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- Proceed according to the civil law, cannot be by charter, Holt 
B | 


Univerſity, | 


(A) Univerſity. Power and Privileges before the 
Charter of 14 H. 8. and by it, and ſince. 
I. HE univerſities have a charter to impriſon for inconti- 


| nency; but this their charter is void. They have alſo an 
act of patliament to enable them to do this, viz. 32 H. 8. 10. and 


this is the reaſon that the proctors in Oxford and Cambridge may 


impriſon fot incontinency; Per Coke Ch. J. 3 Bulſt. 110. Mich. 
13 Jac. The King v. the Univerſity of Cambridge. ; 

2. In the 8th of H. 4. a charter was granted to both the univer- This one” 
ſities of Oxford and Cambridge, to enable them in their proceed- Jan on 
ings, They, by force of their charter, did proceed in temporal p!. 88.— 
cauſes in a civil manner, their power being firſt by this charter. bd. 2589 
Afterwards, by the means of the Earl of Leiceſter, they in 13 El. Fc 
obtained a confirmation from the queen by act of parliament, by By the 
which their charters were confirmed, and that they might proceed ff of 5 
by force of their charter, as before they had done, their proceedings dect HI 
before by their charter being againſt the law of the land. Popham hold plea 


was very much, and ſtrongly againſt this; but afterwards, when he 2 3 


ſaw that the act of parliament was paſſed for them, then he wiſhed Within the 


that they would prove honeſt men in their proceedings. Per uniyerfities, 
Coke Ch. Juſt. 3 Bulſt. 212. Trin. 14 Jac. Anon. according 


JE to the courſe 
of the civi. law. And all the judges of England were then of opinion that that grant was not 
| ood, becauſe the king could not by his grant alter the law of the land, With this cafe agrees 37 

+ 6. 26. 2 E. 4. 16, and 7 H. 7. But now by ſpecia! act of parliament made 13 Elix. (not 


printed) the univerſities have power to proceed and judge according to the civil law ; per Coke 


Ch. J. Godb. 201. pl. 287. in cafe of Archbiſhop of Y ork v. Sedgwick. Caſes of mai bem, life and 
Frechold, are excepted in the ſaid act. Jenk. 117. pl. 33. | | 

The vniverſity had an old charter, which they ſurrendered, and took a new charter incoufitent in ſame 
parts with the old ane; ſo that the act of parliament which confirmed the charter, went only to fo 
anuch as conſiſted with the new-granted charter; for it could not be a confirmation of a repug- 
nancy. Gibb. 295. Trin. 5 Gec. 2. C. B. Chapman v. Wiſh. 


3. A prohibition was moved for to a ſuit in the Vice Chancellor's 


Court againſt certain br ewers, for ſelling ill beer and falſe meaſure ; 
and the particular exceſs of juriſdiction alledged was, the exacting 
Juratory caution ; and inſiſted, that though they have the aſſiſe of 
bread and beer by charter, yet a power to puniſh by fine, and to 


Vor, XXII. Ch, 


Univerſity. 
Ch. J. ſaid that before the 14 H. 8. the univerſity had the juri/didtion 
of @ leet, and exerciſed it in the Vice-Chancellor's Court; but the 
charter of the 14 H. 8. grants them power f treſpaſſes, and that over 
all perſons whatſoever, F a 77 be party, Adjornatur, Salk. 


343. pl. 2. Trin. 1 Ann. B. R. Ruſh v. the Chancellor and 
Scholars of Oxford. 


[ 2 J (A. 2) Chancellor of the Univerſity. How con- 
| Adered. | 


I. I N treſpaſs, two ſeveral grants were pleaded from two ſeveral. 

kings to J. S. Chancellor of the univerſity of Oxford, and his 
ſucceſſors ; and admitted for good. And therefore it ſeems that the 
chancellor is incorporated. But quzre inde; for it ſeems to be only 
an office, &c. Br. Corporations, pl. 25. cites 8 H. 6. 18, 19. 


(B) Power and Privileges of the Vice-Chancellor's 
Caurt, as to Suits there; and of certifying, &c. 
the ſame. ; 


1. H E chancellors of the univerſities of Oxford and Cambridge 
7 may certify excommunication; fur they do it by the king's 
charter. 8 Rep. 68. b. in Trollop's caſe, cites F. N. B. 64. (C) 
2. The defendant prayed his privilege, and produced a certificate 
from the chancellor, that he was a commoner of Exeter Cullege, as ap- 
peared to bim by a certificate of P. rector of that college. This cer- 
tificate was objected to, as not being poſitive. Afterwards the 
chancellor certified that he is now a commoner of Exeter College, but 
did net ſay that at the time of the action brought he was. But the 
priviſegs was allowed. Godb. 404. pl. 485. Paſch. 3 Car. B. R. 
ryer v. Dew. | | 
Tut. Rep. 3. By the charters granted to the univerſity of O. they may in- 
2.0 guire of all treſpaſſes, injuries, and of all pleas and quarrels, &c. 
| — 3 (- * of franktenement) where a /cholar, Ic. is one of the parties, 
— 8. . Oc. a ſcholar, called the wife of B. (principal of a hall there) 
Per Lord old bawd, and called his daughter ſcurvy whore and jade; for which 
| 28s. they ſued him in the Vice-Chancellor's Court. W. prayed a pro- 
Vern. 212. hibition; but the court agreed that the privilege of the univerſity, 
= 209- as to conuſance of pleas, extends to caſes where una pars eft ſcho- 
65 laris; and though the defendant, who was the ſcholaris, did not de- 
ephens fire that privilege, but would —_ it, and prayed the prohibition, 
y. Doctor yet the cauſe was remanded. Cro. C. 73. pl. 1. Trin. 3 Car, 
Berry — C. B. Wilcocks v. Bradell. : 
the frechold come in ion, as in treſpaſ a & domum intravit, 
Litt. R. 252. Paleb. 5 duh omg v. — — Da 153. Mich. 4 _ 
3. 294- Trin. 5 Geo. 2. C. B. Chapman v. Wich. | 
4. The 


| 
: 


Univerſity, 


4. The univerſity of Cambridge claimed by their charter to be 
clerks of the market, and that they had potver by their office to make 
orders, and to execute them; and they made an order that no chandler 
ſhould ſell candles for more than 4d. halfpenny the pound ; and 
becauſe one R. fold for 5d. the pound, they impriſoned him. A 
prohibition was granted; for that they could not impriſon without 
courſe of law, and as clerks of the market they had nothing ro do 
but with victuals, which candles are not. Het. 145. Trin. 5 Car. 
C. B. the Univerſity of Cambridge's caſe. 

5. Bill in Chancery to be relieved againſt a bond of the penalty 


of 1001, given by the plaintiffs father to the defencant, who pleaded 


his 2 that he is a doctor in divinity, ſcholar, and reſidentiary 
ſtudent in the univerſity of Oxford, and that he ought not to be 
ſued but before the chancellor of the ſaid univerſity, or his deputy 


or commiſlary for the time being; but the plea, on debate, was 


over-ruled. Fin. R. 45. Mich. 25 Car. 2. Williams v. Roberts 
6, Bill to have a bond delivered up of 1001. penalty, the money 
being paid. Defendant pleaded that he is a privileged perſon of 
the 33 Oxford, viz. a doctor of laws, and reſident there; 
which the chancellor certified, and demanded conufance of the matter 
in queſtion, as determinable before him, or before the vice-chancel- 
lor, his deputy or commiſſary, and not elſewhere. The court diſ- 
miſſed the bill, and allowed the plea, Fin. Rep. 162. Mich. 26 
Car. 2, Buſby v. Croſs. | 
7: Bill One for an account of inteſtate's eſtate, which 
defendants had got into their poſſeſſion on pretence of ſome debts 
due to them from the inteſtate. Defendants pleaded they are pri- 


. vileged perſons, and members of the univerſity of Oxford, and 


there reſident; which the chancellor certified, and demanded conu- 
ſance, as examinable before him, his vice-chancellor, deputy, or 
commiſſary, and not elſewhere. . Plea allowed. Fin. Rep. 292. 
Paſch. 29 Car. 2. Powell v. Hine and Adams. 

8. A bill was brought, ſetting forth a contract under ſeal with 
the defendant, for making a leaſe of certain lands in Middleſex, and 
to have execution of the agreement. The defendant pleaded the 
privileges of the univerſity, to proceed in all quarrels in law and 
equity, except concerning frechold ; and concluded to the juriſdic- 
tion of the court. But Ld. Keeper Guilferd over-ruled the plea, 
becauſe in this caſe they cannot ſequeſter lands in Middleſex, and fo 
can give no remedy; and becauſe the charter of the univerſity of 
Oxford, impowering them to proceed in all pleas and quarrels in 
law and equity, &c. ought properly to be extended to matters at com- 
mon law only, or to proceedings in equity that might ariſe in ſuch caſes, 
and not to meer matters of equity, which are originally ſuch, as to ex- 
cute agreements in ſpecie. 2 Vent. 362. Hill. 35 & 36 Car. 2. 
Draper v. Crowther. | | 

9. Upon a motion for a prohibition to the univerſity of Cambridge, 
in a ſuit there in the vice-chancellor's court, for keeping a tavern, 
it was ſaid that the charter of the univerſity (though it be enacted 


'S not confirmed) and it does not oP to ſue there for the peualty of 
| = as * 


— 


Litt. Rep. 
296. S. C- 


in totidem 
verbis. 


2 


1 


Univerſity, 


en act of parliament ; but this ſuit ought to be in the king's court, 
and a recovery or judgment there is not pleadable in bar in the 
courts here. Aſter, in Hill. Term q. W 3. there having been 
a proftibition granted to the univerſity in a proceeding againſt P. 
for keeping a tavern, and a prohibition executed, it was now 
moved tor 2 ſuperſedeas to the prohivition, or a conſultation but 
the Court ſaid that they ought t declare, and plead their privilege, 
as was done in FLETCHER'S CASE in the Exchequer ; for it being 
@ caſe not yet reſolved, they would have their privilege thewn ; but 
whe: it has been pleaded, then they would take notice of it upon a mo-. 
tion; and it being ſaid that they had not declared, the Court ſaid 


that they ought to appear and demand a declaration. And rule 


was given, that they declare in a week. Skin. 665. Mich. 8 W. 
3. B. R. Univerſity of Cambridge v. Price. 


(C) Privileges of the Univerſities favoured. 


I. T H E privilzge of the univerſity of Cambridge ought to be 
maintained, and not infringed by this court; per Cur. Chan. 
Rep. 86. 10 Car. 1. Byat v. Pickering. | 

2. A painter that had dic elt lang in Oxford, and had been for 
many years of the corporation, was choſen into an office in the corpo- 
ration; but he refaſing to hold, debt was brought againſt him for 
the penalty. It was moved to allow him the privilege of the uni- 


_ verſity, and a certificate was produced from the chancellor, that he 


was matriculated and regiſtered in the univerlity, and a ſervant to 
Dr. Iriſh. But it appearing to the court that he was regiſtered but 
two days before his election, and that he was no ſervant attending Dr. 


Iriſh, but had his dwelling-houſe, and kept ſhop in the town, and that 


(D) Privitege. To preſent to the Livings of Popiſh 


If one grart; 
a next 

a cidance 

of an ad- 
vow ſon, 
and afrer- 
ward; be- 
becomes recu- 


his getting himſelf admitted was to hinder the remedy the town had 

againſt him for [not] holding his office; the privilege was denied 

75 the whole court. 2 Vent. 106. Mich. 1 W. & M. in C. B. 
he City of Oxtord's caſe, | | 


Recuſumts, and whom. 


1. 3 Fac. * NAC TzZ, that bY: popiſh recuſant convift, 


cap. 5. during the time that he ſhall remain a recuſant 
convift, ſhall from and after the end of this preſent ſeſſion of parliament, 
be diſabled to preſent to any benefice or eccleſiaſtical living, or to no- 
minate to any free ſchool, hoſpital, or denative ; and ſhall kkewiſe be 
difabled to grant any avoidance to any benefice. 


fant, and it conti icked the grant is void, and the univerſity ſhall have the preſentation ; for the act 
has a retroſpect to the commencement of the ſeſſions af the parliament. 10 Rep. 53. b. 55. a. 56. 


Trin. 11 fac. Chancellor of Oxford univerſity's caſe. 


And it ſhall not be preſumed in law, 


unleſs it be expreſsly averred that his becoming recufant afterwards was by covin, to avoid his 
grant ; nor will the court adjudge the grant to have becu made to any other intent, than is found 


dy the jury, 


Ibid. 56. 4. 57. bawon_ sC. cited by Hutton J. Winch. 97. in caic of Woodley v. 
Cz the 


Univerſity, - 4 


And cited per eundem Jo. 26. in the caſe of Standen 


the Biſhop of Exeter and Mannering. 
v. the Univerſity of Oxford and Whitton. 


S. 19. The chancellor and ſcholars of the univerſity Oxford, ſcall 
have the preſentation, Sc. to every ſuch benefice, ſehoob, hojpitaly and da- 
native, in the counties of Oxford, Kent, Middleſex, Suſſex, Surry, 
Hampſhire, Berkthire, Buckinghamſhire, Glouceſterſhire, Wor- 
ceſterſhire, Staffordſhire, Warwickſhire, Wiltſhire, Somerſetſhire, 
Devonſhire, Cornwall, Dorſetſhire, Herefordſhire, Northampton- 
ſhire, Pembrokeſhire, Carmarthenſhire, Brecknockſhire, Mon- 
mouthſhire, Cardiganthire, Montgomeryſhire, the City of London; 
and in every city and town, being a county of itſelf, within the li- 
mits of the countics aforeſaid. 

S. 20. The chancellor ard ſcholars of the univerſity of Cambridge, 


ſhall bane the preſentatien, &c. to every ſuch be neſice, ſchool, hoſp:tah 


and donative, in the countics of Hertfordihire, Cambridgeſhire, Hun- 
tingtonſhire, Suffolk, Norfolk, Lincolnſhire, Rutlandthire, Leiceſ- 
terihire, Derbyſhire, Nottinghamſhire, Shropthire, Cheſhire, Lan- 
caſhire, Yorkſhire, Durham, Northumberland, Cumberland, Weſt- [ 5 ] 
morland, Radnorſhire, Denbyſhire, Flintſhire, Carnarvonſhire, 
Angleſey, Merioneth, Glamorganſhire; and in every city and 
town, being a county of itſelf, lying within the limits of the coun- 
ties laſt mentioned. 

S. 21. Provided that neither of the univerſities ſhall preſent to any Cawley's 
benefice any fuch perſ5n as ſhall then have any other bencfice with cure — 

a An 7 : ECULANTS, - 
of ſouls, and ſuch preſentation ſhall be vcid. 1 1.09 
that a ſine cura is a beneſice, and yer the univerſity may preſent or nominate one that has a ſine 
cura; that a'donative of the king's may be cum cura animarum. And ſo is the church of the 
tower of London. Cro. [C. 337. 361. | Mich. 9 Car. MAcKAaLLar v. TorDERICK. And the 
univerſity cannot preſent or nominate him that hath ſuch a Conative. Notwithſtanding what is 
ſad by Sir Edw. Coke, 3 Inſt. 255. it ſeems that a deanry, archdeaconry, prebend, &c. are not 
benefices with cure of fouls ; nor had they been comprehended under the name of beuefices with 
cure of ſouls, within the ſtatute of 21 H. 8. Pluralities, although the ſpecial proviſo in that act 
had been omitted; for that proviſo is ex abundanti, and there is no ſuch to except them out of the 
ſtatute of 13 Eliz. cap. 12. of reading the articles; and yet if a dean, archdeacon, or prebendary, 
read not the articles within the time limited by 13 Eliz. his promotion is not void by that ſtatute z 
and the reaſon is, hecauſe it is a henefice with cure of ſouls. The opinion of Juſtice Tirrel at Lin- 
coln aſſiſes, in Lent 1668, who in the caſe of Dr. Sax DERRSONS denied the archdeacon of Lincoln ta 
be lawful archdeacon, for that he had net read the articles within the time fo limited ; and af- 
firmed an archdeaconry ta be a henefice with cure within 1; Eliz. being contrary to law, and to the 
received meaning of-that ſtatute. And as for a prebend, the reaſon given for the opinion in 
BL AND ANDY Maprox's caſe, B. R. Mich. 29 & 30 Eliz. is expreſsly againtt what is ſaid by Sir 
Ed. Coke; for it was there agreed, that a layman may be preſented to a prebend quia non habet 
curam animarum. Cro. Eliz. 79. Aud for the ſame reaſon a dean, archdeacon, prebendary, & e. 
may be, in this caſe, preſented or nominated by the univerſity ; for their promotion is not a bene» 
ce with cure of ſouls. | : 


2. The univerſities ſhall preſent to the livings of pepiſb recuſants 3 Lev. 332. 
convict ; but ſhall not preſent a perſon already beneficed. Per 3 5 528 
Jac. 1. 5. See the — on this in 2 Lutw. 1100, Ld. Petre B. S. C. 


v. the Univerſit) of Cambridge and Woodroffe. 


B 3 (E) Privilege 


* Univerſity, 


- 


(E) Privilege to preſent to the Livings of Recu- 
fants. Prevented by what. 


Hob. 126. Is JN quare impedit by the univerſity of C. againſt P. and W. & 
pl. 355. s. al the plaintiff counted that P. had an advowſon, and was 
„convicted 2 Jac. of recuſancy; after which the church became 


of T 4 K 


C::axczit- Void, and that thereupon it belonged to the plaintiffs to preſent 
3 on c. by the ſtatute 3 Jac. cap. 5. W. pleaded that the advowſon was ap- 
war ary, Pendant bo the manor, and that 2 parts of the manor were ſeiſed into 


TENIDOGE Vo 


War- the Kings hands by proceſs out of the exchequer, according to the 
dene, ſtatute 28 Eliz. and that the King granted the 2 parts to W. cum 
ma M0u3Þ pertinentits, aud allo all bereditaments ; but without any ſpecial words 
quifition 4 advotuſons; and that thereby the preſentation belonged to him, 

and ſeiſure But all the court contra, for want of the word advowſons, or of adeo 
mo men plene & integre, & in tam amplo modo & forma prout, &c. as P. 


is made of . . 
the advow- had the ſame manor; and ſo writ to the biſhop was awarded for the 


ſon ſpecial- King. Mo. 872. pl. 1214. Trin. 14 Jac, C. B. The Chancellor, 


Jy, yet 2 * ; : . 

. &c. of Cambridge v. the Biſhop of Norwich, &c. 10 
ad von ſon will follow 2 parts of the manor, and then the King will preſent alone; but becauſe 
the want of words in the King's grant was nat ſufficient to carry the advowſon from him to W. 
but ſerved only to prove the King's title againſt the defendant, the court would not award a writ 
to the biſhop for the King (he being no party to the action) except his title were clear againſt all 
the parties to the action ; whereupon the plaintinis were demanded why a writ to the biſhop 
mould not go for the King, upon his title appearing by the defendant's plea, who now confefied 
the ſame, and diſclaimed their title ſet forth in their declaration; and thereupon judgment was 
given for the King, and a writ awarded to the “ biſhop, that notwithſtanding the reclamation of the 

| 332 he ſhould remove the incumbent, and admit idoneam perſundm ad præſentationem 

ini regis. 


But Ioꝛd- 2. If patron recuſant games the patronage in fee to another, in 


— ſuch caſe the univerſity ſhall not have the preſentment. And in 
J. If a pa- the ſame manner, if he grants it in tail for liſe or years, during the 


tron makes continuance of this grants he is not patron in poſſeſſion; and there- 
5 1 fore the univerſity thall not preſent by the words of the ſtatute of 
adrowſon, 3 Jac. 5. per Jones J. Jo. 19. Hill, 20 Jac. C. B. in caſe of 
* tanden v. the Univerſity of Oxford and Whitton. 

Wards ö . n 
comes a recuſant, the univerſity ſhall have the preſentation as a future intereſt given to them. 
59 if it be by cia, the univerſity ſhall have it. Arg, 10 Rep. 56. a. iu Chancellor of 
Oxford's caſe.— 80 grant for years in tut, the Court inclined that it was void. 4 Le. 245. Anon. 
bb. 216. pl. 309. x 


3. If a patron acknowledges a ſtatute merchant, and after becomes 
recuſant convict, and then the ſtatute is extended, the univerſity 
notwithſtanding, ſhall have the preſentment; per Hutton J, Jo. 
26. in caſe of Standen v. Oxford-Univerſity and Whitton. 


(F) Privilege 


1 nm AY Lai. 4 Ln Mnf 2 
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Univerſity, 


(F) Privilege to preſent to the Livings of Recu- 
ſants. Prevented by Truſts; and How to be 
diſcover ed. 


make, or to appear ſir the making, the declaration againſt 
tranſub/tantition, and ar 1 name ſhall be recorded at the quarter- 
ſeffions, is diſcbled to make any preſentation, donation, or grant of avoid- 
ance of any eccle/1a/tical living, as fully as if be were a popiſh recuſant 
conviet, and the chanceller, Sc. of the ee ſhall have the preſen- 
tation in the reſpettive limits mentioned in the act 3 Fac. 1. cap. 5. 

S. 3. Truſtees of recuſants are diſabled to preſent or grant any 
avoidance of any eccleſiaſtical living, free ſchool, or hoſpital, and the 
reſpective univerſities are to have the preſentations. . 

And if any truſtee, mortgagee, or grantee of any avaidance, ſhall 
preſent, &c. to any ſuch eccleſiaſtical living, Sc. where the truſt ſhall 
be for any recuſant convict, or diſabled without giving notice of the 
avoidance in writing to the Vice-Chancellor of the univerſity, to whom 
the preſentation ſhall belong, within three months after the avoidance, 


I. B Y flat. 1 NV. & M. cap. 26. f. 2. Every perſon refuſing ts 


he ſhall forfeit 500 l. to the univerſity to which the preſentation, &c. 


ſhall belong, to be recovered in any of their Majgſties courts of record, 
by action of debt, Cc. 

S. 7. N making the declaration, and taking the oaths before 
the juſtices at the quarter-ſcſſions, where their names were recorded, 
Hall be diſcharged of the diſability. | 

2. 12 Ann. flat. 2. cap. 14. . 1. Papiſis and their children, 
under the age of 21 years, not being proteſtants, * though not convici- 
ed, to loſe their preſentations, and their truſtees diſabled to preſent 
but the e e univerſity ball. 

S. 2. Preſentor to be examined by the ordinary, whether he be a 
fapiſt or a truſtee for ſuch. | 

S. 3. Preſentee to be examined upon oath by the ordinary, if he 
Knows or believes the preſentor to be a papiſt, or a truſtee for a papiſt, 
or for the children of fuch, or any other perſon ; and if he anſwer $ 
a 2 the preſentation to be void. ; 

4 


niverſities and their preſentees may bring a bill in chancery 


pro confeſſi. 

Provided that all perſons having fully anſwered, and nat knowing 
any thing of ſuch truſts, ſhall be intitled to cofts, 

S. 5. Patrons and their clerks conteſting the right of the univer- 


ſity in quare impedit, may be examined in court, or by commiſſion or 


affidavit, as the court fhall think proper, as to ſecret truſts; and if, 
upon diſcovery who is the ceſly que truſt, he ſhall, upon a rule made for 
him to come into court, or before commiſſioners, to make the declaration 


againſt tranſubſtantiation, negleci fo to do, he ſhall be eſtcemed convict 
in reſpeci to his preſentation, 


* See the 
preamble. 


[ 7 ] 


for diſcovery, and upon neglecting ta anſwer, the bill to be taken 


In quare 
uapedit, it 
was moved 
that the 
plaintiff. 
claiming 
the right 
of pat: on- 
age, might 
be examin- 


2 upon oath touching ſecret truſts for papiſts, purſuant to ſtat. 12 Ann. cap. 14. and à ce 
or ſuch examination was ordered to iſue, dire Fed to the 3 prothonetarics, or any 2 of them, Barnes s 
B 4 | 


Notes 


7 Univerſity; 


Notes in C. B. 2. Trin. 11 & 12 Geo. 2. King v. the Biſhop of Carliſle, and the Maſter and 
Scholars of the univerſity of Cambridge. 


S. 6. And the anſwer ¶ - ſuch patrons, and the perſons for whom 
they are mtruſled, — his 77 their clerks, and 8 and 
affidavits taken as aforeſaid, by order of any court, or by the ordinary, 
ſhall be allnwed as evidence againſt ſuch patron ſo preſenting, and his 
'' | 
S. 7. Provided that us bill, or any diſcovery made by the anſwer 
thereto, or to any ſuch examination, ſhall ſubjeft the perſon making 

ſuch diſcovery, or not anſwering, to any other penalty than the loſs of 
the preſentation, | | 
8.8. No lapſe fhall incur, nor plenarty be à bar, till three months 
after the _—_— put in, or the bill taken pro conſeſſi, or the proeſecu- 
tion deſerted, provided fuch bill be exhibited before any lapſe incurred, 
. 20: . confeſſion or diſcovery of truſt, deeds may be inforced to 
be produced. . | 
| 4; 11 Geo. 2. cap. 17. /. 5. Enacts, That every grant of any 
advouwſm of any eccleſiaſtical living, ſchool, hoſpital, or donative, and 
every grant of any avoidance thereof, by any papiſt or 2 2 making 
profeſſion of the popiſb religion, or any mortgagee or perſon intruſted 
for any papiſt, c. jhall be void, unleſs ſuch grant ſhall be made bona 
fide, and for a full conſideration, to a proteſtant purchaſer, and only for 
the benefit of proteſtants; and ſuch grantee ſhall be deemed a truſies 
for a papiſt, and they and their preſentees ſhall be compelled to make 
ſuch difeevery relating to ſuch grants and preſentations, as by the act 
12 Aun. ftat. 2. _ I4 is directed. Aud every deviſe to be made by 
a iſt of any ſuch aduotuſan, c. with intent to ſecure the benefit 
4 mk . 45 2 or amg of ſuch papiſt, ſhall be void; and 2 
dtxviſees, and perſons claiming under ſuch deuiſees and their preſentees, 
Fall be compelled to diſcover whether ſuch deviſes were not made with 
the ſaid intent. | | | 


£0) Privilege to preſent to Livings of Recuſants. 
5 Deveſted. | | 


1. WI E N once the preſentation hac vice is veſted in the uni- 
\ verſity, though the recuſant conforms himſelf afterwards 
or dies, yet the univerlity ſhall preſent. 10 Rep. 58. a. Trin. 11 
Jac. in the Chancellor, &c. of e caſe. 
2. If recuſant is attaint of felony or præmunire, the intereſt of 
the Univerſity ſhall not be deveſted; per Hutton J. Jo. 26. in 
caſe of Standen v. the Univerſity of Oxſord and Whitton. 
[ 8 3. If A. be a papiſb recuſant convidt, and by pardon that conviction 
r is pardoned (as it has been held it may be) and then the church be- 
tute of 12 comes void, Dr. Watſon fays, Watſ. Comp. Inc. 8vo. 169. cap. 11. 
Ann. cap- that he conceives that the univerſity ſhall not have this preſentation, 
14. Papilts for that the patron was no recuſant convict at the time the preſen- 
Giebel or tation became void, his former conviction being taken away by the 
not in ſuch pardon; for the pardon hath not only pardoned the conviction, but 


manner as alſo 


„ 8 
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Univerſity, 8 
alſo reſtored the party to his ability, notwithſtanding that he do directed by 
not conform; for the word convict is to be underſtood throughout the ak apa 
whole flatute, although it be left out in the middle of the ſentence are to loſe 
in the ſaid ſtatute, which enacts tnat every perſon who ſhall be a their pre- 
recuſant convict during the time that he ſhall remain a recuſant macs or 
(and ſays not convict) ſhall be diſabled to preſent to any church, preamble 
&c. and cites Trin. 4 W. & M. C. B. the Lord Petre v. the of the ſaid 
Univerſity of Cambridge and Woodroffe, 3 Lev. 332. And ſays, ſtatute. 
indeed, no perſon, ſtrictly ſpeaking, can propeily be ſaid to be a 
recuſant, before he be convicted of it; for it is the conviction 


which in law is the proof and evidence of the recuſancy. 


(H) Preſentation to Livings of Recuſants, 
: Avoided. | 


I. 1 V. & A. EN ACT Ss, That the benefice to which perſons are 

Se 1. 26. preſented by the univerſities for the recuſancy of 
the patron, fhall become void in caſe of abſence from the ſame above the 
ſpace of 60 days in any one year, _ 


(I) Pladings. As to Preſentments to Living of 


Recuſants. 


. I F. a quare impedit be brought upon the ſtatute 3 Jac. x. cap. 5. 

| by either of the univerſities, it muſt be alleged in the count that 

the patron was a recuſant conviet at the time of the avoidance ; for 

without that they do not enable themſelves to take benefit of the 

ſaid act; but they need not aver that he yet continues recuſant. 

10 Rep. 53. b. 57. b. 58. a. Trin. 11 Jac. the Chancellor, &c. of 

Oxford Univerſity's caſe. 

2. Quare impedit to preſent to the church of H. The univer- 

ſity pleaded the ſtatute 23 Eliz. cap. 1. of forfeiture of 20l. a 

month for not coming to church; and alto another ſtatute 28 Eliz. 

cap. G. which enacts, that when an indictment is found againſt him, 

proclamation ſhall be made that he render himſelf before the next 

aſſes; which, if he do not, that neglect ſhall be a ſufficient 

conviction, as if it had been by verdict that all this was done, but 

that he did not render himſelf ta the ſheriff at the next ſeſſions, and 

ſo was convicted, then they plead the ſtatute 3 Jac. 5. that a popith 

recuſant convict ſhall be diſabled to preſent to « venefice, but that 

the Chancellor, &c. of both univerſities ihall preſent within the 

reſpective counties limited by that act; and that the plainti being 

a popiſh recuſant convict, the church became void by the death of the | 

incumbent; per quod the defendants preſented IV. who pleaded in 

abatement the ſame flatute, &c. but did not conclude this plea with 

the record of the conviction hic in curia prolat', &c, The plaintiff f 9 ] 

replied the general pardon of Jac, 2. as to the plea of the Er 
1 | an 


9 ' Univerſity. | 

2nd demurred tothe ics of IV. And upon arguing the demurrer, 
this plea was held ill, becauſe the err 28 Elix. was miſrecited, 
that being that the perſon ſhall render himſelf to the ſheriff before the 
next affiſes; and the plea is, that he did not appear at the next aſſiſes; 


beſides he did not eto any record of convittion by the words hic tn 
curia prolat'. And that was held a good cauſe of demurrer. 3 


; a. >" 


Lev. 332. Trin. 4 & 5 W. & M. C. B. Lord Petre v. Cam- b 

bridge Univerſity, ' 7 

fl ; 

| 2 5 | l 

(K) Juriſdiction claimed and allowed. And Plead- t 

l r 

Br. Pre- x F þ HE clerks of Oxford preſcribed to have principalities of i 

ſcription, hoſtels before any other, where clerks have been before, and ( 

+ to bold thereof plea; and the other purchaſed prohibition and attach- 

Juriſdic- ment thereupon, and the clerks obtained conſultation. And it 

tion, pl. 4. was held in a manner (that becauſe they did not claim to hold this FR t 

cites S. C. plea as of franktenement, but as occupiers For tre time) that therefore 

the prohibition does not lie; and this was of plea held thereof be: 4 

fore the chancellor of Oxford, by their privilege. Quære. Br. 

Attachment ſur Prohibition, pl. 2. cites 40 E. 3. 17. = £5 

2 Treſpaſs againſt T. C. of goods carried away in O. T. C. d- t 


ended the tort and force, and demanded judgment if the court would 4 
take conuſance; for King H. 4. granted to A. B. chancellor of | " 
Oxford, and his ſucceſſors, that they fhauld not be —_ any t 
fe 

al 


action of things which they did, by reaſon of their office, which they 
have uſed to do in Oxford; and it has been uſed, that every one who 


has a houſe there, ſhould make the pavements before his houſe to the ti 
kennel, when it is ruinous; and if he will not, that the chancellur ⁵ 

ſhall warn him is do it by a certain day, which, if he does not do, the pt 

chancellor ſhall do it, and then diſtrain him, and retain the diſtreſs till | 7 

the party has made gree thereof; and the plaintiff is remaining in a 

Oxford, and the pavement before his houſe was ruinous, and T. C. Cc 

chancellor warned him to do it by a Cay, and he did not do it; by | th 

which the chancellor did it at his own coſts, and diſtrained him th 

by the fame goods; judgment if the court will take conuſance. Ju 

Per Cott. Juſt. You have juſtified, therefore have affirmed the ju- pe 

riſdiction of the court; for you ought to haue pleaded the grant, a 

which is, that you ſhall not be impleaded, &c. and demanded judgment | w 

fi curia cognoſcere velit, and yet upon ſuch plea it is not good, ha 

becauſe the king ſhall do a tort to none; for a grant, that a man H 

ſhall not be ended, is void. And after Rolf waived the plea to 

the juriſdiction, becauſe the opinion of the court was againſt him. 2 

Br. Juriſdiction, pl. 39. cites 8 H. 6. 18. | ed 

If an aflon 3. William Lowgher appeared and anſwered, but Robert Low- H 

be braut gher claimed the privilege of the univerſity of Oxford; but becauſe | of 

ea, the ſaid Doctor Lowgher was joined with William Lowgher in the an 

Aa Be bill, who was not ſubjet? to the eng Juriſdiftion, therefore ordered th 

2 proceſs to be awarded againſt him, to ſhew other cauſe why he 40 
in this ce | 


ſhould 


ed his privilege, and ſet forth their * charter of exemption, &c. 


ſhould not anſwer. Cary's Rep. 79. cites 18 & 19 Eliz. White the ſcholar 


| 9 oy O 
v. Robert Lowgher, Dr. of Divinity, and W. Lowgher. Laws 3A 
ed with him) ſhall not have the privileg2 or benefit of the charter. Arg. Het. 28. (bis) in 


Wilcock's Caſe, cites 14 f. 4. 21. -Litt. Rep. 41. cites S. C. accordingly. 


4. In debt on bond made at C. in the county of Surry, the de- [ IO ] 
fendant pleaded the privilege of the univerſity of Cambridge grant= x1 Abr. 
ed by Queen Eliz. for ſcholars, &c. and their ſervants upon contracts Tit. Privi- 
made within the univerſity; and ſhews that the bond was made 7 2 
in Cambridge, and that he was a ſervant of the ſcholars, VIZ. 9 
bailiff of King's Cillege in that univerſity, and inhabiting within book; and 
the town of Cambridge, and precints of that univerſity; and _ — 
therefore a privileged perſon of the ſame: and upon reading the gemur- 
record, it ſeemed that the defendant being a bailiff of the college, rer chat hs 
is not capable of the ſaid privilege. Brownl. 74. Trin. 13 Jac. . was not 


Carrell v. Paſke. capable. 


Browal. 


has only the word ( ſeemed) as here. 


5. In treſpaſs for an eu and battery at B. in com. Hartford, 
the defendant pleads that he was ſervant to a ſcholar of St Fobn's 
college in Cambridge; that they are ts have conuſance there, and not 
to be drawn out of the univerſity; and ſhewed their charter for 
Cambridge and for Oxford, and the act of 13 Eliz. for.con- 


firmation of the charter for Oxon and for Cambridge. The plain- 


tiff demurs, becauſe the defendant takes no trayerſe, which he 
ought to have done with an abſque hoc, that he was culpable in any 
place extra univerſitatem Cantabrigiæ, that ſo they might have 
taken iſſue. The whole court clear of opinion, that the de- 
fendant here ought to have concluded his plea with a traverſe ; 
and ſo by the rule of the court, judgment was given for the plain- 
tiff. 3 Bulſt. 282. 14 Jac. Payn v. Worth. 3 

6. In ejeftment for a houſe in Oxford, the defendant pleaded the 
privilege of the univerſity, and that he ought to be ſued before the 
vice-chancellor, according to their courſe of proceedings there; 
and ſet forth their charter, whereby they had conuſance of all ſuits, 
contracts, covenants, quarrels (except concerning freehold) and 
that this being a perſonal action, they ought to have conuſance 
thereof. But all the court held, that the vice-chancellor had no 
Juriſdiction in this caſe, becauſe in this action he ſhall recover 
poſſeſſion, and have an hab. fac. poſſeſſionem, and ſo he that has 
a freehold may be put out of poſſeſſion; but in an action of covenant 
where the plaintiff ſhould recover damages only, it ſeems it woul 
have been otherwiſe. Cro. Car, 5 9. Mich. 3 Car. B. R. 
Halley's caſe. . 

7. On a bill in equity in the excheguer, as debtor and accountant, S. C. cited 


againſt J. S. who had the privilege of the univerſity of O. he plead- = — 


Hale Ch. B. ſaid that the general privilege of a perſon, as member N 
of the univerſity, does not toll the particular privilege of this court, _ 2. in 
and that an accountant has a more particular Sa- in his privilege G1 = . 
than a debtor, becauſe by 1 K. 3. cap. 13. an accountant is not ſuable Lit cu. 


#/ewhere, and that here the . of the univerſity bas w—_ . — 


* 


10 — Univerſity, 


this caſe of words, licet tangat nos; and fo the privilege was diſallowed. Hard. 
1.7.4 188. pl. 1 5. Paſch. 13 Car. 2. Wilkins v. Shalcroft. 4 


Was no 
precedent for that caſe of Caſtle v. Litchfield, as it was cited by the counſel to be, becauſe he 
ſaid it was declared that the conuſance was not allowed, both becauſe of the lach:s of the defend ant, 
and upon a particular reaſon of copartn-r/hip. = | 

4 a See the cafe of Caſtle v. Litchfield ar pl. Yo 


; 8. The Vice- Chancellor, and not the Chancellor demanded conu- 
ſance, and yet the conuſance was allowed; for the court here is to 
ſuperſede upon notice of the patent. Hard. 504. 510. Paſch. 22 

Car. 2. in the Exchequer, Caſtle v. Litchfield. 

bias + 3 9. Aſumpſit was brought in the Exchequer by quo minus. The 

” univerſity of Oxford demanded conuſance by charter of 14 H. 8. 

way and confirmed by parliament 13 Eliz. which gives them conuſance of 

0 11 ] all ſuits ariſing any where againſi any ſcholar, ſervant, or 5 f of 

the unwerſity depending before the ju/tices of B. R. C. B. and others 
there mentioned, and before any other judge, though the matter concerns 
the king; but the court of Exchequer is not mentioned in that clauſe ; 
but in the clauſe which gives them all fines :mpajed upon them in any 
court, there the caurt of Exchequer is named. Hale Ch. B held, that 
the privilege extends to a quo ininus; for the privilege of a debtor 
only intitles himfclf to the court, but is no bar to any other privi- 
lege; and that it alſo extends to the court of Exchequer, becauſe the 
grant begins with ſuperior courts, as B. R. &c. and then deſcends 
to other iafetior courts, &c. and theſe words are ſufficient to com- 
prehend the court of Exchequer, which is not ſuperior to B. R, 
or C. B. And conuſance was allowed accordingly. Hard. 504. 
Paſch. 21 Car. 2. in Scacc. Caſtle v. Litchfield. 
10. An indelitatus ufjumpfit was brought againſt the preſident, &c. 
of a college in Oxford, for 60 J. due for butter and cheeſe fold to 
them. The chancellor demanded conuſance by reaſon of its being 
a perſonal action where ſcholars are concerned; and the demand 
was allowed. Mod. 163. pl. 2. Mich. 25 Car. 2. C. B. Magdalen 
College's Caſe. | 9110 

In e 11. A bill was brought againſi a tutor in Oxford, for an account 

7 fe of manies received on account of his pupil. The Chancellor, by in- 

impriſonment ſtrument in writing, ſet forth the privilege of the univerſity charters, 

againfrbe and confirmation, &c, by act of parliament ; and that the defen- 

4 "ape dant was a ſcholar, and that they had a court of equity, and prayed 

ford, the that defendant be diſmiſſed, "I he Lord Keeper did not allow the 

Chancellor claim, and ſaid that cognizance of pleas in equity could not be grant- 

5 7 „ en, though precedents were ſhewn of the ſame claim allowed in 

atiorncy, and Q: Elizabeth's time. He aſked if any could be ſhewn in Lord 

fe ferth te Elfmere's or Coventry's time; but none could be ſhewn; and ſo 
eee 5 diſallowed the claim, ſaying it muſt be put in by way of plea ; but de- 
ſy, con- cla ed it ſhould be 3 to aver the defendant to be a ſcholar re- 
firmed by f;dent, &c, without oath. Chan. Caſes 237. Mich. 26 Car. 2. Prat 


. | 
liament; i | 
awhich direfied it i be allnwued upon any naification or fignification of ſuch their privilege ; but the court 
rejected it, becauſe he had m arrant of att:rney in Latin, under the ſeal of the Chancellor ; for it ought 
to be claimed either in perſon, or by attorney, or otherwiſe there is no party in court to claim it. 
Shou. 352. Trin. 4 W. & M. Parker v. Edwards & al. 


12. Caſe 


* 
7 
1 
aff 

＋ 3 
8 

7 

5 

5 
=. 


* 


Uoid or Goidable. 


12. Caſe was brought againſt the defendant, a member of the 
univerſity, inhabiting within their juriſdiction. The bl} as 75 
Fa fer- term, 11 Ann. and the defendant had an inparlance till the 
fiaſt day of Trinity-term following; after which, and before plea 
pleaded, the univerſity of Cambridge, by their attorney, demanded 
co:mfance, and ſet out the letters patent, and act of parliament of 
Queen Elizabeth before mentioned ; and the claim was diſallowed, 
becauſe it was not made the firſt day. Cited 2 Ld. Raym. 1339, in 
caſe of the King v. Cambridge Univerſity, alias Dr. Bently's caſe, 


as ſo held Hill. 11 Ann. B. R. Perne v. Manners. i | ** 


11 


10 Mod. 
2 © 
hy the 
name of 
Tusa UN- 
VERSITY 
oF Cam. 
BRIDG Eg 
held ac- 
cordingly 
Per tot. 
Cur. and 
that the act 
of par ba- 


ment is wholly ſilent as to the time and manner of claiming, and therefore is to be gorern=dby 
the rules of law; and that there is no reaſon why the rules of law ſhould not govern the time of 


pleading, as make it neceſſary to be pleaded at all.— 


No claim can be by the un verſity after 


imparlance; per Holt Ch. J. Show. 352. Trin. 4 W. & M. in cafe of Parker v. Edwards & al, 


8. P. Per Cur. Barnard. Rep. in B. R. 66. Trin. 2 Geo. 2. in caſe of Boot v. Graham. 


But notwithſtanding ſuch objection, the privilege was allowed per Curiam. Godd. 1404. pl. 485. 


Faſch. 3 Car. B. R. Fryer v. Dew. 


13. A bill being brought in this court, for a di/c:very of the per- 
ſonal eftate of Dr. Aldridge deceaſed, and an injunction granted 
thereupon the univerſity of Oxford claimed conuſance of the cauſe, for 
that both plaintiff and defendant were ſcholars of the univerjity. Upon 
hearing counſel ſeveral times, and view of charters, and the ſtatute 
of Eliz. and precedents, Harcourt C. ordered the bill to be diſ- 
miſſed, and allowed an exclutive conuſance in equity, touching chat- 
tels, to the univerſity; per Harcourt Chanc. MS. Rep. Trin. 12 
Ann. in Canc. Alderidge v. Stratford, Fe de 
14. Exception was taken to the manner of the Chancellor's claim 
of conuſance, the defendant's reſidence being only certified by tae 
Chancellor, and not verified by afadavit, The Court ſeemed to be 


[12] 


Thid. 65. 
Trin. 2 
Geo. 2. the 
Court 


of opinion that this exception had a good deal of weight in it; for ſeemed ofo- 


they ſaid a judge cannot certify a matter of fact of this ſort, which 
will be final, but only matters appearing upon record; and they 
ſaid that the bare being ufon the matriculation roll will not be enough 
in this caſe, but it is equally ecaſſary that ſuch perſon ſhould be reſident 
in the univerſity. So upon this exception it ſtood over to another 


pinion that 
the athda- 

vit was ne- 
ceſſary: but 
ts matter. 
went utf, by 


eaſon of 
day. Barnard Rep. in B. R. 49. Paſch. 1 Geo. 2. Boot v. Gra- ene 
ham. | : > | _ 7 


viz. that the demand of conuſance ug to have been entered on the roll before they cams te y io hows 
it all}xw:d. And all the Court were of that opinion, and that it ouglit not to he allowed to be en- 
tered nunc pro tune: for bars to the juriſdiction ought to be ſtrictly purſuzd ; and this, they ſaid, 


is the reaſon why you cannot make ſuch an application as this after imparlance. 


For more of Univerſity in general, ſee other proper Titles. 


* * 


(A) Void or Voidable. 


I. B OND of a feme covert, monk, and infant, are void 3 and 


where fuch. 3 and another i; boand the other ſhall be ſued 


alone, and the writ 


all not abate. Br. Obligation, pl. 26. cites 
14 U. 4. 30. and 33. 8 


2. I ks: gs 


Pr, Baron 
and Feme, 
pl. 42. eites 
8. C. 


r 5 ＋ 40} - 
* p - A 5 4 


120. 


12 Aoid or Uoidable, 


2. Things void, or determined, cannot be made good, but muſt 
have a new creation. Br. Bar, pl. 27. cites 21 H. 6. 24. 
Serif an 3. Void things are goed to ſome purpsſe. Fin. Law. 8vo. 62. 


of? be made 


void by act of parliament, it ſhall avail to no intent or purpoſe at all; as a ſimoniacal preſentation 
does not ſo much as amouut to a claim. Arg. Hard. 47. in caſe of Joues v. Clerk, cites Co. Lit, 


Leaſe by the buſtand of the wife's land; the huſband dies, the 

leak is not void, but — Bl by - wife's entry, Arg. 3 Bulſt. 
272. cites Pl. C. 65. Browning v. Beeſton. 

35. 5. Preſentation, inflitution, and induction of a layman, is not void, 


S.P. Per but only voidable; per Popham. Cro. E. 315. Hill. 36 Eliz. B. 


Cur. in R. in cafe of Pratt v. Stocke. 


6. That which is void as a flatute, cannot be good as a bind 

Cro. E. 319. Fulſhaw v. Aſcue. — Contra. Ibid. Hollingworth v. 
ue. : 

7. A feoffment once effectual, cannot be made void by any words 

in it, without entry; and it is not like a bargain of goods, or a 


bond, or a leaſe for years, which by words in it (as that it ſhall be f 


void and of no effect) may be diſſolved and made of no effect, be- 
[ 13 ] cauſc that as by the ſealing a bare contract, it may be made per- 
fect and effectual without other circumſtances, ſo may it be defeat- 
ed by ſuch bare means, without other circumſtance. But it is 
not ſo in caſe of an inheritance or freehold, which cannot be effec- 
tual by the bare delivery of a deed, unleſs livery be made there- 
upon ; per Popham Ch. J. 
38 Eliz. in caſe of Goodale v. Wyat. 
8. Bond void in part by a flatute law, is void in toto; but at 
common law, it is 2 as to the legal part, and void as to the ille- 
3 Rep. 82. b. 83. a. in Twine's cafe, cites 38 Eliz. C. B. 
v. Colſhill. | 
9. A fraudulent gift of s is not void by the ſtatute 13 Elix. 
againſt 5 but 42 4 pb creditor ; but remains * a- 
2 himſelf; per erſon. Cro. E. 445. in caſe of Upton v. 
© Ei | 
10. Feffment upon maintenance or champerty is not void againſt 
the feoffor, but ar- him that hath right; per Beamond TO 
E. 445. in caſe of Upton v. Baſſet. | 
11. Of a void act or deed every ranger may take advantage, but 
not of a voidable one, as if there are 2 jointenants within age, and 
one makes a leaſe for years, and dies, the other ſhall avoid it, be- 
cauſe the leaſe is utterly void; but if the one leaſes for life, and 
makes livery in perſon, and dies, the other ſhall not avoid it. Per 
Wray Ch. J. 2 Le. 218. in Humphreſton's caſe. | 
12. Adminiſtration by the inferior ordinary, where there are bona 
notabilia, is void. Noy 96. in caſe of Crolfnen v. Hume. 


„„Le 216. 13. Infant makes a feoffment or a® leaſe, and delivers it with his 
io Heme it is only voidable ; but if it be executed by letter of attorney, 
freſton "> | 1 


and Fenner J. Poph. 100. Mich. 37 & 


Uoid or Uoidable, 13 


head. 


ne reſerve a trifirg rent, as i d. where the land is worth 100 l. per annum, it is void. His ſay- 
ing, when of age, to leſſee, God give you Joy of it, is an «f/irmance; per Mead J. 4 Le. 4. pl. 15. 


14. Where the ſtatute of Weſtm. 2. 13 E. 1. cap. 1. ſays that 
finis ipſo jure fit nullus, it is not void againſt the party nor his iſſue, 
nor him in reverſion ; but the iſſue and he in reverſion have reme- 
dy to avoid it. Arg. Roll. Rep. 158. 159.-in.caſe of Warren v. 
Smith, alias Magdalen College's caſe. © 

15. So where the ſtatute of additions ordains, that if any be out- 
lawed without addition, the outlawry ſhall be clearly void, and 15 no 
2. yet it ſhall not be void without writ of error. Arg. Roll 

ep. 159. in caſe of Smith v. Warren. | 

26. Void things cannot be confirmed, but ſuch confirmation is 
void. Arg. Litt. Rep. 213. 


4 17. Void things are as no things; as a void award is as ne Void cf. 
1 award. See Hard. 12. and 41. Arg. | +17 Om _ | 
3, 15 at all, are both alike. Hard. 41. Arg. — Arg. Litt. Rep. 233. 
2 18. A thing may be ſaid to be void in ſeveral degrees. Iſt Void 
be ſo as if never done to all purpeſes, fo as all perſons may take advan- 
e- tage thereof. 2dly. Void to ſome 7 only. Zdly. So void by 
r- operation of law, that he that will have the benefit of it may nate 
t- it good. Car. 19. in caſe of Keite v. Clopton, 
is 19. Conſent of the heir makes good a. void deviſes Chan. Cafes 
c- 209. Trin. 23 Car. 2. Lord Cornbury v. Middleton. . 
e- 20, Deviſe void by miſnoſmer of corporation was ſupplied in equity, 
& as a good appointment of a charitable uſe. Chan. Cafes 267. Mich. 
27 Car. 2. Anon. | 
at 21. A parol promiſe was made by an executor on certain terms, to 
le- pay a debt teſtator s, and alſo a debt of his own. But adjudged for 
B. defendant; for the promiſe as to the one part, viz. the estar | 
= cebt being void by the ſtatute of frauds being not in writing, it [ 1 ] 
liz. cannot ſtand good for the other; for it ig an entire agreement, and 1 
a- the action is brought for both the ſums, and indeed could not be | 
1 Ve otherwiſe without variance from the promiſe. 2 Vent. 223. Mich. 
2 W. & M. in C. B. Lord Lexington v. Clerk & Uxor. 
inſt 22. Leaſe by tenant in tail not warranted by the ſtatute, is not And by the 
Oro. void, but voidable. Arg. per Holt Ch. J. 2 Salk. 619. 620. in iſſues ac- 
caſe of Machil v. Clerk. ps 
ar F is made good. Arg. 3 Le. 271. in caſe of Butler v. Baker. 
an | | 
be- 23. Bond by infant or non campos, is void, becauſe the law has ap- 
and pointed no act to be done to avoid it; and the only reaſon why the 
Per party cannot plead non eſt factum, is becauſe the cauſe of nullity is 
extrinſick, and does not appear on the face of the deed. 2 Salk. 
zona 675. Thompſon v. Leach.— And though it be for > nk et 
if it be with a penalty it is void. Noy 85. Delayel v. Clare. But 
h his bond of ſubmiſſion to an arbitration ſeems only.voidable See Noy 
ne, 3. Stone v. Knight. 1 
1 For more of Moid and Uoidable in general, ſee Eſtateg, Fats, 


Grants, and other proper Titles. 


(A) Uzire 


(A) Moire dire. 


1. Z LEVEN were fworn, and becauſe the frelſth was in the 


vill, the eleven were charged upon voire dire of the value 


of the land per ann. by which they ſaid 10 5. and he was amerced 


in this ſum. Br. Challenge, pl. 109. cites 20 Aſſ. 11. 

2. Inqueſt was demanded, and 11 appeared, and the Court exa- 
mined the jurors upon oath, F any ot/izr came to Meſtminſter for the 
fame cauſe, and if they had any more hunareds than one, though it was 
not forma}; & ita factum eſt. Quod nota. Br. Enqueſt, pl. 7. cites 

47 E. 3. 24, 25. 

8. P. For 3. In aſſiſe joinder of the jury ituo counties was awarded upon 
* the iſſue, and 16 of the one county came, and one of the other; by 
Jt com Which the 16 and the one were ſworn upon a voire dire by Belknap, 
hav ca- Candiſh, Inglefield, and Jank, if there were more in the vill of the 

22 -* other county, cr no; for the jury ſhall be taken by ſix of the one 
d, county, and fix of the other; but Kirton did not aſſent. Br. Chal- 
guy which lenge, pl. 213. cites 48 E. 3. 30. 
rs Heal, vet a 
Jury of one cranty may knw the per ſen of the jury of ancther county, becauſe they are tranſitory. Br. Ju- 
rors, pl. 4. Cites 48 E. 3. 30. If 


4. Thofe that produce an evidence, ought to examine him in 
chief only; but they againſt whom he is brought, may examine him 


upon a vorre dire, if they pleaſe, whether he is concerned in intereſt. 


10 Mod. 151. Paſch. 12 Ann. B. R. Bewdley Corporation's caſe. 

[ 15 ] 5. An fue was, which charter the corporation was to att by, whe- 
ther by the ancient ene, or one of later date? A witneſs brought to 
eſtabliſh the ancient charter, was excepted againſt, as being a mort- 
gagee under the old corporation; which they proved by an anſwer of 
his to a bill in Chancery. But this anſwer being ſo uncertainly 
penned, as that it might be true, and yet his mortgage of ſuch a 


nature as not to prevent his evidence, it was inſiſted that he might 
be called to explain the ambiguity of his anſwer. And the Court 


was of opinicn he might, fince his anſwer depended upon his vera- 
city as much as the evidence he could then give; and if the one be 
to be credited, why not the other ? but afterwards his evidence was 
rejected upon another conſideration, viz. that in his anſwer he lays 
the whole ſtreſs of his defence upon the matter then in iſſue, viz. 
the ſubſiſting of the preſent corporation. 10 Mod. 151. 152. Paſch. 
-12 Ann. B. R. Bewdley Corporation's caſe. 


6. Whether evidence for the crown may be examined upon 2 | 


voire dire. See 10 Mod. 192. the Queen v. Muſcot. 
F or more of Noire Dire in 1 ſee Trial, and other proper 


— 
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little 
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ate and ſevere towards B. his ſon, 


15 


Voluntary Convevantes. 


(A) What are ſo. And what paſſes by them. 


I. A DEED made pee and in order to the marriage agree- wee a mar- 
ment, and on juſt and good conſiderations of marriage, though greement, 
not ſo expreſſed in the deed, and of natural affection, and ſettlement the huſband 
of an eſtate on his poſterity, and no fraud therein, is nt à voluntary —_— — 
- . age 
deed. Chan. Rep. 163. Thinn v. Thinn. | Rac nay 
ther gave bond to pay 1590 J. on his making a ſuitable jointure ſettlement on the wife, ſaying nothing a; te 
the iſſue. Aﬀterwards 147 l. per ann. lands were ſettled in a ſtrict uſual manner. The Matter of 
the Rolls held the ſettlement good, and not voluntary or fraudulent againſt bond creditor: ; and that 


the words of the bond would bear ſuch conſtruction. Chan. Prec. 520. pl. 321. Mich. 1719. Bruat» 
den v. Stratton. | | 


2. A. ſeiſed of a rever/ion in fee of a copyhold, agreed on marriage 
4 M. her daughter to B. to pay B. 500 l. and to ſurrender the copy- 

old, within two months after it come into poſſeſſion, to the uſe of 
B. and M. and the heirs of their two bodies, remainder to the heirs 
ef M. But contrary to ſuch intention or agreement, A. ſurrendered 
it to the uſe of B. in fee, (or at leaſt the remainder, inſtead of being 
limited to M. was limited to B. in fee) upon diſcovering the m/tate, 
B. as well as A. and M. was willing to rectify it, but to do it in 
ſuch a manner as that it might not come to his father's knowledge, 
who had ſettled handſomely on the marriage, but was very paſſion- 
Whereupon B. executed a 
deed, reciting the ſurrender and the miſtake, and then covenanted 
to fland ſeiſed of the premiſes in truſt for himſelf and wife for their 
lives, remainder in truſt for the heirs of their two bodies, remainder 
in truſt fir M. and her heirs, with a covenant from B. ta convey the 
fame to thoſe uſes, But B. having made a ſurrender to the uſe of 
his will, his father prevailed on him to deviſe the premiſes to him 
and his heirs; which B. did, and died. On a bill by A. and M. a- 
gainſt the father, Lord C. King ſaid, he did not think this a meer 
voluntary conveyance; for that when B. under his hand and ſeal de- 
Clares and recites all this, he muſt take B. 's intention to be as him - 
ſelf recites it; and if fo, and that the ſurrender was made differently 
by miſtake, it was but juſtice in him to rectify it, and ſettle it as 
was firſt intended. And decreed the father to ſettle the ſame ac- 
N 2 Wms's Rep. 464. pl. 148. Trin. 1728. Randal v. 

andal. | | 

3. A. on marriage ſettled a conſiderable real eflate en his firſt and 
ether ſons in tail, but 10 _—_— was made therein for younger chil- 
dren, A. had B. his eldeſt ſon, and ſeveral younger children, and a 
little before his death he requeſted B. that as bis 8 eſtate would 
lille more than pay his debts B. would givs 200 J. to his younger 

Vor. XBL | 4 brothers 
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1565 Uoluntary Conveyances, 


brothers and ſiſters out of the real eftate that would come to him n A.'s 
death; which B. promiſed to do. A. died, leaving (3. the defen- 
dant his exccutor, who requeſted B. to give ſuch bond; but he 
refuſed, till upon G. 's giving him 30 l. out of A.'s perſonal eſtate, 
B. gave bend for 1201. for his brothers and ſiſters. B. afterwards 
died indebted. On a bill brought to poſtpone the payment of this 
bond till B.'s juſt debts be paid, the Court was of opinion that this 
bond given by an eldeſt ſon, by way of proviſion for his younger 
brothers and ſiſters, cannot be called a voluntary bond; and or- 
dered accordingly. Barnard, Rep. in Canc. 397. Hill. 1740. Eales 
v. Gee. | | | 


(B) Voluntary Conveyances. Binding the Party. 


1. A On the marriage of his fon ſettled ſeveral lands in this man- 
| ner, viz, As to part, tothe uſe of himſelf for life, and after 
to the uſe of his ſen for life, then to his ft and other fons in tail; 
and for want of ſuch iſſue, to the uſe of the Re: who was his 
brother, and his heirs; and as to other part of the lands, to the uſe 
of the ſor: for liſe, and after to the uſe of the wife for her jointure, 
then to the fir? and other ſons in tail; and for want of ſuch iſſue, to 
the gas and his heirs. The fon and wife died without iſſue in 
the life-time of A. and after their deaths A. got the ſettlement and cut 
it in pieces; but the counter-part was intire, and in the hands of A. 
and the hill was brought to diſcover it, and have it preſerved; and 
the counter-part being confeſſed in the anſwer, the plaintiff ob- 
tained an order at the Rolls to have-it brought into court, and a 
motion was made to have that order diſcharged ; for that the re- 
mainder to the plaintiff was meerly voluntary, and therefore he 
ought not to have any aid from a court of equity. But the Court 
would not diſcharge the order, but made the deed to be brought into 
court, there to remain, and thereby hinder A. from ſelling the eſtate 
from the plaintiff. Abr. Equ. Caſes 168. Trin. 1691. Brook- 
bank v. Breokbank. | 
117 2. A widetu had a conſiderable jointure, and a real ęſtate of her 
Afterwards 0wn purchaſing, and alſo 1000 l. South-Sea ſtock, corveys part of the 
552 real eſtates to truſtees to the uſe of herſelf during her widawhoed, re- 
brought a nainder to S. C. her 24 fon in tail, remainder over, and covenanted 
bil, purſu- 79 transfer the “* South-Sea fleck to truſtees for herſelf for her widow- 
ee hood, and afterwards to her ſaid 2d ſon; but the ſtock never was 
ſerved to transferred. There were duplicates of the deeds, and they were de- 
him by the /ivered into her attorney's hands, with a charge not to part with 
former de- them; and often declared ſhe had done this for the ſake ofjher chil- 
der of. dren. Afterwards ſhe married K. Whereupon S. C. brought a 
afide thoſe bill ta have theſe lands and ſtock, and mean profits ſince the marriage, 
eee . and the deeds to be delivered to him. The widow ſwore ſhe never 
his wife gave notice to K. of theſe writings, and K. fvore that he had no no- 
party ; bot ??ce of any of them before his marriage with her. Lord Chancellor 
i beinz ſaid, as to the widow, if ſhe had kept theſe deeds in her own hands, 


now proved, $ +” and 


1 
] 
1 

! 
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Uoluntary Conveyances, 


and they had been got thence, or out of the hands of her agent, he 
thought ſhe ſhould not be bound by them; but there being dupli- 
cates, and evidence that ſne declared her intention to be to put this 
out of her power, he ſaid he ſhould make no difficulty to decree 
againſt her, were ſhe the ſurvivor, and the only defendant ; but as 
ſhe was in poſſeſſion and viſible owner, it is hard to decree againſt K. 
| who had no notice of the deeds ; and that he inclined to give no re- 
lief. Afterwards, upon the plaintiff's praying no decree againſt 
his mother or K. but only as to the defendants who had the deeds, 
that they might be delivered him, his lordſhip decreed accordingly, 
and that the plaintiff might ſue in the truſtee's name, without pre- 
Judice to any relief that K. might have on his bill, and the bill to be 
diſmiſſed as to the mother and K. without coſts. 2 Wms's Rep. 
358. pl. 103. Trin. 1726. Cotton v. King. 


17 
that theſe 
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were mad: 
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K. was be- 
gun, and in 
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manner; that 
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deſired they 
might be 
publick ; 
that ſhe 
made an 
entertain 
ment for 


ſeveral of her tenants, whereat being preſent, ſhe acquainted them her younger ſon Stephen was 
5 to be their landlord, in caſe ſhe married again; and if the married, her 2d huſband ſhould marry 
| her for love. And it appearing that ſhe had reſerved to herſelf out of theſe voluntary ſettle- 


er ments her original jointure made by Sir Thomas Cotton, her former huſband (being 420 l. per 
43 ann. rent-charge;) that ſhe had nine younger children by her ſaid former huſband, who at beſt 
515 Were very lenderly provided for; and farther, that the plaintiff K. when he married her, was 
r in very mean circumſtances, an half- pay lieutenant in Ireland, had à ſons by a former wife; and 
ne that he had a conſiderable ſum of money with this lady, as ſhe had been executrix and reſiduary 
Fey legatee of her former huſband Sir Thomas; ſo that it was evident there had been n fraud or im- 
to P2ition on K. the plaintiff, 20 did not ſo much as pretend he could make any ſetilement or jointure on Lady 
. Cotton. For theſe reaſons the Lord Chance'lor diſmiſſed K. bill, as to that part of it which 
in ſought to ſet aſide any of the ſettlements made by the wife in truſt, æc. And as to the South-Sea 
ut ſtock, though there was no actual affignment by deed, but only a covenant to transfer, vet this 
A. was ſuch an athgnment as would bind K. for it was not like a bond from her to pay money, ſince 

d here K. was to pay none, nor to part with any thing which was his; it was only a proviſion made 
by her before her marriage-treaty with the plaintiff, that in caſe of her marriage ſuch a part of 
JD- 


her ettate ſhould go to her children, which was but reafonable. 2 Wms's Rep. 606. pl. 199: 
] a Trin. 1732. King v. Cotton. 


7 25 3. Sir G. Rivers, by ſettlement after marriage (recited to be in 
be purſuance of articles before, but not proved) conveys land t the fe of 
5 himſelf for life, remainder t2 his wife for life for her jeinture, remain- 
inte der to their firſt and other ſons in tail; and from and after failure of 
2-3 ſuch iſſue — ta truſtees for 500 years, remainder to himfelf in fee. 
OK- The truſt of the term was declared to be, that if there ſhould be - 
: one or more daughters, the truſtees ſhould or might, either by 
her rents, iſſues, and profits, after the commencement of the term, or 
the by demiſe, ſale, or otherwiſe, when, and in ſuch manner as the truſ- 
5 tees ſhould think fit, raiſe and pay particular portions to the daug h- 
ted "ters, at 19 or marriage, and maintenance in the mean time, after the 
{owe death of Sir G. or his wife. And there was a proviſo in the ſettle « 
wy ment, that if the daughters ſhould be under age, and net properiy edu- 
> de cated, truſtces might raiſe money for their education. The waife died. 
with Sir G. is {till living, and there 7s ns iſſue- male. In 1727, G. and his 
chil- wife (one of the daughters of Sir G.) bring a bill to compel a fale 
„ of the truſt- term, to raiſe the portion provided by the ſettlement, 


lage, notwithſtanding Sir G. the father was ſtill living. Lord Chancel- 


never lor ſaid, the maintenance here is expreſsly provided to begin upon _ 5 

* failure of iſſue male, and upon the death of either father or mother; [ 18 j 

cellor and there can be no way of raifing it, but by fale ; wnerefore, &C. 3 
* and this ſtrengthened by the ä touching the railing _— 
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 Uoluntary Conveyantes. 


for education, &c. And as to the ſettlement being made after mar- 
riage, and the articles precedent not proved, he declared Sir G. was 


eſtopped; and could not ſay the ſettlement was voluntary, though 
as to creditors it might be otherwiſe; and decreed the — to be 


fold, &c. MS, Rep. Mich. 4 Geo. 2. in Canc. Goodall v. 
Rivers. | N 


(C) Binding to Perſons claiming under the Party. 


1. [7 PON evidence in a trial at bar, the caſe was, that J. 6 
Nv. 1645, conveys by indenture to IV. R. and IV. S. in = ; 
and levies a fine accordingly, without any conſideration: And 1 
March 1645, A. covenants to fland ſeiſed to the uſe of himſelf for 
life, remainder to his fir/? ſon in tail, who is the leſſor of the plaintiff, 
and levies a fine accordingly. The 28th March 1653, A. and his 
wife, with V. R. and IV. S. join in a voluntary conveyance by fine 
to J. N. and his heirs. A. having iſſue B. (the leſſor of the plain- 
tiff) dies. F. M makes his will, and C. and D. executors, and de- 
viſes the lands to be fold by them. They the 19th March 1657, 
fell to E. and F. for 2000/. who convey to G. and his heirs, 
And it was reſolved by the court, that although E. and F. paid a 
valuable conſideration, yet the eſtate to J. N. being voluntary, if 
the conveyance of 6 Nov. 1645, was forged, the plaintiff hath good 
title; but the jury found the firſt conveyance good, and found for 
— defendant. Raym. 25. Mich. 13 Car. 2. B. R. Eden v. Chalk- 


chan. ca- 2. A. made a voluntary conveyance to B. and afterwards a mort- 
— 59. Lage of the ſame lands, The firſt deed, on a trial at law, is found 
Car. z. a: fraudulent  B. exhibited his bill to redeem the mortgage. It was 
the Rolls, decreed, that though the deed to B. was fraudulent, becauſe quoad 
8. - von the mortgage-money, and pro tanto it was voluntary; yet it was 
er ec ood as to the equity of redemption, and would paſs it; for a vo- 


the ſame 0 g : : ; : 
words; but Juntary deed is good againſt the party that makes it, and his heirs, 


adds that though not againſt the mortgagee, Nelſ. Chan. Rep. 101. 16 


the matter . 
was com. Car. 2. Rand v. Cartwright. 


promiſed. 
But where 3. A voluntary conveyance precedent is fraudulent as to a 


one made a marriage-agreement ſubſequent, Chan, Caſes 99. Hill. 19 & 20 


of 
leaſe for 80 
axon Car. 2, Douglaſs v. Ward, | 
- out conſideration, and afterwards conveyed the ſame to his wife for a jointure after marriage, it 


was reiolved, by the 2 3 and 3 eee that becauſe this laſt conveyance was volun- 
tary, without valuable con ſideration, the wife could not avoid the former leaſe by averring that it 
was fraudulent, Cited by Beamend, Cro. E. 445. incaſe Upton v. Baſſet, who ſaid he was privy 


to this caſe, 

S.C. cited 4. A. on 4 guarrel with his eldeſt ſon, made a ſettlement of 100. 
> Van. 4 year on his wife, in augmentation of her jointure ; and after, being 
476. reconciiea to his fon, cancelled the deed; and ſo it was * at his 
a death, On a trial at law, the deed being proved to be executed, 


was aqjuaged gobd, though cancelled; and the ſon, on a bill 
= | . FEY brought 


- HD KN > ng as VE” ge EIS, 
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brought here, was diſmiſſed by Ld. Somers. Cited by Lord Keeper 
Wright. Chan. Prec. 235. as Lady Hudſon's caſe. 
5. A. makes his will of lands, and afterwards made a voluntary 
conveyance of the fame lands. No relief againſt the conveyance, 
though made for a particular purpoſe only, which never took effect. 
(Cited by Ld. Keeper Wright as the Lond LincorN's caſe. 2 [ 19 ] 


Vern. 475. in Caſe of Clavering v. Clavering. 


6. A voluntary deed cancelled, and the lands deviſed for payment B. who was 
ef debts, and debts paid under the will: quzre, if equity will re- —_— F 
ieve in ſuch caſe, ſince the teſtator himſelf could not avoid ſuch a de held 


voluntary deed? Vern. 132. pl. 118. Hill. 1682. Franklin v. by leaſe 


from an 
Thornbury. hoſpital in 


Leiceſter for 3 lives, a little before his death, I a little ſcrap of paper at an al:houſe, but unden hand 


and ſeal, [etiled this term to the plaintiffs hrs couſins to is d:bts, and gave them the ſarpis, Aﬀerwards 
being difſatisfied with this ſettlement, which he had delivered to a creditor, he deviſed this term, hy 
will in<writing, to bis half-brother, ſubjeci to pryment of vis dt. The queſtion was, whether the deed 
or will ſhould prevail. Lord Chancellor helq, that there was no colour for ſetting the deed aſide 
to make way for the will; that if a man will improvidently bind himſelf up by a voluntary deed, 
and not reſerve a liberty to himſelf by a power of revocation, this court will not looſe the fetters 
he has put upon himſelf; but he muſt he down. under his own folly. For if you would relieve 
in ſuch acaſe, you muſt confequently eſtabliſh this propoſition, viz. that a man can make no vo- 
luntary diſpoſition of his eſtate, but only by his will, which would be 2bſurd. Vern. 100. pl. 
37. Mich. 1632, Villers v. Beaumont & al. — See Chan. Rep. 165. the Durenkss oF Ha- 
MILTON v. THE COUNTESS oF DiRL TON AND Lokn CHAN RZORNE, where a deed or grant, and 
declaration of intention, was held good againſt a codicil of a will, 1654. 


7. The plaintiff Allen, being a fervant to deſendant's grandmother, 
married one of her daughters, who brought him a portion of 600 l. 
with part of which he purchaſed the copybold lands in queſtion, 
which were ſurrendered to the uſe of the plaintiff and his wife, and 
the heirs of their 2 bodies; the remainder to himſelf in fee. The 
wife ſoon after died, without iſſue; and the plaintiff, with reſpect to 
her memory, and in nr to the. gr her nephew, did, in a 
fit of fickneſs, voluntarily ſurrender the lands to the uſe of humnſelf for 
life, with remainder to the defendant in fee; and the defendant was 
admitted to the remainder in fee, and paid 5 l. fine. The plaintiff 


afterwards married again, and made a ſettlement thereof, before his 


2d marriage, on his 2d wife and her iſſue. The bill was to be re- 

lieved againſt the fir ſurrender, as obtained by ſurpriſe, and with- 

out conſideration. The cauſe was at iſſue, but no ſurpriſe proved. 

Both the plaintiff and defendant died, and the 2d wife and her ſon 
brought a bill, in nature of a bill of revivor; and it was inſiſted, 

that the firſt ſurrender, being made in A.'s illneſs, it muſt be intend- 

ed by him not to bind in caſe he recovered; and that this appears 

by his after ſettling it on his 2d wife and iſſue, who are to be taken 

as purchaſors. But Lord Chancellor diſmiſſed the bill, no fraud or 

truſt appearing in the caſe, Vern. 365. pl. 358. Hill. 1685. Al- 

Jen v. Arme. | | 

8. A. made a voluntary ſettlement of lands, ſubjef? to ſame an- Chance, 

nuities in truſt for his grandſon and his heirs, And ſome years af- Prec. 236. 


terwards he made another voluntary ſettlement of the ſame eſtate to the - 29 Ge 
uſe of his eldeſt ſon for life, and to his firſt ſon and other ſons in tail, thus, viz. A 
remainder over; and by will gave a conſiderable eftate to his grand= father, in 
en. It was proved, that 4, E kept the finſt ſettlement in his cuſ- 1e, 

2 | 


tody, 
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19 Qoluntary Conveyances, 
voluntary tody, and never publiſhed it; but it was found after his death amongſt 


| ſertlement waſte papers; and the after-deed was often mentioned by him; 


—4 12 and he told the tenants, that the eldeſt ſon was to be their landlord, 


heirs, with- after his death. Yet the bill was diſmiſſed, as to any relief againſt 
out any the firſt deed; but decreed the payment of the annuity and arrears; 


. and afterwards this decree was affirmed in parliament. 2 Vern. 
and after= 47 3. Hill. 1704. Clavering v. Clavering. | 


wards 
makes another ſettlement of the ſ:me lands to his 2d ſon for life, with remainder to his firſt and 


other ſons in ta l male, and dies. After his death the firſt deed came to the hands of his eld-:{t 
ſon's heir, and the other to the hands of the ſecond fon ; who brought a bill to ſet aſide the firſt. 

Nothing is mentioned in the report itſelf, as to any order or decree of the court in this caſe; but 
in the margin it is added thus, viz.] Per Cur. Both deeds being voluntary, the proviſion for a 
younger fon is no ſuch confideration 2s to induce the court to ſet aſide the firſt deed .. And 
Abr. Equ. Caſes, 24. (C) pl. 6. has the S. C. as from a MS. accordingly. 


[ 20 ] But where A. made a voluntary ſettlement on her nephew B. 
nl kept the ſame in her own poſſeſſion ; but it was without any power 
3 . 1255 of revocation ; and ſome time after the nephew's father, by ſtealth, 


Paſch. 4 and without the privity of A. got at this ſettlement ; and having an 
Geo. 1. the atteſted copy thereof, put up the deeds {there being 2 parts) where 
1 they were before placed by A. and A. burns theſe deeds, and ſettles 
plaintiff the premiſſes on C. another nephew. B brought a bill to eſtabliſh 
ought to the firſt ſettlement, which was diſmiſſed with coſts. And after C. 
_ _ claming under the after- ſettlement, brought a bill to have the at- 
— teſted copies delivered up, and it was decreed accordingly, becauſe 
under a vo- it was indirectly gained. 1 Wms's Rep. 577. pl. 168. Mich. 1719. 
Juntary Naldred v. Gilham. | 


convey- ; | 
ance ; for that the ſuppreſſing and deſtroying the deed was a fraud though de by the grantor 


herſelf, and though the defendant was not aiding nor abetting to it: and that a volunteer ſhall be 


- aided in a court of equity againſt a fraud. And decreed, that the plaintiff be quietcd in the poſſeſ- 
Bon, and the title deeds delivered to him. MS, Rep. 


10. B. and C. two brothers. Lands are conveyed ta C. and his 
beirs, in truſt for J. S. a flranger, for his life; remainder.to B. in 
tail; remainder to C. in fee. During the life of J. S. (the tenant 
for life) C. in conſideration of 5 s. conveys the reverſian to B. and 
his heirs in fee. B. ſuppoſing he had an abſolute fee in him, devi- 
fes the lands to his executors, to 8 for payment of debts and lega- 
cies ; and makes his brother C. and anther perſon executors, and dies 
without iſſue. C. bargains and ſells the lands to the defendant Arnold, 
who had notice of all theſe tranſactions, &c. The queſtion was, if 
the defendant, being a purchaſer for a valuable conſideration, ſhall 
avoid the conveyance from C. to B. of the reverſion in fee, (being 
voluntary) it being, at the time of the conveyance, a dry rever- 
fron in fee expectant upon an eſtate tail, and of no conſideration in 
the eye of the law. Cowper C. was of opinion, that the convey- 
ance of the reverſion in fee, from C. 10 B. cannot be avoided as frau- 
dulent by à ſubſequent purchaſer ; becauſe, at the time of the con- 
veyance, it was of no value, being barrable by the tenant in tail by 


a recovery, with conſent of the tenant for life; yet he granted a 


trial at law, upon the importunity of counſel, MS. Rep. Trin. 2 

Geo. in Canc. Buckley v. Arnold, | | 
11. A ſurrender was made to a fame covert of copyhold lands, 
with a power reſerved to ber to ſurrender it to fuch uſes as ſhe, by 
| writing 
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writing or laſt will, in the preſence of 3 witneſſes, ſhould direct or ap- 
point. She made a will, in purſuance of her power, executed in 


preſence of 3 witneſſes, and gave it to her daughter and heir. Af- 


terwards ſhe made a ſurrender, together with her huſband, to the uſe 
of the huſband and his heirs. But this was made in the preſence 


of 2 witneſſes only, who ſubſcribed their names as witneſſes, But 
the deputy-{teward, who took the ſurrender, had ſet his name to it. 
On a bill by the huſband, after the wife's death, to eſtablith this 
ſurrender, who would have the ſteward to be conſidered as a 3d 
witneſs, the daughter, the defendant, pleaded a title by the will, 
and alſo demurred, for that the plaintiff's title, if any, was only at 
Jaw, and he might bring ejectment. Lord Chancellor ſeemed ta 
think the plea good, as a plea of the defendant's title; and the de- 
murrer good likewiſe, as a demurrer to the plaintiff's title. But 
at laſt he over-ruled the plea, and allowed the demurrer, Abr, Equ, 
Caſes, 42. Trin. 1728. Cotter v. Layer. | 


(D) Set ęſide in Favour of Purchafors or Cre- 


ditors. 


I. T H E plaintiff hought ſeveral manors of T. B. deceaſed, who 
| (before the plaintiff*s purchaſe) had conveyed the ſame = 
and recovery to the defendant, and bis heirs male; which being done 
without conſideration, was adjudged and decreed to the plaintiff, 
Toth. 257. cites STANDEN v. BULLOCK, 38 Eliz. li. A. fo. 713. 
and 42 Eliz, li. B. fo, 289. | 
2. The father makes a voluntary conveyance in tail of lands, 
reſerving an eſtate for life, and after fells the woods upon the lands 
to a ſtranger. Decreed that the vendees of the woods ſhall have 
the woods, notwithſtanding thg conveyance of the lands, Toth, 
258. cites 25 Jan. 9 Jac. Curſon v. Blackhall 
3- A man conveys land, for preferment of his children. This 
ſhall be good ind a purchaſer, if he was not in debt at the time of 
the firſt conveyance to the children: but if he was in debt at that 
time, it is then otherwiſe. D. 294. b. Marg. pl. 8. cites Paſch. 
11 Jac, C. B. Helcroft's cafe. | | 
4. A, made-a conveyance to 8 for] his ſon; and aſter- 
wards articled to ſell the lands to B. who had tendered the purchaſe- 
money; and brought his bill to be relieved. The court, with 
aſſiſtance of the judges, declared the conveyance fraudulent ; and 
that it was juſt that the ſon ſhould be in the ſame cale as his fa- 
ther, had he never made the conveyance: and decreed the articles 
to be performed; but not to impeach the valuntary conveyance, as be- 
tween A. and his ſon; for any advancement, or any other thing 


ther by ſettled on the ſon, other than making good the ſaid arti- 
cles; but the truſtees to be paid their debts and engagements out 


D the purchale money, Chan, Rep. 146. 16 Car. 1, Leach v. 
can, ' 
; | EC 4 LY 'To 


[ 21 ] 
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5. T. fold to C. an eſtate which he claimed as heir to his father 
by virtue of a marriage ſettlement upon the marriage of his father 
with his mother in law M. being the lands of the ſaid M.—B. as 
heir under that ſettlement, brought a bill to diſcoyer the title of . 
and C. and alſo to compel the ſurviving truſtee in a former ſettle; 
ment in the family, to convey to B. as heir under the ſettlement. 
Cowper C. declared he would not decree the truſtee to convey the 
legal eſtate to the ceſty que truſt, to compel him to ſuffer the ceſty 
que truſt to bring an ejectment in his name againſt C. becauſe he 
was a purchaſor without notice of this former nent, and ceſty 
que truſt was a volunteer; and faid it was a conſtant rule in equity, 
never to aid any perſon who claims by a voluntary ſettlement, againſt 
a fair purchaſor without notice: as in cafe of a diſſeiſor | as it now 
appeared that it was] who cenveys away the lands upon a valuable 
conſideration, this court will not compel the truſtee to convey the 
legal eſtate to ceſty que truſt, to enable him to recover the poſ- 
ſeſſion at law againſt the purchaſor, but the truſtee may do it him- 
ſelf it he think fit; but this court will not compel him to it. 
Though Sir Jo. Jekill and Mr. Vernon inſiſted ſtrongly for it, and 
ſaid the poſſeſſion of the truſtee was the poſſeſſion of the ceſty que 
truſt, and that it was a breach of truſt in the truſtee not to conve 
at any time to ceſty que truſt upon requeſt. But in this caſe Ld, 
C. decreed that T. fbould account for the profits of the eſtate from his 
entry to the time of the conveyance to C. for he was a diſſeiſor, though 
T. had 2 verdicts for him in ejectment; but this old ſettlement was 
diſcovered after thoſe trials. MS, Rep. Paſch. 1 Geo. Canc. 


- 4 


Turner v. Buck & al. & e contra. | ; 
6. A. being indebted to 2 ſeveral perſons by bond, and ſeiſed of fee- l 
[ 22 ] farm rents charged with an annuity for ue of M. for natural love to ö 
H. his younger ſon conveyed the f pan to B. and C. in truſt, after the i 
death of M. to jell, and with the money to buy a place for the ſaid H. . 
for bis life, and if H. died before any ſale, in truſt for himſelf and his t 
heirs. After this ſettlement A. becomes indebted to others on bond, 0 
and died nat leaving aſſets for creditors. Mr. Vernon had given his li 
opinion, that if there had been no bond-creditors at the time of the 

conveyance, it might have created a doubt, whether it had been 4 
=. done to defeat bond-creditors ; but there being debts then owing 1 
1 by bond, he thought it would be void even againſt bond- debts con- 7 
| tracted after, or that if jt were otherwiſe, it would come to the 1 
fame thing, fince the eſtate in queſtion is not ſufficient to anſwer d 
the bond-debts, prior to the conveyance ; and if neceſſary, the la- af 
ter bond-creditors would be admitted to ſtand in the place of the ic 
prior bond-creditors, and the aſſets ſo marſhalled, that all might Fo 

receive a ſatisfaction as far as the aſſets will extend. And agreea- F 


ble to this opinion, 22 Feb. 1716, the Court decreed, that the fee- 
farm rents ſhould be fold for the benefit of the bond-creditors, and 
that the truſtees ſhould all join in any conveyance to be made for 
that purpoſe. Comyns's Rep. 255, 256. pl. 141. Hill. 3 Geo. 1. 
in Scacc. James St, Amand y. Counteſs Dowager of Jerſey. 


(E) Voluntary 
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(E) Voluntary Conveyances. Set aſide C not as 
fraudulent } but for other Reaſons. 


1. A Voluntary conveyance of a leaſe for years in truſt for his 


wife and children was decreed at his own ſuit to be broke 
in upon on account of his 3 and debts, and the truſtee to 


join in the ſale, and the reſt to be ſecured to the children. Per Ld. 


Coventry. N. Ch. R. 35. [ſeems to be about 11 Car. 1. ] Jones v. 
Baugh. | 


2. A voluntary conveyance made by one of a weak underſtanding, 
to a couſin german, was ſet aſide at the ſuit of one in the ſame de- 
gree of kindred, though no proof was of lunacy. She could read 
and write, and taught a child to read, 2 Ch. Caſes, 103. Paſch. 
34 Car. 2. White v. Small. 


(F) Poſtponed 
1. A Voluntary conveyance made for a proviſſon for younger chil- 


aren, muſt give way to Fax gs, "ans judgments for good conſi- 


derations, and to a mortgage; but after the mortgage and judg- 
ments ſatisfied with intecelt, the reſt of the money raiſed by ſale of 
the ſaid eſtate, ought to ſtand ſecured for the benefit of the children, 
and be raiſed by ie of another eſtate, which was ſettled as a collate- 
ral ſecurity on the mortgage to make good againſt the children, be- 
cauſe of the ſaid voluntary conveyance, and by rents and profits in 
the mean time precedent to other creditors not on judgment, and af- 
terwards the creditors to come in. 2 Ch. R. 262. 34 Car. 2. Gir- 
ling v. Lowther. "= | 
2. A. having no land, covenants or enters into bond to ſettle 100 . 

a year in land, or an annuity out of land of like value on B. and af- 
ter purchaſes land of greater value, A. deviſes part of the land to C. 
and dies without making ſuch ſettlement. The land voluntaril 
deviſed to C. together with the other lands not deviſed, but which 
deſcended to A.'s heir, ſhall be both liable to the annuity ; but 
after the annuity ſatisfied, C. ſhall be reimburſed out of the de- 
ſcended lands. 2 Vern. 97. pl. 90. Paſch. 1689. Tooke v. Halt. 


jngs, 


(cc) Tavares 


In ſuch caſe 
the grantor 
Was ena- 
bled to ſell 
2nd convey 
Toth. 104. 
cites Hill. 
18 Jac. 


Grant v. Edes. 
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- Uoluntary Convepances. 


(G) Favoured or Relieved. How far, and againſt 


whom. 
Ja ſuch I. HERE there are 2 voluntary conveyances executed, 
—_— 8 chancery will not relieve the latter againſt the former; 


eſtate by but diſmiſſed the plaintiff's bill. Chan. Rep. 173. 1658. Goodwin 


law ſhall v. Goodwin. 
hold it. 
Per Treby Ch. J. 2 Chan. Rep. 432. 4 W. & M. in the caſe of Ld. Mountagne v. the Earl of Bath. 


P. Ibid. 435. in S. C. by Holt Ch. ]. Where there are 2 voluntary deeds, the firſt 
ſhall take place, = the 1/2 be for payment of debts, Toth. 116. Hill. 7 Car, Darcic v. Allerton. 


2, Baron and feme ſeiſed of land in fee in jure uxoris levy a fine, 


and declare the uſes to the baron and feme, &c. remainder in fee 
to the huſband. The huſband by will deviſes the land to J. S. 
who by bill prays diſcovery of the deed and to have the ule of it. 
The heir at law inſiſts that the fine was unduly gained, and the 
deed was without conſideration, and denies the having it. And fo 
he court would not relieve, but left the plaintiff wholly to law to 
N vega as he could, 2 Ch. Caſes, 133. Hill. 34 & 35 Car, 
2. Anon. 


5.2 (H) Supported or made Good. By Matter Ex poft 
Facto. In what Caſes. 


1. PO N an aſſignment of a mortgage made by Kendall 1659, 
| U and after by divers 2 aſſignments veſted in Newport, 
executor of ſecretary Coventry. It was objected firſt, that it does 


not _— that any money was paid upon the original mortgage, and 


therefore it was fraudulent, and it being fraudulent in the creation, 
though ſecretary Coventry paid a valuable conſideration, yet this will 
not purge the fraud and make it good againſt the defendant, who 
was a purchaſor bona fide, and for a valuable conſideration ; ſed 
non allocatur; for Holt Ch. J. ſaid, the firſt mortgage was good 
between the parties, and being fo, when the firſt mortgagee aſſigns 
for a valuable conſideration, this is all one as if the firſt mortgage 
had been upon a valuable conſideration ; for now the ſecond mort- 
gee ſtands in his place, and therefore is within the proviſo of the 
at, of 27 Eliz cap. 4. that no mortgage bona fide, and upon good 
conſideration ſhall be impeached by force of this act; but ſhall 
ſtand in ſuch force as before the act made. Skin. 423. Paſch. 6 
W. & M. in B. R. Andrew Newport's caſe. 
1 24 ] 2. A ſettlement voluntary at firſt may become good by matter ex 
pot fattr, as where a father going preſident to the bay of Bengal, 
. does before his voyage convey land for raiſing a portion for his 
15 Car. 2. daughter, and A. afterwards marries her in confidence of this ſet- 
E R. Prod- tlement. Ch. Prec. 377. 380. Paſch. 1714. * E. Ind. Company 
eee 1 v. Clavel. 


— 4 A. inf*9ffs B. by covin and F. infe:f; C. upm valuable con ſileratia, and then A. enters and 


eh D. upon valuabli confederation, ſhall retain the land agaiuſt D. For though the 1 * of 
| | | | Was 


5. P. Sid. 


Uoluntary Conveyances, 


Sid. 134. Paſch. 15 Car. 2. B. R. Prodgers v. Langham. 
* Gilb. Equ. R. 37+ S. C. in the ſame words. 


3. S. having ſeveral young children, and being much in debt, 
conveyed part of his lands in truſt for the payment of his debts, 
and by another deed conveyed other part to truſtees for the main- 
ftenance of his children. This laſt conveyance being voluntary, 
was declared void as to creditors, and ſtill liable to their demands 
as before; but it was good againſt S. himſelf, and ſhould bind him; 
and therefore if his creditors ſhould fall upon thoſe lands for a 
ſatisfaction of their debts, and thereby {trip the children of their 
maintenance, the children ſhould have a recompence out of the 
reſidue of the eſtate which S. had reſerved to himſelf for his own 
maintenance; for though the conveyance was voluntary in the 
father, yet he is bound by nature to provide for his children; and it 
is a fort of a debt. Per Ld. C. Cowper. MS. Rep. Mich. 4 Geo. 
Canc. Sneed & al v. Lord and Lady Culpepper, & e contra. 

4. The father covenants with his younger ſon in confideration of 
natural affeftion, and for advancement in marriage, &c. to leave a 
moiety of his perſonal eftat? to him by his will; the father has ſeveral 
other children ; afterwards the faid father, on a then intended mar- 
riage, ſettles part of his real eftate an his ſaid ſon and W. and the 
i ſue of that marriage, and afterwards the ſon releaſes to the father 
all covenants, &c. Per King C. the covenant being in prejudice of 
the reſt of the covenanter's children, is not to be favoured; and as 
the releaſe is voluntary, ſo is the covenant. For the ſubſequent 
ſettlement is plainly the conſideration of the marriage; ſo that the 
queſtion is, whether this court will tate away any defence the party 
has at lato againſt a voluntary deed; which Ld. Chancellor ſaid he 
would certainly do, had the covenant appeared to be for a good 


_ conſideration. And fo diſmiſſed the bill, and ſent them to law, 
and that after judgment there, they might reſort back. Gibb. 105. 


Mich. 3 Geo. 2. in Canc, Praund v. Turner. 


(I) Supplied. In what Caſes Defect therein ſhall 
4 be ſupplied. 


1, THOUGH generally a defe# in a voluntary conveyance 
T ſhall * not be ſupplied in equity, = it is otherwiſe — 


for a proviſion and maintenance for children, Vern. 40. pl. 38. 
Paſch. 1682. Tomſon v. — FIN 


firmed in the Houſe of Lords. 
2. The court of chancery will never help a defective conveyance 


without conſideration as if a man voluntarily makes a 9 
to another of his eſtate, and it proves defective; ſecus if it be for 


moneys 


. 
» 


24 


R. was in its creation covinous, and ſo voidable, yet when B infeoffed C. upon valuable conſi- 
deration, ſhall be preferred to P. Agreed per Cur. and ſaid it was adjudged lately in B. R. 


— 2 Vent, 
365. Paſch. 
36 Car. 2. 
| - | Anon. 8. 
P. yet where there has been a covenant to fland ſi iſad to the uſe of a relation, though it is a vol untary 
ſettlement, yet this court in the ancient of times always executed ſuch uſes. Per Ld. Wright. 
2 Vern. 470. Mich. 1704, in caſe of Clavering v. Clavering, cites Lady Hudſon's caſe. —- Af. 
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Uoucher, 
money, marriage, jeinture, &c. and whereas it was affirmed at the 
bar that equity would 3 an execution of a truſt declared expreſs- 


ly without conſideration. 
not think ſo truly. 12 Mod, 603. Mich. 13 W. 3. Anon. 

3. One jointenant of a church leaſe being taken fick in a journey, 
to ſever the jointure, and provide for his wife, ſends for the ſchools 
maſter of the town (who was the only perſon he could get to come 


to him) and acquainted him with his intentions, and deſired him to 


repare an inſtrument for that purpoſe. The ſchoolmaſter drew 
4 kind of deed of gift of the leaſe from the ſick nian to his wife, 
which he executed, and died. And this being to the wife, and void 
in law, ſhe would have made it good here; but was diſmiſſed, bein 
voluntary, and without conſideration, Chan. Prec. 124. pl. 10 
Mich. 1700. Moyſe v. Gyles. . 


For more of Doluntary Conveyante in general, ſee Creditors, 


Fol. 738. 
— 


There is no 
letter in 
Roll to this 
di viſion. 


* Orig. is 
(Soie e- 
loigne) 


Cro. C. 
202. pl. 5. 
Mich. 6 
Car. B. R. 
Pilchard 

v. Kington, 
8. C. ad- 
judged ac- 
cordingly. 
Jo. 228. pl. 
2. S. C. ac- 
cordingly. 
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Faits, Fraud, Grant, ULſes, and other proper titles. 


Uoucher, 


- 


(A) Warranty perſonal. 
l L, I F A. be bound to B. in an obligation of 401. for payment of 


20 J. by the condition at @ day, and A. does not pay it, but 


* runs away, ſo that B. cannot have his debt, upon which C. a flran- 
ger, upon conſideration that B. will give him a certain quantity of 
herrings, and will alſo make him a letter of attorney to 2 the ſaid 
obligation, aſſumed, and promiſed to B. to warrant the ſaid 20 l. ts 
B. In this caſe, in an action upon this promiſe, it is a good aſſign- 
ment of a breach that he has performed the conſideration, and that 
C. has not paid to him the 20 l. without ſaying that A. did nat 
pay him, or that he was not able to pay it; for the warranty being 
perſonal, the intent, by aſſignment of the obligation, appears, that 
he ought to pay the debt without any reference to A. Mich. 7 
Car, 5. R. between Michael and Carden adjudged, this being 
moved in arreſt of judgment. ] | 

[ 2. Upon a communication between A. and B. touching a mar- 
riage to be had between A. and one C. a feme — and upon this B. 
2 to A. that C. had à portion of 690 |. for her preferment in 
marriage, viro qui maritum ſuum fore contigerit tribuendam & ac- 


guirendam; whereupon in conſideration that A. at the requeſt of 


B. would marry with C. and other conſideration there expreſſed 
alſo, B. promiſed that he firmam faceret, Anglice, would make good 
to the ſaid A.* the ſaid 600 l. in maritagiocum prædicta C. In ion 
upon this promiſe, it is a good aſſignment of the breach that 8 
T marrie 


he Ld. Keeper anſwered, that he did 


* 


reer 


2 ww 


. rantiam, ] 


Uouther. 


married with C. and yet the ſaid B. prædictas 600 l. vel aliquam inde 
partem præfato A. huc uſque minime ſolvit nec aliquo modo 
firmam fecit, Anglice, hath made good ſecundum promiſſionem 
prædictam; for if ſhe had ſo much for her portion, then B. has 
made it good; and if ſhe had not, then he himſelf ought to pay it. 
P. 7 Car. B. R. between Punchard and Kingſtone adjudged per 
Curiam, it being moved in arreſt of judgment; the which intratur 
Tr. 6 Car. Rot. And this judgment was after affirmed in the 
Exchequer Chamber in writ of error. |] | 

3. In treſpaſs the defendant intitled himſelf to a leaſe for 60 years, 
and pleaded a confirmation with warranty of the plaintiff; judgment, 
&c. Per Brudnell and Fineux Ch. J. it is no bar, but he ſhall plead 
it by way of covenant; for by this warranty he cannot vouch, be- 
cauſe it is not [but] perſonal ; but in writ of ward he may vouch, 
but here he is put to writ of covenant, as in waſte; but per Tre- 
mail J. it is a good bar; which ſeems to be law, that a perſonal 
warranty ſhall be a good bar in an action perſonal, Br. Treſpaſs, 


pl. 215. cites 21 H. 7. 32. 


4. If a man gives lands in fee with — and binds certain 
lands ſpecially to warranty, the perſon of the feoffor is hereby bound, 
and not the land, unleſs he hath it at the time of the voucher, Co. 
Litt. 102. be | 


(A. 2.) Warranty in Law. In what Caſes the Tis letter 


in Roll to 
this diviſion 


Law will create a Warranty. _ 
7 is 


{ 1. I F a feme be endowed in chancery of the 3d part of the land 
| of her baron whereof he was ſeiſed in fee, this creates a 
warranty between her and the heir, in reſpe& of two parts which 
the heir has, though he has not the reverſion of the 3d part, 17 E. 
3. 8. a. b. time of E. 1. 69. b.] | | 
Ye So ſhall it be upon any dotument. 17 E. 3. 65. b. time 
of E. I. 66. b. 69. b. admitted by iſſue. Contra 29 E. 3. 41. b. 
[ 3. If ttb exchange together, this creates a warranty between Fol. 549. 
them of the land which each of them gives to the other. 22 E. 3. 


3. 45. Aſſ. 6. admitted and adjudged. ] 3 la. 
1. 4 
P. And that it is good cauſe of voucher. Hut where the exchange does net take efe# in forma 
juris, it is no warrranty. Br. Garranties, pl. 12. Cites 45 E. 3. 10. 
Exchange is a warranty in law, which is as Hrong as warranty in died. Br. Garranties, pl. 38. 
cites I4 H. 6. 2. 8 


[ 4. 18 E. 1. Liber Parliamentorum, it is there ſaid for the 
reaſon of a judgment, quod excambium naturaliter vult in ſe war- 


(B) Warranty 
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27 Aoucher. 


2 wi. (B) Warranty“ in Law granted. By what words, 
ies in law 5 
— created [ I. 1 F a man grants a ward to another, this ſhall create a 


Ry b warranty in law of the ward. 21 E. 3. 11. 22 E. 3. 6. 
No 2 30 E. 3. 6. b. adjudged 14. dubitatur 29 E. 3. 48. b.] | 


are there- 
fore called warranties in law, becauſe in judgment of law they amount to a warranty without 
this verb warrantizo. Co. Litt. 384. a. 


1 2. Warranty by dedi & conceſſi does not hold place but between 
gives lands, the 9 and the feoffie, by ſome; quære inde. Br. Garranties, 
to * 4 pl. 81. cites 6 E. 2. and Fitzh. Voucher 258. 


by theſe words, dedi, conceſſi, &c. now he is bound to warrant the lands to the feoffee, by thoſe 
words, and if the feoffee be impleaded, he ſhall have a writ of warrantia chartæ gain the ferffor, 


by theſe words, dedi, concert, &c. hut wt againſt bis beir ; for the heir ſhall not be bounden unto 


a warranty made by bis father, unleſs be bind bim and bis beirs to warranty, by exprefs words in the 
deed; as to ſay, ego & hæred' mei omnia predict terras, &c. warrantizabimus, &c. F. N. B. 


134: (H) 
3. Warranty was by theſe words, ego & heredes mei acqueeta= 
bimus & defendemus, and did not fay quis, nec cui warrantizabunt ; 
and yet well per Cur. Br. Voucher, pl. 81. cites 6 E. 2. and 
Fitzh. Voucher 258. 

4. And likewiſe there was a clauſe of warranty made, et cgo & 
hæredes mei tenementa pred” warrantizabimus; and did not ſay 
cui illa garr, And yet well per Cur. Br. Voucher, pl. 81. cites 

| 12 E. 2. Fitzh. Voucher 262. 
The beſt 5. In præcipe quod reddat, if tus make warranty by dedi, and the 
opinion one des, the other who ſurvives, who is vouched, hall be bound to 
— warranty, and ſhall render in value only; for the heir of the 


dedi only, 


without con- Other who is dead ſhall not be bound to the warranty, nor to ren- 
eff, is good der in value by this word dedi, by the ſtatute of bigamis, unleſ rent 


"p09 Wb er ſervice be reſerved. Br. Recovery, pl. 39. cites 39 E. 3. 20. 


of bigamii, which mentions in the end ratione proprii feodi. But contra of * conc:ff only, quere ; 
for Radeford contra. Br. Garranties, pl. 85. cites 11 H. 4. 41- Dedi is a warranty in 
law to the feoffee and bis heirs during the life of the feoffor. Co. Litt. 384. 2.—But upon an 


exchange and homag: anceſirel, the warranty extend; reciprocally to the heir t, and againſt the heirs of both 


partics, Co. Litt. 334. a. d. And before the ſtatute of quiz emptores teryarimy if a man had 


given lands by this word dedi, to have and to hold to him and his heirs, of the donor and bis heirs. 


by certain ſervices, then not only the donor, but his heirs alſo, had been bound to warranty. 
But if before that ſtatutę a man had given lands by this word dedi to a man and his heirs for ever, 
to hold cf the chief lord, there the feotfor had not been bound to warranty but during his liſe, as 
at-this day he is. Co. Litt. 334. a. | | 

Conceſſi in a feoffment or fine implies no warranty. Co. Litt. 334. a.— The queftion was, 
<vbether conce/ſi did imply a warranty in caſe of a freehold, Et adjornatary to be argued. Freem. Rep» 
339- Pl. 421. Trin. 1673. Browne v. Hony wood. 


18 6. Where a man is bound upon condition ts warrant and defend 
141. Lites land to W. S. the warranty is where he is impleaded ; but the 
8. C. defending is to ſave the party, that no ſtranger enters upon him. 


Br. Garranties, pl. 60. cites 2 E. 4. 15. 


7. Neither defendere nor acguietare do create a warranty, but 


warrantizare only. Co. Litt. 384. a. (d) 
(B. 2) Expreſs 


SY Cm. 


2 


 Uoucher, 


(B. 2) Expreſs Warranty. 


\ [1] 2. 1 F a man makes a grant in fee cum clauſula warrantiæ, 8. P. For it 
by ſuch words no warranty ſhall be created. 11 H. 6. ought to have 
41. b. | 


| words gued 

ipſe & bearedes ſai warrantizatunt to the donee & berredibur, Sc. Br. Garranties, pl. $5. cites 11 H. 
41. 

A 4 of grant of rent, with cluuſe of diſiriſs, he ſhall not diſtrain without mere. Br. Garranties, pl. 

$5. cites 11 H. 4. 41. ä 


2. 4 E. 1. cap. G. In deeds where is contained dedi & conceſſi tale . be 
tenementum * 10th, homage, 2 branches 


and two conſequents thereupon; the firſt branch is, that where dedi is contained in a deed 
{albeit there be no other warranty) to hold of the donor and his heirs (as at the making of this 
act, viz. in 4 Ed. 1. a man might have done) there the feoffor and his heirs had been bound to 
warranty. And this was the common law; for where dedi is accompanied with a perdurable tenure 
of the fraſſor and bis beirs, there dedi imports a perdurable warranty for the feoffor and his heirs, 
to the feoffee and his heirs ; and herewith agrees Glanvill. 2 Inſt. 275. cites Glany. I. 7. cap. 2. 
and Bracton, lib. 5. fol. 388. b. N : 

And in thoſe days regularly the dance did hold of the donor, unleſs there were a ſpecial limitation to 
the contrary. And when the feoffinent was by this word (dedi) to hold of the donor and his 
heirs, then he and his heirs are bound to warranty. 2 Inſt. 275. 

See Warrantia Chartz (B) pl. 4. 


Or without a clauſe that contains warranty, The mean- 
ing of theſe 


words is, that dedi doth import a warranty in law, albeit there be an expreſs warranty in 


the deed ; for if a man makes a feoffment by ded, and in the deed doth warrant the land again} 


F. S. and bis heirs, yet dedi is a general warranty during the life of the feoffor ; and ſo was the 
'  Natute expounded in both paints, Hill. 14 El. in C. B. which Lord Coke ſays he himſelf heard and 


obſerved. Co, Litt. 384. a. — And if a man makes a /caſe for life reſerving a vent, and adds 
an expreſs warranty, here the expreſs warranty does not take away the warranty in law ; for he has 
election to vouch by force of either of them. Co. Litt. 384. a, S. P. 2 Inſt. 275, 


And to be holden of the givers and their heirs, by a certain ſervice, So it is i 
it is agreed that the givers and their heirs ſhall be bounden. to war- à loc poli- 


, tick or in- 
any. | | co/ porate bad 
by deed, wherein dedi was contained, infcoffed anoiber to bold of him and bis ſacceſſers, this had 
created a like warranty, as in th's act is mentioned. 2 Inſt. 276. 


And where is contained dedi & conceſſi, &c: ta be holden of the This 20 
chief lords of the fee, or of other, and not 75 feolfors or their heirs, branch is, 
reſerving no ſervice without homage, or without the aforeſaid clauſe, at Nhete 


0 
= ded; is con- 
their heirs fhall not be bounden to warranty, notwithflanding Þ the tained in 


ferffor during his un life, f by force of his own gifts, ſhall be bound the deed, 
to warrant, | ow : 


lord, and not of the feoffor, there, although there were no other warranty in the deed, the fer ffor 
22 bound to warranty dus ing life. But then dedi binds none to warranty, tut bim that made the gift. 
2 Inſt. 275. 

And it FA to be known that /ince the ſtatute of quia emptcres 18 E. 1. the feoffee in fee-ſimple doth 
hold of the chief lord; and therefore at this bh in that caſe the fer is only bound to warranty 


- 


during his life; but if a man at this day gives lands in tail by the words dem, the donor and his heirs 


any home to warranty; and ſo it is of a leaſe for life, reſerving a rent, though it be without deed. 
2 4anit, 275 N 8 ; 

The conſequent hereupon is, that albeit there be in this caſe of the ad branch, an expreſs war- 
ranty, the feoffee may take advantage of the one or the other, as upon the firit branch has been 
laid, 8 Inſt. 375, =D 


of this act, 
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Y The letter of this act extends only to the feoffor upon a feoffment made, but if dedi dath enurd 
by way of releaſe or confirmation, it imports a warranty during the life of him that makes the deed. 
So it is if a reverflon expectant upon an eſtate for years, life, or in tail, be granted by this word dedi, and 
ettornment had, here dedi doth import a warranty, though the ſtate pafles not by way of feoftment. 


So it is of a rent, of an advow/on, or the like, 2 Inſt. 276. 
If * a man by dedi . or life, by this the leſſee ſhall vouch the leſſor (though the reverſion be prantad 
away and yet the leſſor is not properly feoffator. 2 Inſt. 276. cites Bracton, li. 5. fo, 389. 48 E. 


3. 2. a. 14 H. 6. 25. : N 
+ Albeit in two places before in this act, dedi & conceſſi are coupled together, yet theſe words 


ratione doni proprii do appropriate the warranty to dedi only; and agreeable to this expoſition in 
our books, is the common and conſtant opinion of learned mea at this day. 2 Inſt. 276. 


S. P. Co. Litt. 384. a. (f) 


3. Land was given to a man, his heirs and aſſigns; and the deed 
willed further, and I the aforeſaid M. and my heirs, will warrant all 
the 1 lands and tenements againſt all men in form * 
Per Norton, it is not expreſſed to whom the warranty ſhall go; 
and therefore void. But per Hank. it ſhall have relation to the 
words of the gift before to the feoffee, his heirs and aſſigns; and fo is 
the form in a fine, and ſo it is ruled tempore E. 2. which all the 
juſtices affirmed that the warranty was good by the manner. Br. 
Garranties, pl. 23. cites 14 H. 4. 13. | 

A warranty is a covenant real annexed to lands or tenements, 
whereby a man and his heirs are bound to warrant the fame; and 
either upon voucher, or by judgment in a writ of warrantia chartæ 
to yield other lands and tenements (which in old books is called 
in excambio) to the value of thoſe that ſhall be evicted by a 
former title, or elſe may be uſed by way of rebutter. Co. Lit 

65. a. 
? 5. Warranty in deed, or an expreſs warranty, is created only by this 
word warrantixo. Co. Litt. 384. a. | 
Godd. 152. 6. A. releaſes with warranty for him and his heirs, to B. and his 
N heirs, without ſaying contra omnes gentes. Agreed per Cur. that 
C. B. this is a general warranty, and a warrantia chartæ lies upon it. Noy 


C.by 140. Ballard v. Ballard. | 


= of 
ALLET v. BALLET; but there it is, that upon a releaſe for one and his heirs, to another and his 
heirs with warranty contra omnes gentes, a writ of warrautia chartr lies. 


7. Covenant was brought on the word grant in a feoffment ; 
the defendant demurred. And per Curiam, this is no warranty of 
a freehold, but only in caſe of a leaſe for years; and cited 5 Rep. 
SPENCER's caſe. And judgment for the defendant. 3 Keb. 617. 

pl. 84. Hill. 27 & 28 Car. 2. B. R. Brown v. Heywood. | 


(B. 3) Warranty of Lands or Chattels. Good, and 


what amounts to it. 


I. 1 F the king grants land to me and my heirs, and that if I am 
evifted, or = heirs, by title, that he ſhall make in value of 

other lands. Per Wich and Finch, this is no warranty, but that 
the king ſhall make in value if, &c. which ſounds in covenant, if it 
| a Was 


ov WW eee 0 | Pay = 


” hw \s My 


is 
it 
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was between common perſons, and not in warranty of voucher; and 
therefore no cauſe of aid of the king in lieu of voucher, and yet the 
aid was granted of the king. And ſo it ſeems there to be good 
cauſe to have in value againit the king. Br. Recovery in value, 
pl. 32. cites 39 E. 3. 12. | 1 

2. Warranty of a chattle muſt be at the time oben the thing ts 
fold. Per Windham J. Godb. 31. pl. 40. cites 5 H. 7. 


v. Lopus. Cro. J. 5:0. in caſe of Pope v. Lewin. S. P. Per Holt. Ch. J. 
Mich. 1 W. & M. B. R. Croſs v. Gardiner. 


3. Warranty will not bind a man in a thing which is apparent, 
as to warrant that a horſe hath both eyes where he is apparently 


+ 
+ 29 


Cro. J. 4. 
in caſe of 
Chandelor 
Comb. 143. 


39} 


blind of one. Arg. Lev. 102. in caſe of Ekins v. Treſham. 


4. Where ſeller has the poſſeſſion of goods, the bare affirming 
them to he his makes a warranty. Otherwiſe if out of pojjeſjion, 


1 Salk. 210. Trin. 12 W. 3. B. R. Medina v. Stoughton, 


5. But ſuch afjirmance makes no Warranty of lands in any caſe. 


1 Salk, 210, Medina v. Stoughton. 


(B. 4) Warranty of Lands. Good or not. Com- 
mencing by Diſſeiſm. And why jo called. 


I, I T is called a warranty that commences by diſſeiſin, becauſe re- 


gularly the conveyance, whereunto the warranty is annexed, 


works a diſſeiſin. Co. Litt. 366. b. 


Ld. Raym. 


Rep. 593. 
8 % 


Cro. J. 196, 


Roſwell v. 


Vaughan, 
.P 


2. In affiſe, it was found that a man and his three couſins purchaſed Put fee 


jointly in fees and the ancgſtor aliened the whole with warranty, and 
died; and 2 of the others died; and the fourth recovered the three 
parts, quod mirum | For the warranty was collateral to one of them, 
as it ſeems, if any of them was heir to him; and if all three were 
heirs to ſuch anceſtor, then all three ſhall be barred of their parts, 
and his own part is gone by the alienation. Br. Jointenants, pl. 26. 
cites 13 Afl, 6, 


Paſch. 22 


H. 6. fo. 51. 


in treſpais, 
— all the 
juſtices ſa 
that it — 
father be 
jointenant 
with bis ſony 
and aliens all 


with warranty, as 10 the miety, this alienation is a di if, and the ſon may enter; and ſo it ſeems 
that the firſt warranty is commenced for three parts by diſſeiſin, and therefore no bar to the three 


parts. Br, Jointenants, pL 26. 


3. If guardian for cauſe of nurture aliens the land of the heir 
with warranty, and dies, whoſe heir the demandant is, this is a war- 
ranty which commences by diſſeiſin, and ſhall be avoided by plea. 
Br. Garranties, pl. 78. cites 43 E. 3. 7. 

4. In formedon the tenant pleaded a feoffment of the grandfather 
of the demandant, whoſe heir he is with warranty, judgment, &c. 
The demandant ſaid, that the ſame grandfather gave in tail to his 
father, and entered upon him, and made the feoffment with warranty 
immediately; ſo that the warranty commenced by 14 judgment, 
&c. by which the tenant took other iſſue; and fo ſee that collateral 
warranty, which commences by * diſſeiſin, does not bind. Br. For- 
medan, pl. 16. cites 49 E. 3: 4 


* Warranty 
comment ing 
by tort, 
ſhall not be 
avoided ; 
but war- 
ranty com- 
mencing 6y 
di ſſei in 
ſhall. 5 
Rep. 80. b. 


in Coke's nota on Fitzherbert's caſes, 
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30 Uoucher, 
5. If A. di ciſe B. and enferffs C. with warranty, and C. enfeoffi P. 


with warranty, apon whim a ſtranger entereth, in whoſe poſſeſſion 
B. the diſſeiſee relcaſeth his right, now all former warranties are 
extinct; and albeit D. is impleaded, yet ſhall he not have warrantia 
chartæ, becauſe he 7s in of another eflate by wring. Weſt's Symb. 
. 197. cites F. N. B. 135. (g) 21 H. 6. 41. 22 H. 6. 22. 

6. If a man diſſeiſes bis father, and mates a fraſtinent without 
warranty, and the father dies, the heir cannot enter; and yet the 
heir of the heir may enter; but he who made the feoffment cannot 
enter againſt his own feoffment, though right deſcends by the death 
of his father, who was diſſeiſed; per Priſot. Br. Entre Cong. pl. 
47. cites 39 H. 6. 42. | 


+ It wasre- 7. Warranties commencing by diſſeiſin have 4 qualities; Iſt, 


Solved by That the diffeiſin is done immediately to the heir that is to be bound; 
vice, that and yet + if the father be tenant for life, the remainder to the ſon in 


he was not fee: the father, by covin and confent, makes a leaſe for years, to the 
barred by d that the leſſee ſhall make a feoſfment in fee to whom the father 


the war- 3 3 
ranty : but ſhall releaſe with warranty; and all is executed accordingly. The 


it was not father dies. This warranty ſhall not bind, albeit the diſſeiſin was 


„ not done immediately to the ſon; for the feoffment of the leſ- 
70. b. Paſch. fee is a diſleiſin to the father, who is particeps criminis. Co. 
37 Eliz. Litt. 366. b. 
B. R. Fiz- 
herbert's caſe The ſame caſe came in queſtion again. Jo. 397. pl. 7. Mich. 13 Car. B. R. 
in caſe of FIiTZHEKBERT Ve LEECH; and it was reſolved by the whole court, that the caſe of 5 
Rep. 79. b. was good law; and that the warranty ſhall not bind the remainder in tail, | as the re- 
mainder was in that caſe] becauſe it was quaſhed by diſſeiſin, and covin between the parties. 
Cro. C. 48 3. pl. 7. Fr TZHERBERT v. FiTZHERBERT & al. S. C. ſtates it, that the father was 
tenant for life, remainder to his brother for life, remainder in tail to the fon ; and that they botl: 
made a leaſe for years to the purpoſe mentioned; and that they, at diſtant times, releaſed to the 
leſſee's feoffee with warranty; and held, that they were all as one act grounded upon this fraud, 
and ſhall not bind him in remainder.——— Mo. 469. pl. 674. Mich. 39 & 40 Eliz. Garraway v. 
Braybridge, S. P. and the court inclined accordingly, and miſliked the practice; but the caſe was 
ended by compoſition. 

$7 it is ii one Cro:ber makes a gitt in tail 20 another, ard the uncle di ſeiſes the donee, and infroffi another 
with warranty, the uncle dies, and the warranty deſcends upon the donor, and then the donee dies 
without iſſue, albeit the differfin was done to the donee, and not to the donor, yet the warranty 
Mall not bind. Co. Litt. 366. b. 367. . Rep. 80. cites 31 E. 3. Warranty 28. 


*[ 31 ] 
*S.P.s 8. The 2d is, that the warranty and diſſeiſin are ſimul and ſomets 


2 7 eg both at one and the fame time; and yet if a man commit a diſſei/in, 
PITS of intent to make the feoſpinent in fee with warranty, albeit he make 


ars the feoftment * many years after the difſeiſin, notwithſtanding, be- 


toi Cauſe the warranty was done to that intent and purpaſe, the law ſhall 
was 20 a2djudge upon the whole matter, and by the intent couple the diſ- 
xears after. ſeiſin and warranty together. Co. Lit, 367. a. 

9. The 3d is, that the warranty commences by diſſeiſin, by all 
theſe examples, {if it ſhould bind) it ſhould bind as a collateral war- 
ranty, and therefore commencing by diſeiſin ſhall not bind at all. Co. 
Litt. 367. a. | | 

10. The 4th is put for an example, and the rather for that it is 
moſt uſual and frequent, commences by abatement or intruſion, 
(that is, when the abatement or intruſion is made of intent to 


make a feoſfinent in fee with warranty) this ſhall not bind the 
right 


Uoucher, | 31 


right heir, no more than a warranty that commences by diſſei- 
ſin, becauſe all do commence by wrong. And % it is F the 
tenant dies without heir, and an anceſtor or the lord enters before 
the entry of the lord, and makes a ferffment in fee with warranty, 
and dies, this warranty ſhall not bind the lord, becauſe it com- 
mences by wrong, being in nature of an abatement. Et fic de 
ſimilibus. Co. Litt. 367. a. 

11. The father, the fon, and a Zd perſon, are jointenants in 
e. ther makes a "vp bros in fee of the whole with war- 
ranty, and dies. The fon dies. The 3d perſon ſhall not only 
avoid the feoffment for his own part, but alſo for the part of 
the ſon; and he ſhall take advantage that the warranty com- 
menced by diſſeiſin, though the diſſeiſin was done to another, 
Co. Litt. 367. a. | 


(B. 5) Warranty. Bound by it, No. Heir, &c. 
1. T HE heir ſhall never be bound by any expreſs warranty, but if a man 


where the anceſtor was bound by the ſame warranty; for if TD in 


the anceſtor were not bound, it cannot deſcend upon the heir, which e and 
is the reaſon yielded by Littleton. Co. Litt. 386. a. Fara a 
errs to 

warranty, this is void by the warrant of this maxim, as to the heir, becauſe the anceſtor himſelf 
was not * bound. Co, Litt. 386. a. if a man Cid, his heirs to pay a ſum of money, this is void. 
Co. Litt. 386. a. And of the other fide, if a man bind himſelf to warranty, and bind not his 
beirs, they be not bound; for he muſt ſay, ego & hæredes mei warrantizabimus, c. And Fleta 
ſays, nota quod hzeres non tenetur in Anglia ad debita anteceſſoris reddenda, nifi per anteceſſorem 
ad hoc fuerit obligatus, præterquam debita regis tantum. A fortiori in caſe of warranty, which 
is in the realty. Co. Litt. 386. a. | * 32 ] 


2. But a warranty in law may bind the heir, although it never An if a man 
bound the anceſtor, and may be created by a laſt will and teſtament, dwvife /ards 
Co. Litt. 386. a. | to a man for 


0 life, or in 
tail reſerwins a rent, the deviſee for life, or in tail, hall take advantage of this warranty in law, 


_ ullough they be not naiacd. Co. Litt. 386. a. 


3 The warranty of the predeceſſor ſhall not bind the ſuccgſſr. 2 
Init. 155. 

4. A. the grandfather, B. the father, and C. the grandſon. A. was 
tenant for life, remainder to B. in tail, remainder over. A. and B. 
Joined in a feoffment of the 5th part of the lands to T. M. and his 
heirs, with warranty. B. died, and then A. died; and C. who was 
an infant, and the iſſue in tail, entered, and held this 5th part, with 
the 77 of the lands. The queſtion was, whether his entry was 
lawful; and adjudged that it was not ; for whether this feoftment 
was the feoffment of the one or the other, viz. the ſurrender of the 
tenant for life to him in remainder, and ſo the feoffment of him; 
2 ſince the warranty of B. deſcended on C. the infant, it ſhall bind 

im; and he can never avoid it; unleſs his entry was lawful, (i. e.) 
anleſs he had a right to enter at the time of the warranty deſcended; 
which he had not, becauſe the W 2 was annexed to the _ in 
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te, which continued at the time of the death of the father, and ſhall 
bind the ſaid C. the iſlue. And. 286. pl. 293. 34 Eliz. Minter 
v. Collins. | 


IB. 6) To what Eflate, or on what Conveyance 
a Warranty may be annexed or created. 


Ai Wan I. A Warranty may not only be annexed 1 freehalils, or inheri- 


(foe fay) tances corporeal, which pals by livery, as houſes and lands, 


c rant a . IM . . 8 
u de but alſo to freeholds or inheritances incorporeal which lie in grant, as 
our of lard advowſons; and to rents, commons, eftovers, and the like, which iſſue 


For liſe i out of lands or tenements. And not only to inheritances in eſſe, 


tail or in fes : 4 : 2 3 5 N 
with wr. but alſo to rents, conimons, eſtovers, &c. newly created. Co. Litt. 


ranty ; for 360. A. 
though | 
there can be no title precedent to the rent, yet there may be a title precedent to the land, out of 
which it iſſues before the grant of the rent, which rent may be avonded by the recovery of the 
Iand, in which caſe the grantee may help himſelf by a warrantia chartaz upon the eſpecial matter. 
Co. Litt. 366. a. | . 

So a warranty in law may extend to a rent, S c. nawuly created: and therefore if a rent newly 


created be granted in ech for an acre of land; this exchange is good; and every exchange im- 


plies a warranty in law. And ſo a rent newly created may be granted for owelty of partition. Co. 
Litt. 366. a. 


2. A warranty extends not to any leaſe, though it be for many 
thouſand years, or to eſtates of tenant by ſtatute ſtaple, or merchant, 
or elegit, or any other chattel, but only to freehold or inheritances. 
Co. Litt. 389. a. 


E 1 23 ] 3. It was faid, that a warranty may be annexed % a fine with 


CORD and and render. Carth. 141. and cites it as reſolved. * Cro. E. 
Eliz. 2 5 17. Co. Ent. 579. A. - 

B. Anon. | > 

Treat. of 4. A warranty cannot be annexed to a copyheld eftate ; for it is 


| Ten. 178. only an eftate at will, to which no warranty can be annexed of 


— common right, nor is any eſtate leſs than a freehold capable of it. 
(B. a) pl. 2. And a ſurrenderee of a copyhold comes in en le poft by the lord, and 


not en le per by the party. Treat of Ten. 163. 


(B. 7) The Operation and Este of a Warranty. 


I. ENA MT in tail of rent purchaſed the land in fee, and made 

feoffment of the land with warranty, and this was pleaded in 
avowry againſt the iſſue in tail, who avowed for the rent in tail, 
and that aſſets is deſcended. And per Kingſm. if the land was 
charged at the time of the feoffment with warranty, the feoffee ſhall 
hold it charged, and the warranty ſhall not diſcharge it ; for he war- 
rants the land as it is at the time, &c. and if it was diſcharged at the 
time, though it was not diſcharged in right, as by unity of poſſeſſion 
of the tenant in tail of the rent, or by releaſe, & . though the right 


remains, yet he may vouch of the land diſcharged, and he who war- 
| 8 : trans, 


Uoucher, 


rants, or his heirs ſhall diſcharge it. Br, Garranties, pl. 40. cites 
21 H. 7. 9. 10. | 

2. For if a man makes froffjnent with warranty of the land charged 
with rent ſervice, the feoffee ſha'l hold it charged, and the feoffor 
ſhall not diſcharge it by the warranty; and contra where it was diſ- 
charged at the time of the feofftment ; quod nota diverſitatem inde, 

Br. ee pl. 40. cites 21 H. 7. 9. 10. 

3. A warranty ſhall never enlarge an e/tate, but may ſirengthen s. p. per 
the ſame. Per Williams J. Bulit. 163. Trin. 9 Jac. in cafe of Flemiag 
Heywood and Smith, | | Ch. J. Ibid. 

4. Nor ſhall it be of force but fo long as the eſtate to which it is 
annexed has continuance. Per Fleming Ch. J. Bulf. 166. in caſe 
of Heywood and Smith, cites Litt. ſ. 749. 

5. No warranty extinguiſhes a right, but only b:nds or bars it as * 11 Mod. 


Vong as the warranty continues in force; for if the warranty be re- 99» 21. pl. 


leaſed, the ancient right * revives. 2 Salk, 686. Paſch. 4 Annæ, 2 B. R. 
B. R. Smith v. Tyndall. 5. C. & S. P. 


(B. 8) Warranty. In what Caſes it ſhall not at- 
| fach. © 


I. I F tenant in tail doth diſcontinue, and the diſcontinue is diſſeiſed, 
and tenant in tail dee e with warranty to the diſſeiſor, the 
diſſeiſee entereth in the life of tenant in tail, who afterwards dieth, 
the warranty works nothing; ſor the warranty deſcending after- 
wards, cannot attach upon the poſſeſſion which was at the time of 
the warranty made, which was by the concluſion; which by the 
death of tenant in tail, is determined and removed by an eign title, 
viz. the entail. Arg. 2 Le. 58. pl. 82. Mich. 30 Eliz. C. B. in cafe 
of Ards v. Smith. | 
2, Tenant in tail of lands grants a rent charge in fee, and an an- 
ceſtor collateral releaſeth to the grantee with warranty and dieth, the 
tenant in tail dieth; now the iſſue is bound; but if tenant in tail 
dieth before him, who maketh the releaſe, now the rent is determined 
by the death of tenant in tail, and then the warranty cannot attach 


upon it. Arg. 2 Le. 58. pl. 82. in caſ2 of Ards v. Smith. 


3. A. tenant for life, remainder to B. in tail; A. leaſeth for years, 
a recovery is had againſt B. living A. the recoverors enter and ouſt 
the leflee for years, the ſon and heir of B. rel-aſeth with warranty [ 34 ] 


to him to whom the recoverors have aſſured the lands; the leſſee 


enters, B. dieth, the 3 dieth, &c, It was holden that the en- 
try of the leſſee, before that the warranty had attached upon the 
poſſeſſion which paſſed, had avoided the warranty. Arg. 2 Le. 56, 
577 58. pl. 82. Ards v. Smich.— als, Lincoln College caſe, 


43S (8. 9) 27 


* a Ras, en ad. 


8. P. Br. 


Uoucher. 


(B. 9) To what Tiths a Warranty ſhall not ex- 
tend. 


I, N O warranty doth extend unto meer and naxed titles, as by 

force of a condition with clauſe of re-entry, exchange, mort- 
main, conſent to the rauher, and the like, becauſe that for theſe 19 
action doth liz; and if no action can be brought, there can be neither 
voucher, writ of warrantia chartz, nor rebutter, and they con- 
tinue in ſuch plight and eſſence, as they were by their original crea- 
tion, aud by no att can be diſplaced or diveited out of their original 
Hence, and therefore cannot be bound by any warranty, Co. Litt. 


389. a. 


(C) Warranty. To what Eſate it ſhall extend. 
It ſhall ut extend more largely than the Eſtate. 


8. P. e. [ I. A Warranty ſhall not enlarge an eſtate. 44 Aſſ. 35. per 


Litt. 38 5. 
b. (Spas it Thorpe. ] 
Jleifor by deed releaſes to his leſſee for life, and warrant the land to the leſſee and his heirs ; yet this 


does not enlarge his eſtate. 


S. P. Br. [ 2. If leſſee for life be, the remainder in tail, the remainder to the 
* rights heirs of leſſee, and leſſee grants over his eftate to another and 
it as admit- his heirs, and after releaſes to him in fee with warranty and dies, 
ted. 44E. and this deſcends upon him in remainder in tail; yet this ſhall 
* not bind him; for the warranty does not extend but to the eſtate 
which the releſſee had at the time of the releaſe made. 44 Aſſ. 28. 
adjudged. ] | 
| 3. If a releaſe be with warranty to one, who has an eflate in fee, 
—— the warranty ſhall extend to the fee. 44 Aſſ. 28. 35.] 
E, 3.35 [ 4. If there be leſſee for lie, the remainder in fee to another, and 
ber Belk. an ance/tor _ him in remainder releaſes to the leſſee in fee with war- 
ranty, and dies, and this deſcends upon him in remainder, this war- 
ranty ſhall not bind him; for it cannot enlarge the eſtate of the leſ- 
ſee to which is was made, and therefore is determined by his death, 
44 Aft. 35. by Thorpe. 

[ 5. If my anceftor leaſes for years, or for life, and after I releaſe 
to the leſſee with warranty in fee, and then my anceſtor dies, by which 
the reverſion deſcends to me, and then the lee dies, my war- 
ny ** not bar me, becauſe the eſtate is determined. 17 E. 3. 

7. b. 


6. If a man gives in tail is baron and feme with warranty, and 


they leaſe for life, ſaving the reverſion to them and to the heirs of the 

[ 35 ] feme, and the tenant for life is impleaded by one who is heir to the war- 
? ranty, and makes default after default, and the baron and ſeme are re- 

cerved by this reverſion in fee, they may rebut by the warranty o 
tall; but if they vouch to deraign the warranty, the vouchee does 
| ( ; not 


bhnd fa 6.o <0 aww . 
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not warrant but only the eſtate tail. Note the diverſity, Br. 
Voucher, pl. 31. cites 45 E. 3. 18, 

7. A warranty being a covenant real executory may extend to 
an eſtate in futuro, having an e{tate whereupon it may work in the 
beginning. Co. Litt. 378. a. : 


"35 


A: if a man 
lets land for 
life por 


condition to 


have fer, and warrants the land in forma greedi da, and afterwards the li Oe performs the conditian, where= 


by the leſſee has fee, the warranty [bail extend and iucre 1 according to the Mate. Co. 


Litt. 378. a. 


So it is Lr h.d died beſ9: - the per fer munce of the condition, the warramy ſhall riſe and in- 


creaſe according to the g ſtate, and yet the leffor himfelt was never bound te the warranty, but it 


has relation from the firſt liv;ry. Co. Litt. 373. a. 


8. But if a man grants a ſeigniory for years, upon condition to 
have fee with a warranty in forma predicta, and after the condition 
is performed, this thall not extend to the fee, becauſe the frit e/fate 
was but for years, Which was not capable of a warranty, Co. Litt. 


378. a. b. 


go to the fee increaſed. Arg. Mo. 48 7. pl. 684. in caſe of Loxd v. WILEIXSOx, Cites 32 E. 3. 


Fitzh. Garranty, pl. 30. and 31 E. 1. Fitzu. Voucher, pl. 285. 


9. And ſo it is, if a man makes a leaſe for years, the remainder in 
fee, and warrants the land in forma prdicta, he in the remainder 
cannot take benefit of the warranty, becauſe he ig not party to the 
deed; and immediately he cannot take, if he were party to the 
deed, becauſe he is named after the habendum, and the eſtate 

for years is not capable of a warranty. Co. Litt. 378. b. 

10. And / it is, if the land be given ts A. end B. ſo long as they 
Jointly together live, remainder to the righi heirs of him that dieih, 
and warrants the land in forma prædicta, A. dies, his heir ſhall have 
the warranty, and yet the remainder veſted not during the life of 
A. for the death of A. muſt precede the remainder, and yet the heir 
of A. has the land by deſcent. Co. Litt. 378. b. | 

11. If tenant in fee ſimple, that hath a warranty for life, either by 
an expreſs warranty, or by dedi, be impleaded, and vouch, he fhall 
recover a fee-ſimple in value, albeit his warranty were but for term 
of life, becauſe the warranty extended in that cauſe te the whole tate 
of the feaffee in fee-ſimple. Co. Litt. 387. a. 

12. If a * life be made to the father, the remainger to his 
next heir, the father is diſſeiſed, and releaſes with warranty, and dies, 
this ſhall bar the heir, although the. warranty doth fall, and the re- 
mainder comes in eſſe at one time. Co. Litt. 388. b. (W) 

13. If there be father and fon and the fon hath rent-ſervice, ſuit 
to a mill, rent-charge, rent-ſeck, common of paſture, or other 
profit apprender out of the land of the father, and the father makes 
a 2 in fee with warranty, and dies, this ſnall not bar the fon 
of the rent, common, or other profit apprender, quamvis clauſula 
ſpecialis warrantie vel acquietanciæ in chartis tenentium inſeratur, 
quia in tali caſu tranſit terra cum onere ; and he that is in ſeifin or 
poſſeſſion need not to make any entry or claim: and albeit the fon, 
after the feoffment with warranty, and before the death of the fa- 
ther, had been diſſeiſed, and fo being out of poſſeſſion the warranty de- 

ſcended upon him, yet the warranty 6 or not bind him, becauſe at the 
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1-»d the time of the warranty made, the ſon was in poſſeſſion. Co. Lite, 
feaffte and 388. b. | : 


bis beirs, 


regularly the warranty doth extend to all things iſſuing out of the land, that is to ſay, to warrant the 


land in fuch plight and manner as it was at in the hands of the feoffor, at the time of the “ feoffment 
with warranty, and the f-o#-e bull vouch as of lands diſcharged of the rent, &c. at the time of the fe- 
offment made. Co. Litt. 388. b. (y) | | 


14. So if my collateral anceflor releaſes to my tenant for life, this 
ſhall not bind my reverſion or remainder, becauſe the reverſion or 
remainder continued in me. Co. Litt. 388. b. (y) 

The re- 15. A. tenant in tail, remainder to B. A. made a leaſe to 3 for 
their lives, according to the ſtatute of 32 II. 8. with warranty, and 

nota that : oe G : g 

the letfor died without iſſue, B. being his brother and heir. This warranty 

did as cu. ſhall not bind B. in remainder; for he cannot have the rent reſer- 

rape it for ved, and then the eſtate is determined, and the warranty with the 

him and his 7 : : | d 

heirs, l Eſtate, and ſhall not bar him in remainder. And judgment for 


pro reddics the plaintiff. Cro. E. 602. pl. 13. Hill. 40 Eliz. C. B. Keen v. 


prædicto he 
Warrants it Cop L. 


againſt him and his heirs. And for this reaſon alſo it was held, that it was a warranty for his life, 
and was determined by his death. Ibid. ; 


16. A warranty always foll9ws the eflate unto which it is annexed, 
and if the eftate unto which the warranty is annexed be determined, 
the warranty alſo ſhall be gone and be determined, as appears by Lit- 


tleton in his chapter of warranty, fo. 168. Sect. 738, 739. and there- 


fore if a leaſe for life be made to one, with warranty to him and his 
heirs, if he be vouched by reaſon of this warrantry, he ſhall only re- 
cover according to his eſtate fir life; for where the eſtate is deter- 
mined to which the warranty is annexed, if this eſtate. be deter- 
mined, the warranty is gone; and at an end; per Croke J. 2 Bulſt. 
163. Trin. 9 Jac. Heywood v. Smith. | 
17. When one makes a giſt in tail with warranty ſince the ſtatute, 
this warranty, into whatſoever hands it comes, cannot extend to bar 
the reverſion in fee; for the eſtate to which the warranty extends, 
is determined by death of the tenant in tail without iffue, and feoft- 
ment or other act done by the donee ſubſequent, ſhall not extend 
the warranty further than the eſtate to which the warranty at the 
time of the creation of it was annexed. 10 Rep. 96. b. Mich. 10 
Jac. B. R. in Seymour's caſe, 


(C. 2) Warranty. Extent thereof, as ta the Heirs. 
| Gavelkind, Se. 


Br. Garran- 1. A SSISE by 2 brothers, The tenant e a feoffment of 


des, pl. 12. 


e. their father with warranty, againſt both; and the eldeſt was 


compelled to anſwer to the deed; and the dſſiſe was awarded againſt the 
youngeſt, becauſe it was pleaded againſt both, and the youngeſt is 

not heir to the warranty, for it was of land in gavellind. And ſo ſee, 

that the feof/ment with warranty of the anceſtor of the plaintiff is 4 

bar ts him wha is heir ta the warranty; but the warranty is no bar P 

the 


a Mos da 


AD % 


Ss 


made the warranty, by the common law. Litt. ſ. 718. 


Uoucher, 336 


the youngeſt, and a feoffment alone is no bar in aſſiſe. Br. Aſſiſe, 


pl. 22. cites 44 E. 3. 16. i 5 ; 
2. Every warranty deſcends upon him that is the heir to him that Co. Litt. 
376. a. ſays 
this is a 
maxim of the common law. Hob. 31. pl. 13. 0 in caſe of CouxbEx v. CLARK, 
ſays, note that warranties and eftoppels do always deſcend upon the right heirs general, as being 
to ſimple heirs. 38 E. 3-22. If there be a warrantor, who hath lands in gave/kind, the eldeſt ſon 
ſhall be vouched alone; but the tenant may alfo vouch the others for their poſſeſſion; and cites 
32 E. [3] F. Voucher 94. That the heir general ſhall take ſuch advantage of ſuch warranty, and no 


other, except he comes in as vouched for poſſeſſion with the true lieir. A warranty of land in 


borough engliſh, or gavelkind, binds only the heir at common law ; per Dyer. D. 343. b. pl. 

e Ez. {on real * deſcends only on the heir at common law ; but lien perſonal bia 
all, as heirs in gavelkind, &c. as if a man oblige himſelf and his heirs in an obligation, &c. Per Coke 
Cro. J. 278. pl. 6. Hill, 6 Jac. B. R. in caſe of Game v. Symms. A* [ 2 7 ] 


(C. 3) Upon what Conveyance a Warranty may be ee (r) 


created. 


1. J F a leſſee for years, or tenant by elegit, &c. or a diſſciſor inconti- 
| nent, make a feoffment in fee with warranty, if the feoffee be 
impleaded, he ſhall vouch the feoffor, and after him his heir alſo ; 
becauſe this is a covenant real, which binds him and his heirs to re- 
compence in value, if they have aſſets by deſcent to recompence ; 
for there is a feoftment de facto, and a feoffment de jure; and a 
feoffment de facto, made by them that have ſuch pn or poſſeſ- 
ſion, as is aforefaid, is good between the parties, and againſt all men, 
but only againſt him that hath a right. Co. Litt. 367. a. 

2. then every conveyance of lands, tenements, or hereditaments, 
as upon fine, fooffments, gifts, &c. releaſes and confirmations made 
ta the tenant of the land, a warranty may be made; albeit he that 
makes the releaſe or confirmation hath no right to the land, &c. 
But ſome do hold, that by releaſe or confirmation, where there is no 


_ eſtate created, or tranſmutation of poſſeſſion, a warranty cannot be 


made to the aſſignee. Co. Litt. 371. a. b. : 

3. An expreſs warranty cannot be created without deed, and a 
will in writing is no deed; and therefore an expreſs warranty can- 
not be created by wil, Co. Litt. 386. a. | 


(C. 4) Warranty ſuſpended. In what Caſes. 8e. (0 


17 4 F the baron has cauſe 7 action to the land of which his feme is S. P. Br. 
bound to warranty, and the baron brings action, he ſhall be Es 
barred, and rebutted by the warranty of his feme, if ſhe be alive at 13 if 16! 
the time, &c. Br. Voucher, pl. 131, cites 11 Aſſ. 10. and 13 E. 3. 
2. Aud the common opinion was, that if feme ſole be bound to war- ana lg 
rant land to me, and he who has cauſe of action of it takes her to feme, quære. 
and he impleads me, he ſhall be barred during the coverture. Br. 


Voucher, pl, 131. cites 11 Aſſ. 10. 
| 3. If 
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3. If ance/tor collateral mates froſſinent in fee with warranty, and 
after the feoffee leaſes to the anceſtor collateral again for life, or in tail, 
or if he leaſes or gives the ſame land for life or in tail, the remainder 
over, &c. there the warranty is ſuſpended for the time; but after the 
leaſe or tail extinct, he in reverſion or remainder may barr the heir 
in tail by this warranty. And therefore fee there, that if the heir 
impleads the uncle, or anceſtor collateral in his life, the warranty 
ſhall not ſerve. Br. Garranties, pl. gr. cites Litt. tit. Garr. 


4. M. ſeiſed in fee, married A. and they by indenture covenanted 


to levy a fine to the uſe of them 2 for their lives, remainder to A. and 
his heirs, with warranty. A fine was levied accordingly. After- 
wards A. deviſed the premiſſes to the leflor of the plaintiff, and died, 
and then M. died. It was objected, that the warranty was deſtroyed 
in its creation; and that the heir ſhall not be bound by it, but where 


the anceſtor was. But it was reſolved, that the warranty made a 


Er. Vouch- 
er, pl. 32. 
cites S. C. 
—3 Rep. 
51. b. Mich. 
6 lac. S. C. 
cited in 
Sy us s 
Cas, that 
the haron 
and feme 
were te- 


good title to the leſſor of the plaintiff, and it was but ſuſpended 
uring the life of M. that if one makes a feoitment in fee, with war- 
ranty to another and his heirs, and the feoftce re- infeoffs the feoftor 
for life, the warranty here is only ſuſpended ; and when the feoffor 
dies the warranty will remain, and his heir will be bound; that ½ 
in the principal caſe, MH. had taken back an tate for kfe, by way of 
remainder, frem the conuſee, the warranty could be only ſuſpended, 
and the heirs of M. ſhould warrant theſe lands to the heirs of A. 
MS. Rep. Mich 5 Annæ, B. R. Smith v. Tindall. 

5. So ifa man levies a fine, with warranty to another and his heirs, 
and the conuſee renders back to the conufor for his life, the warranty 


is ſuſpended during the life of the conuſor; but when he dies, it 


ſhall deſcend upon and bind his heir ; for where the warranty is 

more extenſive than the eftate taken back, the warranty is only ſuſ- 

go MS, Rep. Mich. 5 Annæ, B. R. in caſe of Smith v. 
indall, 


(C. 5.) Warranty divided. ; 


I. N OTE, where tus parceners are, and the one aliens her part, 

and the other is umpleaded, there, becauſe ſhe cannot have 
aid of her coparcener, ſhe may vouch alone, and ſhall have the war- 
ranty alone; per Finch. and Knivet. Quod non negatur in forme- 
don. And fo note the warranty ſevered, and ſhe ſhall have it alone 
for her moicty. Br. Garranties, pl. 27. cites 38 E. 3. 20. 

2. Præcipe quod reddat, The tenant in ſpecial tail had iſſue a 
daughter, and diſcontinued with warranty, The feme died. He took 
another feme, and had iſſue another daughter and died. The eldeſt 
daughter took baron, and ſhe and her baron brought formedon ; and 
the tenant viuched the | eldeſt] daughter, wife of the demandant, and 
the other daughter by a ſtrange name. The feme demandant appear- 
d and the other made default at the ſequatur ; whereupon the tenant 
rebutted againſt the demandant by the warranty, and aſſets deſcend- 
d for a moiety; and for the other moiety the demandant had ſeiſin 


of 


| Aoucher. 38 
of the land. Quod nota; for he cannot rebut for the whole, becauſe nants in 
the warranty did not deſcend upon the feme of the demandant only, 3 


And ſo ſee a warranty ſevered. Br. Garranties, pl. 14. cites 45 E. and the 
a heirs of 


23. 
3-23 5 their bodies. 
The caſe of Syms was a formedon in remainder, and counted of a gift by W. to S. bis ſon in ſpe- 


_ cial tail, the remainder to J. his ſon in ſpecial tail, the remainder to A. his daughter, and her heirs; 


and that S. and J. were dead without itſue. The tenant pleaded a fine levied by S. with warran- 
ty, and then |. died without iſſue, and afterwards 8. died without iflue ; and that the warranty 
thereupon deſcended upon the ſaid A. and after her death it deicended upon the demandant. The 
demandant replied, that the warranty deſcended upon the faid A. and alſo upon B. another co-heir 
of the ſaid S. and ſhewed how, and that the warranty deſcended upon the demandant as to a moi- 
ety only. But notwithttanding the cate of 45 E. 3. 23. above, it was reſolved by Coke Ch. J. and 
the whole Court, that A. and her heir (the demandant) is barred for the whole ; for the warranty is 


intire, and extends to all the land, and bars every one upou whom it deſcends, of all the right ia 


the land, whether the right be joint or ſeveral; and if one only has right, and the other nothing, 
he that has right will be barred of all; for to this purpofe tbe whele 22.arranty deſcends upmn every of 
them, And tiiey ſaid (Ibid. 52. a.) that the 45 E. 3. 23. a. b. did not warrant any ſuch opinion as 
was inferred from thence ; for that the principal caſe in the book at large is, that in præcipe quod 
reddat the tenant vouched two as heirs, and ſaid that one was within age, and prayed that the parol 
might demur. The demandant replied that he was of full age, and prayed he might be viewed by 
the Court; whereupon procefs was to the ſequatur, &c. when he came not, nor was any writ re- 
turned; and the demandant prayed judgment for a moiety for the default of one, and a ſummons 
ad warr' agaiaſt * the other. But to this it was ſaid, that ſummons ad warrantizandum he cannot 
have, becauſe he who is vouched is demandant. Whereupon the tenant ſaid, that the anceſtor of 
thoſe who are vouched, did by deed here produced infeoff one R. with warranty, que eſtate he 
has, judgment if againſt the deed, &c. And further that he had affets by deſcent ; to which the 
demandant ſaid, that he had nothing by defcent. And the Court gave judgment for a moiety for de- 
fault of one of the vouchees, which the tenant had loſt by his voucher, for which moiety he can 
plead nothing: and for the other moiety, though he had vouched the demandant by a ſtrange name, 
and fo in a manner pleaded in chief, yet inaſmuch as the demaidant had told him of this vouch- 
er as to him, becauſe he is demandant himſelf, he may plead the warranty and aſſets in bar for the 
other moiety; and that upon this plea no judgment is given in the book, and therefore the Court 
paid no regard to the collection or inference of the Ld, Brooke, the hook being adjudged upon 
another point, viz. upon default of one of the vouchees. Cro. J. 217. pl. 6. Hill. 6 Jac. B. R. 
S. C. adjudged accordingly, by the name of Game and Symms. Mod. 182. Paſch. 26 Car. 
2. in C. B. in the caſe of FowLr v. Pour, Vaughan Ch. J. ſaid he queſtioned the reſolution in 
Sv uus's cate; and ſaid that the caſe cited in Symins's caſe, out of 45 E. 3. 23. 15 expreſsly againſt 
the reſolution of that caſe, and that it is ſaid in the reports, that no judgment was given in that 
caſe : which he ſaid is falſz ; and alſo that the cafe is not well abridged by Brooke; which he ſaid, 
is alſo falſe. And aſked, if in a caſe of voucher a man loſes his warranty, that does not vouch all 
that are hound, why ſhould not one that is rebutted have the like advantage? He fail, that there 
is a reſolution quoted in Symms's cafe ſ pag. 51. b.] out of 5 E. 2. Fitzh, tit. Garranty, 78. upon 
which the judgment is ſuid to be founded, being as is there faid a caſe in point, but he conceived it 
was not; for Harvey, that gave the rule 1aid, there the tenant may bar you all; and conſequently 
may bar one only. In the caſe there were ſeveral co-heirs, and if all were demandaats, all might 
have been barred ; and if one be demandant, there is no queſtion but ſhe may be rebutted for her 
part. But Symms's caſe is quite otherwite; for the one perſon is co-heir to the warranty, who 
15 not heir to any part of the land; in 6 E. 3. 50. there is a caſe refolved upon the ground and reaſon 
of the 45 E. 3. And he ſaid, that for theſe reaſons he could not rely on Symms's<aſe. Freem. 


Rep. 159. pl. 175. S. C. and S. P. accordingly, by Vaughan Ch. J. * [ 39 ] 


3. If father id ſon make a joint purchaſe in fee, and the father aliens 
the whole with Warranty, and dies, the fon ſhall avoid it for a moie- 
ty: but if the purchaſe were to the father and ſon, and the heirs of the 
& and the father makes a feoffmment in fee with warranty, if the ſon 
entereth in the life of the father, and the feoffee re-enters, and the fa- 
ther dies, the ſon ſhall have an aſſiſe of the whole; and ſo is the book 
of 22 H. 6. to be underſtood. But if the ſon had not entered in ibe 
4 4 the father, then for the * father's moiety it had been a bar to * — 
the ſon, for that therein he had an eſtate for life; and therefore the —— as 5 
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ſeiſin for the ſon's moiety; and fo a warranty defeated in part, and 
ſtand good in part. But if the purchaſe had been to the father and 
fon, and to the heirs of the father, then the entry of the ſon in the 
life of the father, as to avoidance of the warranty, had not availed 
- ph becauſe his father lawfully conveyed away his moiety, Co. 

itt. 367. b. 

4. If : man of full age and an infant make a feoffment in fee, with 
warranty, this warranty is not void in part, and good in part, but 
it is good for the whole againſt the man of full age, and void againſt 
the infant; for albeit the feoftment of an infant paſſing by livery 
of ſeiſin be voidable, yet his warranty, which takes effect only by 
deed, is merely void. Co. Litt. 367. b. | 

5. If a man ſeiſed of a rent by a defeaſible title, releaſes to the ter- 
tenant all his right, and warrants the land to him and his heirs, if 
he be impleaded for the rent, he ſhall vouch and recover in value 
for the rent; and if after he be impleaded for the land, he ſhall 
vouch and recover in value again for the land, in reſpect of the ſeve- 
ral eſtates recovered : but for one and the ſame eſtate he ſhall never 
recover but once in value; and though the land recovered in value 
be evicted, yet ſhall he never take benefit of the warranty after. Co. 
Litt. 393. a. | 

6. And as warranties may be defeated in the whole, ſo they may 
be defeated as to part of the benefit that may be taken of the ſame; 
as he that hath a warranty may make a defeaſance not to take any 
benefit by way of voucher, or that he ſhall take no advantage by way 
ef warrantia chartæ, or by way of rebutter. Co. Litt. 393. a. 


(C. 6.) Warranty Defeated, Avoided, or Determined 
by what Act. 


I, A Warranty executed is determined for ever, though the record, 
in which it was executed, is reverſed after by judgment in writ 
ef deceit and there by the firſt execution the warranty is gone for 
ever; per Scot, quod non negatur. Br. Counterple de Voucher, 
pl. 52. citesÞ4 E. 3. 36. and Fitzh. Scire facias 40. 75 

2. If fine is levied to baron and feme, and to V. P. their ſon, and 10 
the heirs of 1. P. and after the baron and feme levy a fine wis war- 
ranty to a ſiranger, and I. P. enters, and the baron and fene die, now 
warranty and fine is void; for, for the one moiety is 7 was a diſ- 
feiſin, by which the entry of W. was lawful, and ta be ather moiety, 
becauſe it was an alienation to his diſinheritance, his entry was lawful, 
and fo the whole warranty avoided; * gg moiety, it ſeems 
to be warranty which commenced by diſſeiſin, and of the other 
* warranty collateral, Br. Garramties, pl. 35. cites 24 E. 
3. 38. | 7. 

3. Warranty ſhall not be avoided but by entry, or by action before 
that the warranty deſcends; for if he may enter, and will not, he 
{hall not recover betore that the warranty deſcends ; then, when it 
is deſcendec he {hall be barred, And fo note that in formedon, 

7 C43 


* 


Ire 


T7. 


cui 
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cui in vita, and ſuch actions, where a man cannot enter, there if the chin, which 
warranty be deſcended and pleaded, this is bar for ever. Br. Gar- counter- 


ranties, pl. 96. cites the printed Abridgment of Aſſiſes, fol. 38. 3 


durſt wht enter for doubt of death, which ſhall be ſo p/-aded exproily, Br. Garranties, pl. $6. cites 
11 H. 6. 51. Per Bab. 


4. If tenant in tail has iſſue two daughters, and infcaſßs the one Br. Reco- 
with warranty, and dies, the warranty between her and her father is {7% 4 0 
determined; and yet by cauſe ſhewn that the reverſian is deſcended 
to the other daughter, there in formedon brought in name of both, 
the feoffee by this cauſe ſhewn ſhall vouch herſelf and her ſiſter, 
and otherwiſe not. Br. Garranties, pl. 21. cites 11 H. 4. 20. 

T. brought warrantia chartæ againſt H. and counted that Br. Reco- 
ene R. brought aſſiſe againſi him of 100 acres of land, pending which 2 
aſſiſe, the plaintiff came to him, and ſbetbed that he was in of his feoff- Br. Vouch- 
ment with warranty, and requeſted him to adminiſter to him a plea in er, pl. 71. 
bar of the aſſiſe, which he refuſed to do, &c. Port. ſaid, before that =? == 
the defendant any thing had in this land, A. ah l in fee till diſ- Gornties, 
ſeiſed by C. who infeaffed the defendant, who infeoffed the plaintiff, upon Pl. 3a. cites 
whom the ſaid A. entered; judgment fi actio. Per Markham, he ** H 6. 45. 
ſhall not diſable his own eſtate ; for if a man, who has granted rent- 
charge, 1055 that he was in by diſſeiſin made to K. at the time of the 
gift, which K. after 3 to his poſſeſſion, this ſhall not defeat the 

e 


grant; and yet the releaſe countervails entry and feoffment. And 


per Newton, Paſton, and Aſcue J. by the entry of the diſſeiſee all 


meſne eftates are defeated, but in caſe of releaſe the eſtate continues; ſo 


a great difference, And after the defendant changed his plea, and 
faid that A. oa 44 in fee, and inferffed B. C. and D. after whoſe 
death E. claimed as heir of A. and, thinking that A. had died ſeiſeds 


entered upon the ſaid B. C and D. and thereof infeoffed the defendant, 


who infeoffed the plaintiff 2 with warranty, upon whom F. entered, 
and D. died, and B. and C. releaſed to the poſſeſſion of the ſaid F. all 
their right; judgment f1 actio; and becauſe he did not ſhrew whe- 
ther the feoffment and releaſe was before the aſſiſe brought, or not, 
therefore no piea; quod tota Curia conceſſit; by which Portingt. 
alleged it to be before the aſſiſe brought; and after Arderne pleaded [ 41 ] 
the firſt bar by entry made by C. after the diſſeiſin and the warranty 
made, And per Cur. the entry ought to be alleged before the afſiſe 
brought, or before any requeſt made to adminiſter the bar; for per 
Newton, entry before requelt in afliſe avoids the warranty. And 
fo of entry before voucher in præcipe quod reddat, notwithſtanding 
that it be pending the præcipe; for the party is not intitled to his 
warranty, but by the voucher in the one caſe, and by the requeſt 
in the other; but entry lawful before is a determination of the war- 
ranty: by which Arderne waived the plea aforeſaid, and ſaid that 
A. was ſeiſed till diſſciſed by R. who inferffed H. who inſend the 
plaintiff with warranty, and A. re-entered upon the plaintiff, before 


which entry the plaintiff made no requeſt. And per Newton, if a 


man be in of my feoffment, and is impleaded, and after inferffs a firan- 
ger, and retakes an e/tate, there this 1s a good avoidance of the war- 


ranty, and he cannot bind me; for he is in of anther eftate, and yet 
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poſſeſſion continues as to the * writ, Br. Warrantia Cartæ, pl. rr, 
_ cites 21 H. 6. 41. and 22 H. 6. 22. 
Br. Von- 6. Entry lawful, or recovery before voucher or reque/?, is a clear 
N determination of the warranty; per Paſton J. Quod nota. Br. 
Warrantia Carte, pl. 11. cites 21 H. 6. 41. and 22 H. 6. 22. 
A diſſeiſor 7. Where diiſſeiſor 8 B. with warranty, and the firſt diſ- 
* ſeiſee releaſes all his right to the ſeoſſce, and aſſiſe is brought againſt 


ment in fee . / 4 : . 
and 32 bim, there the warranty ſhall remain, notwithſtanding the releaſe. 


22 makes Br, Voucher, pl. 71. cites 21 H. 6.41. and 22H. 6. 22. 

eou ment 

ever with warranty, upon <whom a firenger enters as diſſeiſor, the 1% diſſciſec releaſes to the 2d diſſeiſor, the 
ad feoffee re-enters, the firſt diſſeiſee brinss aſſiſe, and the 2d fraſtee brings warrantia chart againft his 
Feeffor, and he pleacs this matter, and the releaſe of the firſt diſſeiſee, this is not good; for the p- 
an continued. Contrary if the firft diſſeiſee had re-entered or recovered, and infeoffed him, And 
ſo note a difference between r-/caſs mide by him, who may [awfully enter upon one who is in by tort, 
and where ſuch a man enter; or recotert, and takes execution, In the one caſe the warranty remains, and 


in the other not. Br. Warrant ia Carte, pl. 11. cites 21 H. 6. 41. & 22 Hf. 6. 22. 


II di ar 8. $2 where ſuch releaſe is made to a ſecond diſſeiſor by the firſt diſ- 
— by feiſor. Contra of entry or recovery. Br. Voucher, pl. 71. cites 
ei N 
21 Hl. 6. 41. and 22 H. 6. 22. 
warranty, and the fte it diſcid by aroller diſſeiſu, and the firſt releaſes to the 2d diſſe: ſor, by this the 
warranty of the feotfee is determined; per Paſton. And concord. Littleton in his chapter of 
releaſe, as to the meſne titles. Contra Newton ; and that warranty is not determined with- 
out an entry in fact. Brooke ſays, and ſo it ſeems clear, that lawful entry by recovery, or other- 
wiſe, determines meſne acts. Br. Counterplea de Voucher, pl. 2. cites 21 H. 6. 41. 


9. Where difſeifor mates feoffment with warranty, and the 4½ 
5 enters, the warranty ts loft; for his entry determines meſne 
acts. Br. Counterple de Voucher, pl. 2. cites 21 H. 6. 41. 

10. Warranty cannot ſtand in part, and be defeated in part ; per 
Newton and Paſton. And therefore Brook ſays it ſeems to him, 
that by the entry into part all the warranty ſhall be defeated; for all 
the juſtices ſaid that he may enter into the moicty; quod nota, 
Br. Garranties, pl. 34. cites 22 H. 6. 56. 

11. If tenant in tail has warranty to deraign againſt his donor 
and is diſſeiſed, and 4. who has title paramount, recovers againſt the 
diſſeiſor, the warranty of the tenant in tail is loſt ; per Jay. Br. 
Garranties, pl. 55. cites 4 H. 7. 2. 

12. Although a collateral warranty be deſcended, yet if the ale 
whereunto the warranty was annexed is defeated, ei it be % 4 
meer ſtranger, the warranty is defeated; as if the diſcontinuee of 
tenant in tail is diſſeiſed, and a collateral anceſtor had releaſed to 
the diſſeiſor with warranty, this barred the iſſue ; but if the diſcon- 

[ 42 ] tinuee had entered on the diſſeiſor, the bar was removed: ſo that 
although the diſcontinuance remain, and no remitter wrought to 
the heir, yet the warranty is defeated, and bar removed; and there- 
fore the iſſue in tail may have his formedon, and recover the land. 
Sublato principali tollitur adjundtum. See Litt. ſ. 741. and Co. 

The reaten Litt. 389. a. | 

is, that by 13. It tenant in tail be diſſeiſed, and after makes a releaſe to the 

the attain= rfſerſor with warranty in fee, and after is attaint or outlawed of fe- 

—.— _. lony, and has iſſue, and dies, the iſſue in tail may enter upon the diſ- 

»w in jx4;. ſeiſor, becauſe nothing makes diſcontinuance in this caſe but the 

| 2 Warranty, 


Uoucher, 42 


warranty, and warranty may not deſcend to the iflue in tail, the we of law 
blood being corrupt between him that made the warranty, and the _ 121caſe 
£ : a 8 ; W1thout Ware 
iſſue In tail. Litt. {. 740. : ranty ; for 
albeit the warranty at the time of the releaſe was effectual, yet it works no diſcontimtances unleſs it de- 
ſconds upen the iu in tail, fo as if it be defeated, extinct, or determined in the life of the tenant in 
tail, then no diſcontiauance is wrought. Co. Litt. 391. b. 

And fo it is if the tenant in tail has iſſue, and releaſes to the diſſeiſor with warranty, and after is 
x:tainted of felony, and after oltains his pardony and dies, the iſſue in tail may enter; for the pardon 
does not reſtore the blood as to the warranty, nor makes the iiſue in that caſe inheritable to the 
warranty. But if the iſſue in tail, in that caſe, had been attainted of felony in the life of bis father, and 
#>:ained his charter of pardon, and then his father had died, the iſſue cannot enter into the land, in reſpect 
of the corruption of blood upon the attainder of himſelf. But in the caſe of Littleton, if tenant in 
tul at the time of his attainder bad no iſſue, and after the obtaining of his pardon had iſſue, that iſſue ſhould 
hrve been bound by the warranty; for by the pardon he was as a new creature, tanquam filius ter- 
re, whoſe hlood upwards remains corrupted ; but for the iſſue had after the pardon, he is inherit- 


able to his father; and if his father had ue before the pardon, and had iſſue alſo after, and dies, nothing 
can deſcend to the youngeſt, for that the eldeft is hving, and diſabled : but if the eldeſt fon had 


died in the life of the father, without iſſue, then the youngeſt ſhould inherit. Co. Litt. 391. b. 
392. a. 
14. A releaſe of all warranties, or of all covenants real, or of all 
demands, will defeat and extinguiſh a warranty, Litt. ſ. 748. 
15. If the heir impleads the uncle, or phy collateral in his lift, 
the warranty ſhall not ſerve. Br. Garranties, pl. 91. cites Litt. 
tit. Garr. 
16. If the baron diſcontinues the right of his feme, and anceſtor 
collateral of the feme releaſes with warranty and dies, to whom 
the feme is heir, and after the baron dies, the feme ſhall be barred 
in cui in vita by this warranty, notwithitanding the coverture, be- 
cauſe ſhe is put to her action by the diſcontinuance ; for coverture can- 
not avoid warranty, but where the entry of the feme is lawful, 
which it is not upon a diſcontinuance, as above. Br. Garranties, 
pl. 84. cites M. 33 H. 8. 
17. If a collateral anceſtor releaſes with warranty, and enters ints 
religion, now the warranty binds ; but if after he de deraigned, now 
it is defeated. Co, Litt. 392. b. ; 
18. If a ſeigniory be granted with warranty, and the tenancy &ſ- 
cheats, the ſeigniory whereunto the warranty was annexed is ex- 
tint; and conſequently the warranty defeated ; and it ſhall not ex- 
tend to the land, et fic de ſimilibus. Co. Litt. 392. b. 
19. By partition by writ, the warranty is not extinguiſhed, be- 
cauſe it is compellable by act of parliament, to which every man is 
party; and ſo no man can have wrong by its operation. 6 Rep. 
12. b. Paſch. 27 Eliz. C. B. Morrice's caſe. 
20. But if 2 jointenants make partition by deed by conſent, ſince S. P. Hob. 
the ſaid act, (viz) 31 H. 8. 1. this partition remains at common 251 „ of 
law; and conſequently the warranty is gone. 6 Rep. 12. b. Mor- Me 


rice's caſe, 7 S. C. cited 
per Cur. 


Ld. Raym. Rep. 360. in caſe of Hawkins v. Cardy. 


(D) Warranty. 
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(D) Warranty. Deſtruction. What Act or Thing 
will deſtroy a Warranty. Act of God. 


— 1... 1 F my father and J. S. enfeoff me with warranty, and after 
Fol. 740. my erf dies, I may vouch miſe as heir to my father 
ny *with J. S. and fo the warranty is not deſtroyed by the deſcent. 
Bur _ 29 E. 3. 46. Admitted. ] | | 

expe qu | 
reddat, per Cur. if the fotber infeoffs bis ſon with warranty, and the ſon is imp, he may vouch his 
father; but if the father dies, and the ſon is heir to him, now it the ſon be impleaded, he cannot 
youch as heir of his father. for by the death of his father, the warranty of hit father is ctind, and 
alſo he cannot vouch himſelf; for he is heir to the father who made the warranty. Br. Voucher, 
pl. 124. cites 43 E. 3. 23.—S.P. And it is the ſame perſon who ſhall vouch and who ſhall 
render in value, and he cannot render to himſelf in value. Br. Garraaties, pl. 5. cites 40 E. 3. 13. 
Br. Voucher, pl. 13. cites 40 E. 3. 14. S. C. 


[2. If 2 are 1 4 with warranty, and after one dies the ſur 
vivor {hall have all the warranty; for he comes in from the firſt 
feoffor. 13 E. 3. Age, 96. by Shard.] 

[3.] If a man makes a gift in tail at this day, and warrants the 
land to him, his heirs and aſſigns, and after the donee makes a feoff- 
ment and dies without iſſue, the warranty is expired as to any vou- 

cher or rebutter ; for that the eſtate in tail, whereunto it was knit, 
is ſpent ; otherwiſe it is, 1 the gift and feoffment had been made before 
the ſtatute of denis conditionalibus; for then both the donee and 

feoffee had a fee ſimple, and fo are our books to be intended in this 


and the like caſes. Co. Litt. 385. a. (d) 


8 (D. 2) Act in Law. 
[II. 13. 1 F a villein and another have joint warranty, and the lord 
enters into the moiety of his villein, the «ther ſhall have 

the warranty alone. 48 E. 3. 17.] 

2. If a man has cauſe of warranty, and cannot take thereof ad- 
vantage at the time when neceſſity requires, as againſt an abbot or bi- 
for, in the time of vacation, or againſt the heir in ventre ſa mere, 
where there 1s no other heir at the time who can be vouched with 
him, now the warranty is loſt for ever, as it is ſaid there. Br. Gar- 
ranties, pl. 68. cites 38 E. 3. 29. | 

Tbid. in the 3. If A. diſſeiſes B. and infeoffs C. with warranty, who * D. 
eee with warranty, upon whom a ſtranger enters, in whoſe poſſeſſion 
H. 6. 41. B. the diſſeiſee, releaſes his right, all the warranties are extinct; and 
accordingly. if D. reenters and be impleaded, he ſhall not have a writ warrantia 
| chartz, becauſe he is in of another e/tate by wrong. F. N. B. 135. 


(805 


E) What 


V hat 


| cites 13 Aff, 9. and 13 E. 3. and Fitzh. Warranty, 36. 
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(E) What Act or Thing will be an Extinguiſhment. 
Aci of tim who has the Warranty. 


Tr. IF feoffee with warranty enfeoffs the Z with warranty, 8. p. be- 
the firſt warranty is deſtroyed. 20 H. 6, 29. b. 17 E. 3. cauſe he 
47. b.] : cannot 


. warrant the 
land to himſelf, nor can he be aſſignee to himſelf, Co. Litt. 390. a. (gu if a man makes a 
feoffment with warranty, and the feoffre enfeoffs the firſt feoffor upon condition, that warranty remains, 
and he ſhall vouch by reaſon of the firſt warranty; but if upon that feoffment &: kad limited any now 
«ſe, there, becauſe the gate was altered, the voucher was gone. 4 Le. 251. in caſe of Roll v. Oſ- 
born, cites it as adj udged in C. B. 43 Elis. 3. Bointon v. Cheſter. And ibid. ſays it was re- 
folved 34 Eliz. in B. R. in KEM AN D HEN NISGuAAu's cafe, that in ſuch caſe he ſhould not have 
ſeveral warrantia chart#'s. 
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2. But if the feoffee with warranty enf2off5 the feoffor and his feme 8. P. Co. 
with warranty, the firſt warranty is not eyed 7. 1 re 6 3990 
Adjudged. But quzre there 74. 29 E. 3. 49. Adjudged, 39 E. 

3. 9. b. 26 Af. 40.] ä 
13. [So] if feoffee with warranty enfeoffs the feoffor and a ftran- Br. Garran- 


ger with warranty, the firſt warranty remains. 11 H. 4. 42.) rr 3 


— Co, Litt. 390. a (i) S. P For though the fe--fimple of the warranty and of the eſtate warranted 
meet in the ſame perſon, yet another is jointly ſcifed with him, who would be prejudiced if the 
warranty ſhould be extint, Hawk. Co, Litt. 491. 


[A. If 2 enferff me with warranty, and 1 0 the one with Br. Garran- 


: . 2 ties, pl. 22. 
warranty, yet their warranty to me remains. II H. 4. 42.] N 
S. P. Co. Litt. 390. a. (i For the other feoffor may ſtill warrant the land to him that was his 


companion, as well as to me who was the firſt feoffee. Hawk. Co. Litt. 491. 
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[F. If 2 feoffees with warranty are, and the on? releaſes to the other See (G) pl, 
all his right in the land, he, to whom the releaſe is made, ſhall 8. C. 
have all the warranty, and no part ſhall be deſtroyed by it; for he 
c_ in from the firſt feoffor into the whole, 13 E. 3. Age, 96. 

ard. 

* In 1 if the tenant vouches the heir, and the demandant 
has judgment againſt the heir, and the tenant holds in peace, and 
after the heir reverſes the judgment by writ of diſceit, and the deman- 
dant brings new writ of dnwer, the warranty is loſt by falſity of the 
tenant, and by the reverſal of the judgment in writ of diſceit. Br. 
Garranties, pl. 83. cites 4 E. 3. 36. and Fitzh. Sci. fa. 140. 

7. If the baron in another writ confeſſes the warranty to be made Br. Carran- 
by his fame, if he has cauſe of action of the ſame land, he ſhall be bar- ties, pl. 43» 
red during the coverture; quære. Br. Extinguiſhment, pl. 265. Ws 
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8. But it is ſaid elſewhere, that if he who gets the warranty eſpouſes Br. Garran. 
the feme, who warrants, and is impleaded, he has It the warranty ties, * gy 
for ever; for he cannot vouch his own feme ; and if the demandant nf EN 
recovers he has loſt the warranty for ever, and ſo is not ſuſpended, 
but extinct. Br. Extinguiſhment, pl. 26. cites 13 Afl. g. 

9. In præcipe quod reddat, the caſe was that the father and two wm 4 5 : 
ſens were, and the Juther infeeffed the eldeſt in fee, and he re-infeeffed bite 8. C. 

YoL, XXII, E the | 
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Br. 


Uoucher. 
the father and the youngeſt, and the heirs of the father, and the father 


Garranties, died; by this his firſt warranty is extinct. Br, Counterple de 


pl. 8. cites 


40 E. 3. 13 


Voucher, pl. 5. cites 40 E. 3. 14. 


S. C. becauſe he re- infeoffed his father of as high an eſtate as he took 


45 ] 


It / in fee 
e with 


10. If two jointenants are, and the ane infesſß a ſtranger of his 
part, the warranty is gone. Per Aſcue, which Luddington did not 
deny. Br. Garranties, pl. 67. cites 5 H. 5. 7. 


warranty, and the one inferffs a ſtranger of bis part, T ſhall not warrant to the ſecond feoffee. Br. 
Garranties, pl. 75. Cites 11 E. 4. S. per Hulley and Choke. 


Thid. in the 
new notes 
(4) favs, 
ſes accor- 
dant per 
Newton. 
22 H. 6. 22. 


11. If a man makes a fesffment with warranty, and after the 
fenffee by deed grants to the feoffor, that if he or his heirs vouch by 
the warranty that it ſhall be vid, this is a good grant; for he may 
rebut notwithſtanding, but not vouch. Br. Grants, pl. 166. cites 

H. 6. 43. | 
r 12. If > man enfeoffs another of lands by deed with warranty, 
if the ferffee makes a feoffment over, and takes back an eſtate in fee, 
the warranty is determined, and he ſhall not have a writ of warran- 


tia chartz, becauſe he is in , another eftate. F. N. B. 135. (G) 
S. P. Weſt's Symb. ſ. 197. cites F. N. B. 135. (A) If A. makes ſe: bs 


mat ix fee with warranty, and takes back ate in fre, the warranty is gone. The ſame as to warranty 


for life, if he takes back eſtate for life. 


Doble. 


accordingly. 


® To the fa- 
ther in tail, 
Dal. 71. pl. 
47. S. C. 


But if the 
æaſe had 
been only 
for the hfe 
of the vo- 
zan upon 


the receipt they might have vouched; 
Hobart Ch. J. Hob. 26. in caſe of Roll v. Oſborn. 


Mod. 182. pl. 14. Paſch. 26 Car. 2. C. B. Fowle v. 
Cart. 243. S. C. & S. P. by Vaughan Ch. J.— Freem. Rep. 157, &c. S. C. 
Mo. 71. pl. 192. Trin. 6 Eliz. Anon. S. P. Dal. 71. pl. 47. S. C. & 


13. Grandfather, father, and fon. The grandfather is ſeiſed for 
life, the remainder to the * ſon in tail, remainder to the right heirs 
of the grandfather, The grandfather covenants by indenture to 
make aſſurance to J. S. and that it ſhould be to the uſe of him and 
his heirs; and after he ſuffers a recovery againſt him, and /evies a 

ne to the ſaid J. S. come ceo, Sc. and proclamations upon it, and 
after the ſtatute of 27 H. 8. is made, and the grandfather makes a 
feoffment to the ſon, and dies. And it was held that the entry of the 
father upon the ſon 1s lawful, and ſhall not be eſtopped upon the 
warranty f the grandfather ; for this is gone by the retaking of the 
eftate ; tor when the ſtatute veſts as high a poſſeſſion in him as he had 
when he aliened, the warranty is extinct; for the ſtatute of 27 H. 8. 
does not fave the warranty. And there Dyer ſaid, that though the 
5 years paſſed in the life of the grandfather ; fo that the entry which 
was given by cauſe of forfeiture is taken away, yet when the grand- 
father died he ſhall have other 5 years to make his claim or entry 
for cauſe of the title coming to him by the remainder in tail; and this 
by the ſtat. of 4 H. 7. Mo. 71. pl. 192. Trin. 6 Eliz. Anon. 

14. It a woman tenant in tail and her huſband make a leaſe pour 
auter vie, if in an aclion they be received, they cannot vouch over. 
Per Hobart Ch. J. Hob. 26. in caſe of RoLL v. OsB0KkN, cites 
45 E. 3. 18. and 46 E. 3. 24. | | 


for by repreſentation they are in of the firſt eſtate, Per 


4 15. If 


—y. ĩ 
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15. If a man conveys land to me and my heirs with warranty, and 
I make a feoffment, or levy a fine, or ſuffer a recovery, without vouch- 
ing my feoffor, to the uſe 4 myſelf and my heirs, yet L may vouch 
my feoffor as I might do before; for this is my old fee- ſimple in the 
ſame degrees and privity in effect, as before. Per Hobart Ch. J. 
Hob. 27. in caſe of Roll v. Oiborn. 
16. If one levies a fine to me in fee with warranty to me and my heirs, 
and I ſuffer a common recovery againſt me to mine own uſe as before, 
my warranty remains; for I am in by him as I was 1n before, 
Hob. 27. in caſe of Roll v. Oſborn. 
17. And if the warranty were to me, my heirs, and aſſigns, and I 
ſuffer the recovery to the uſe of a ſtranger, he ſhall vouch my feoffor 
as my aſſignee; for common recovery is indeed an aſignment. 


Hob. 27. in caſe of Roll v. Oſborn. 


(F) Warranty. Extinguiſhment. 
or Thing ſhall be ſaid an Extinguithment of a// 
the Warranty, and what but of part. 


UI. 1 F leſſee for life be, the remainder or reverſion in fee, and leſ- Cited 1 


* — 6 . o * N 5 þ * 
ſee ts 4 7s and an anceſtor of him in remainder or rever- ep. 67. in 
el 


e , . Archer's 
fron releaſes to diſſeiſor with warranty and dies, and after lee enters cafe, 


or recovers by aſſiſe, becauſe the warranty does not deſcend upon 
him; yet this ſhall not reduce the remainder or reverſion. But it 
ſhall be bound by the warranty, becauſe it was bound before the 
re-entry. 44 All. 35.] | | 

2. But otherwiſe it is if the Ii re-enters before the death of the 
anceſlor, then the remainder or reverſion is not bound by the war- 
rinty becauſe it does not deſcend upon him; and therefore the re- 
entry of Ieſſoe reduces the eſtate of him in reverſion and remainder, and 
then the eſtate upon which the warranty was annexed is deſtroyed, 
44 All. 35.] | 

[3- So if tenant for life, remainder for life, remainder in fee are, 2 Le. 57. 


and tenant for life aliens in fee, io whom an anceflor of him in re- d in the 
mainder in fee releaſes with warranty, and after before his death, 


cafe of 


ARDS v. 
he in remainder enters for a forfeiture, this deſtroys the warranty Sunn, 


- ce: remainder alſo, for the cauſe aforeſaid. 44 Aſſ. 35. by 5 1 _ | 
L 31. but it 


ſhould be 44 Af. pl. 35. as in Roll. and is Lib. Af. pag. 295. a. at the top, that the warranty is 
loſt by the entry of him in remainder for life, and the firſt remainders recontinued. Same cais 
is at 44 E. 3. 30, 31. but not S. P. ; | 


[4. If baron and ſeme are ſeiſed for life of land, the remainder o. 
the fon in tail, the remainder to the fon in fee, and the baron makes Fol. 74G 
feoffment with general warranty, and dies, and this deſcends upon 
the ſon, and after the feme enters by force o the ſtatute 32 H. 8. 
though the feme be remitted to her cltate for life, yet this ſhall 
not deſtroy the warranty as to the ſon ; for his eſtate was bound by 
the collateral warranty before the entry of the feme and — 

5 ; | E 2 E 
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*Cro.C. the warranty cannot be deſtroyed by the entry of the feme. Hill, 
gs K pi. * 10 Car. B. R. between * Gimlet and Saundrey, per Curiam, and 
S. Pl ems Counſel, admitted, and agreed without argument of this point. In- 
adranted. if tratur. Tr. 8 Car. Rot. 1000. Car. B. R. between + Fox 
the ey and Kendall adjudged upon a ſpecial verdict, and the ſame judgment 
T ee afterwards Mich. 5 Car. affirmed per Curiam, without ſcruple, in 
have been Writ of error in the Exchequer Chamber. Intratur in B. R. Tr. 
heir, which 3 Car. Rot. 746. But in this caſe the reverſion in fee was limited 


en 1 = to the right heirs of the baron.] 


that not being found, Jones and Berkley J. held the Warranty to be no bar, but Crooke e contra 
but upon that point they would adviſe. + Cro. C. 145. pl. 23. S. C. Mich. 4 Car. in B. R. 
adjudged. Jo. 199. pl. 15. S. C. adjudged. f 


5. If a man gives to father and fon, and to the heirs of the body of 
the father, and the father aliens the land with worranty, and dies, 
the /on may enter into the one moiety for the diſſeiſin to him, and ſhall 
have his aCtion of the other moiety, by all the juſtices. But by 
Aſkue [Aſhton] it is to be known if he may enter into any parcel ; 
for then the warranty as to this parcel is defeated, and warranty 
cannot ſland in part and be defeated in part; per Newton and Paſton. 

[ 47 ] And therefore Brook fays, it ſeems to him that by the entry into 
part all the warranty ſhall be defeated ; for all the juſtices ſaid that 
he may enter into the moiety. Quod nota, Br. Garranties, pl. 
34. cites 22 H. 6. 51. 


Soitis if 6. Two make a feoffment in fee, and warrant the land to the feoffie 
— of and his heirs, and the feaſſce releaſes to one of the feoffors of the war- 


warranty, Tanty, yet he ſhall vouch the other for the moiety. Co. Litt. 
and the one 393. A. | 


* elcaſe: the 


Warranty, yet the other ſhall vouch for his muiety. Co. Litt. 395. a. 


s. H ) (G) Warranty. Extinguiſhment. What Act or 
Thing will deſiroy all the Warranty. 


Li. 1 F two are infeeffed with warranty, and after the one infe:ffs 
the other of his part (admitting that he may) this ſhall ex- 
- tinguiſh all the warranty, and not the moiety only. Contra 13 E. 


(H) Warranty. A Title happening of later Time 
ſhall not be bound. — 


[1. JF my anceftor be diſſoſed, and T releaſe to the diſſeiſor with 

warranty, and after my ance/tor dies, by which the right 

deſcends to me, yet my warranty ſhall bar me. 17 E. 3. 67. b.] 

8. C. argu- 2. If tenant in tail, th: remainder in tail are, and tenant in tail 
ed 2 Roll. vies a fine with warranty, and after ſuffers an erroneous common | 

bes recovery, and dies without iſſue, and the warranty deſcends upon him 

writ of er- in remainder, it ſeems that it ſhall not bar him to have writ of error 

tut abated 3 | upon 


* 


Uoucher, 
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upon the common recovery, becauſe this title of error accrued to by the death 
him after the warranty created. Hill, 13 Jac. B. R. between Hol- of one of 


land and Lee dubitatur.] 
Bridgm. 69 to 79. S. C. argued, but the writ abated. 


the plain- 
tiffs. 
It was agreed by all the juſtices, that 


when a man binds himſelf and his heirs to warranty, they are not bound to warrant new titles of 
act ions accrued by the feoffee, or any other, after the warranty made, but only ſuch titles which 
are in eſſe at the time of the warranty made. D. 42. b. pl. 15. Mich. 30 H. 8. Anon 


S. C. cited Bridgm. 77. in caſe of Holland v Jackſon. 


3. It is a maxim, that no voucher ſhall extend to bar any eſtate of 8. P. 9 
 franktenement or inheritance, which is in e, poſſeſſion, reverſion, or 


remainder, (and not diſplaced or turned to a right) before or at the 
time of the warranty made, though after and at the time of the de- 
ſcent of the warranty the eſtate of franktenement or inheritance be 
diſplaced and diveſted. 10 Rep. 96. b. 97. a. Mich 10 Jac. B. R. 
in Seymour's caſe. 

4. A warranty extends to rights 2 and never to any right 
that commences after the warranty. Co, Litt. 388. b. | 

5. A if lord and tenant be, and the tenant makes a feoffment in 
fee with warranty, and after the feoffze purchaſes the ſergniory, and 
then the tenant ceſſes, the lord ſhall. have a ceſſavit. Co. Litt, 
388. b. SR 


(H. 2) Warranty. Pleadings. 


I. W HE N the vouchee will avoid the warranty by alteration 

of the eftute, he muft ſhew how the eſtate is changed; 
1 Ch. J. Hob. 26. in caſe of Roll v. Oſborn, cites 
33. 

2. in aſe the tenant pleaded eee, grandfather of the plain- 
iF; to which the plaintif ſaid that at the time of the making, &c. the 
grandfather had nothing unleſs for term of life, the remainder to Ii. N. 
which M. N. entered for the alienation, becauſe to his diſinheritance ; 
and well confeſſed and avoided. And this agrees with libro Lit- 
tleton, that if the Heir can avoid or defeat the poſſeſſion upon which the 
warranty is made, it is a good avoidance of the warranty, Br. Gar- 
ranties, pl. 99. cites 9 E. 3. II. 

3. If a man enters into a warranty with a proteſtation of an eſpecial 
eſtate in the tenant who admits it, the vouchee ſhall warrant no 
other eſtate, though it be greater; per Hobart Ch. J. Hob. 26. in 
caſe of Roll v. Oſborn, cites 41 E. 3. 25. : 

4. In aſſiſe warranty of the uncle of the plaintiff was pleaded 
whoſe heir he is, and the plaintiff ſaid that he never had ſuch an 
uncle; and good. Br. Garranties, pl. 74. cites 44 Aſſ. 1. 


ep. 106. 
reiolved. 
Paſch. 10. 
Jac. in 
Margaret 
Podger's 
caſe. 
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(H. 3) Warranty a good Bar. In what Actions. 


1. 1 N ſome actions, eſpecially actions real, the warranty of the an- 

ceſtor of the plaintiff ſhall be a good bar; but then the con- 
eluſion of the plea mutt be conſidered, which appears by the books 
of entries to be, ſi encounter le garaity ſon aunceſtor que heir, &c. 
Heath's Max. 60. 

2. In aſſiſe of common the warranty of the anceſtor is no bar; 
for it is of another thing which is not in plaint, and alſo the heir can- 
not enter into the warranty to defeat the warranty ; and therefore 
it {hall be no bar to him, inaſmuch-as the /aw gives him no means by 
action or by entry to avoid it. Br. Garranties, pl. 96. cites the 
printed abridgment of aſſiſes, fol. 38. | | | 

e 3. Treſpaſs of breaking his houſe, and carrying away his goods: 
* dig, the defendant jaid, that it was his franktenement at the time of the tak- 
that it wa: ing, and he tk them damage feaſant, And the plaintiff ſaid that be- 
75 nw fore this, the father of the defendant was feiſed, and infeofed I. with 
the plainif warranty to him, his heirs, and aſſigns, c leaſed to the plaintiff for 
ſad tba. life, judgment if againſt the deed with warranty, he ſhall be received 
F. anc:for of to ſay, that it is his franktenement. And per Hull, this is all in the 


a oa realty; by which he ſaid, hat after the leaſe for life the father of the 


3s, and defendant died, and the defendant entered, and the plaintiff ouſted him; 
ſewed judgment if againſt the deed with warranty as above Note the 
Tekin fo, diveriity. And the defendant ſaid, that before this his father Was 
and inf-rffed ſeiſed in fee, and inferffed him, and after diſſeiſed him, and infeoffed I. 

in ſee as above; and he made continual claim to the land all the life of the 
* father, and durſt not enter for fear of menace; and his father died, 
wa judg- and he entered and ſo his franktenement, and the iſſue taken upon 
ment if the continual claim; and ſo * fee that warranty is a good eſtopple in 


* treſpaſs. Br. Treſpaſs, pl. 102. cites 14 4+ E. 4. 13. 


anceſtor, whoſe heir he is, he ſhall be received to ſay that it is his franktenement ; and at laſt he 


was compelled to conclude upon the franktenement, to ſay that it i; hi: fronktenement, and not the 
cognates ef the defendant ; for the realty ſhall mt come in iſſue in tre/pa/3, as agreed there, And per 
anke. warranty is no plea in action of treſpaſs. Br. Treſpaſs, pl. 105. cites 14 H. 4. 35. 

And by 22 E. 4. 4. he ſhall not averr feoffment nor warranty in bar. Quzre | if | by concluſion. 
Ibid.——S where the defendant in treſpaſs ſaid that the place is 20 acres, and pleaded a releaſe of all 
#be right with warr 2: ef the anceſicr of the plaintiff, whoſe heir he is, made to J. N. tenant of the land, 

We Tow be has, ant relied upon the warranty. Per Suliard, this is no piea ; but if he had given co/2ur, 
it had been a good plea; but ſeveral contra, and that it is no plea, unleſs whe: the franktenemert 
£2125 in debate, and by way of concluſion, it is then a good plea, and not as here; for the action ſtands 
indifferent; for it may be brought by tenant of fee-ſimple, fee-tail, for term of life, or for years, 


and bi it a real bar, which is no plea in an action merely perſonal ; for it may be that the plaintiff 


is tenant for years, or by execution by elegit, ſtatute merchant, or the like, and therefore no plea. 
Br. Treſpaſs, pl. 361. cites 21 E. 4. $2.——And 22 E. 4. 4. by the opinion of the whole court 
there, except Cateſby, it is no plea. Quod nota. Ibid. £ in treſpaſs upon the ſtatute 5 R. 2. 
Ubi ingreſſus non datur per legem, the warranty of the anceſtor auas pleaded, judgment if againſt the 
deed of his anceſtor, whoſe heir, &c. and the plaintiff demurr:d. And the beſt opinion was, that it i, 
10 plea before that the franktenement comes in debate; for the warranty cannot be ſatisfattion for the da- 
mages which are ta be recovered in treſpaſs. Br. Treſpaſs, pl. 262. cites 1 H. 7. 12.-—Br. Gar- 
ranties, pl. 75. cites S. C. Qnod nota. 
ant pleaded froffmnt of J. B. anceſtor of the plaintiff, whoſe heir he is by deed, and demanded judgment, 


fi actio, againſt the deed of his ancefior, whoſe heir. &c. and no plea. Br. Treſpaſs, pl. 262.— 


Jt was ſaid by the juſtices, that i» treſpaſs dine in land collateral warranty is po plea, becauſe the plain - 
tiff is ſuppoſed in polleflion ; tut if he inticles himſelf after to the franktenement, then it is a good bar. 
* [ 49 A Quære 


And in the ſame caſe and ſame year, fol. 22. the d:fend-_ 


Uoucher. | 49 
Qurere inde ; for it appears often that it is a good efopple in treſpaſs, after that the franktenement 
comes in debate, but no bar; for the warranty is rea}, and the action is perſonal. Br. Treſpaſs, 
pl. 173. cites 15 H. 7. 9. 

Treſpaſs vi & armis. The defendant ſaid, that the place is 4 acres, of which I S. was ſrifed in fee ;; 
to whom R. anceſlor of the plaintiff, whoſe beir he is, releaſed all his right with warranty by this deed, &c. 
que eſtate the d:fendant has, judgment if againſt the warranty, &. Quzre; for he did not convey 
title by feoffment or otherwiſe. And quære if J. S. was dilſeifor, and he, who right has, releaſes to 
him, and the defendant Giileifes J. S. and gets the deed, if he ſhall plead it by reaſon of the poſſeſ- 
fon, And per Pigot and Bridges, it is no plea; but Starkey contra; therefore quzre. Br. Gar- 
ranties, pl. 63. cites 21 E. 4. 18. Heath's Max. 60. cites S. C. 

In tr the defendant pl add !-aſe for bo y-ars by the father of the plaintiff, and confirmation of 
the plaintiff with werranty, and relied upon the deed. And per Brudnel, it is no plea ; but ſhall 
plead it by way of covenunt ; for by the warranty he cannot vouch, becauſe it is only perſonal ; but 
in writ of right of ward a man may vouch ; but here he is put to writ of covenaat, as in writ of 
waſte ; quod Fineux Ch. J. conceſſit. But per Tremail. J. he may plead it by way of bar. Br. 
Covenant, vl. 25.cites 21 H. 7. 32. Br. Garranties, pl. 41. Cites S. C. 

+ This ſhould be 14 H. 4. 13. and ſo are the other editions. 


4. It is holden no plea that the plaintiff did confirm to the de- 
fendant, leſſee for years, with warranty; nor in aſſiſe by tenant by 
ſtatute is the warranty collateral of his anceſtor a good bar, becauſe 
only a chattel is demanded; yet holden, that a ward may be granted 
with warranty, and the voucher may be in a writ of ward. Heath's 
Max. 61. cites 20 H. 7. [J. a. pl. 11.] 

5. A fale of a chattel without“ expreſs warranty bindeth not the * The ori- 
ſeller to warrant; and that warranty alſo muſt be made at the time Fase 
of the ſale, and not after; and no advantage thereof to be taken by oo 400 
way of bar, but by way of action. Quod nota, Heath's Max. El. 
cites 5 H. 7. 18. | 

6. In a formedon in deſcender the tenant may pleas, that the anceſ- 
tor of the demandant exchanged the lands with the tenants, for other 
lands taken in exchange, which deſcended to the demandant, 
whereinto he had entered and agreed; or if he had not entered and 
agreed unto the lands taken in exchange, then *the tenant may 
pn the warranty in law, and other aflets deſcended. Co. Litt. 
304. b. | | | 

7. Tenant in tail made a feoffment in fee with warranty, and diſ- 
ſeiſed the dijcontinuee, and died Hale leaving aſſets to this iſſue. 

Some hold, that in reſpect of this ſuſpended warranty and aſſets, the 

iſſue in tail ſhall not be remitted ; but that the diſcontinues 

ſhall recover againſt the iſſue in tail, and he take advantage of his 
warranty, if any he hath; and after, in a formedon brought by the [ 50 ] 
Hue, the diſcontinuee ſhall bar him in reſpect of the warranty 8 
* aſſets, and ſo every man's right ſaved. Co. Litt. 390. a. 

(o.) | 

b A warranty does not bind a title of dawer. Arg. Roll. Rep. 

307. Hill. 13 Jac. B. R. in caſe of HoLLanD v. Les, cites 34 E. 
3. Garranty, 72. 21 E. 4. 8. And ibid. S. P. admitted by counſel ; 
but ſaid, this ſeems intended where the title of dower accrues after 
the warranty deſcended. 

9. In a writ of right a warranty ſhall not be a bar. Arg. Bis if . 
Roll. Rep. 307. in caſe of Holland v. Lee, cites 34 E. 3. Co- t the 


nuſans 29. courteſy aliens 
with war- 
ranty, and dies, and the heir brings aorit of right, he ſhall be barred by the warranty, though no aſſets 
be deſcended. Br. Garranty, pl. 95. citcs 5 E. 4. — Contra if be brings action Pell Hory, according 
t o the ſtatute of Glouceſter, cap. 20. Ibid. | 


E 4 (H, 4) Foucher. 
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+ Sex the 
Hatute of 
Glouceſter, 
cap. 12. Ac 


8. b. 3) 


(51) 


Uoucher, 


(H. 4.) Voucher. What it is, And the ſeveral 
Sorts. 


I. A Voucher is, in the underſtanding of the common law, when 
the tenant calls another that is bound to him to warranty 
into the court; that is, either to defend the right againſt the demand- 
ant, or to yield him other land, &c. in value; and extends to lands or 
tenements of an eſtate of freehold or inheritance, and not to any 
chattel real, perſonal, or mixed, ſaving only tn coſe of a wardſhip 
granted with warranty; for in the other caſes concerning chattels, 
the party, if he hath a warrant, ſhall not vouch, but have his action 
of covenant, if he hath a deed ; or if it be by parol, then an action, 
upon his caſe, or an action of diſccit, as the caſe ſhall require. 
He that youches is called the voucher, vocans; and he that is 
vouched is called vouchee, warrantatus. Co. Litt. 101. b. 

2. There is a recovery with a „i¹ngle voucher, and chat is where 
there is but one voucher ; and with @ double voucher, and that is 
when the youchee vouches over; and fo a treble voucher, &c. 
There is alſo a“ foreign voucher, and that is when the tenant, being 
impleaded within a particular juriſdiction, (as in London or the 
like) vouches one to warranty, and prays that he may be ſummoned 
in ſome other county, out of the juriſdiction of that court: this. is 
called a foreign voucher, but might more aptly be called a voucher 


a foreigner, de forinſecis vocatis ad warrantizandum.. Co. Litt. 


102. a. 


(I) Youcher. Who may vouch. In reſpect of bis 
Estate. | Being but a Chattel.] 


I Is I N a writ of deer againſt tenant by elegit, and the heir in re- 
verſion, the tenant by elegit cannot vouch the heir, becauſe 
he has only a chattel. 1 E. 3. 2. Contra 2 E. 3. 42. b.] 

2. Treſpaſs upon the ſtatute of 5 R. 2. The defendant pleaded 
leaſe for years of the anceſtor of the plaintiff, and confirmation made 


by the plaintiff to the leſſee with warranty ; judgment if againit the 


deed which comprchends warranty. Brooke ſaid, the warranty is 
no plea; for it is only of chattel real, of which action docs not lie, 
in which a man may vouch or rebut; to which Fairfax agreed. 
and that it is only as warranty of an horſe. Br. Garranties, pl. 97. 


_ cites 20 H. 7. 4. 


29H, 7. 4, Per Rede J. 


3. Grant of ward is good with warranty; and in writ of ward 
the grantee may vouch or rebut. Br. Garrantics, pl. 97. cites 20 
H. 7. 4. Per Newport and Elliot. | | 

＋ In affiſe by tenant by fatute merchant, warranty collateral by 
anceſtor of the plaintiff is no bar; for it is only a chattel real, though 
the writ be ut de libero tenemento, Br. Garrantics, pl. 97. cites 


(K) Phat 


Goucher. 51 


(K) What Perſons may vouch, [and How.] ol. 24. 
— 


[I. 1 N a writ again/t the lord and his villein, the villein, by It enz 
ſufferance of his lord, ſaving to him his ſerviture, may vouch Sovichaſes 


with war- 


as ſtranger to warranty. 18 E. 3. 19. b. So they may Join in the ranty, and 


voucher ſin ſuch] ſpecial manner. ] 33 H. 6. 1. b. _ mY en- 

| : ers, 47 
impleaded by one who is bound by the warranty, he may rebut by this warranty, but cannot vouch 
by it. Br. Voucher, pl. 132. cites 22 Aff, 37. 


D 2. If feoffee with warranty to him and his aſſigns infeoffs his hein For he is 


within age, and dies, the heir ſhall youch as Heir, notwithſtanding the hou 5g * 


feoffment, and claim the one eſtate or the other, becauſe he accepted his infancy 


the eſtate being an infant. 40 E. 3. 44. 30 E. 3. 16, b. 24 — 1 
| 1 

E. 3. 36. b. ] 7. cites S. C. 

—— Rep. 69. b. in Six MoyvLT Fixcn's caſe, cites 43 E. 3. 5. (23. b.) for the Jaw which has 


determined the warranty of the father to the ſon, will give the ſon benefit of the firit warranty ⁊ 
becauſe this is by act of law. IE 


[ 3- But if he had been enſeoffed at his full age, he could 5 ery 
-2 vouch as heir, but as aſſignee. * 40 E. 3. 44. Contra 18 8 ll 


3 
[ 4+ [But] if feoffee with warranty enfeoffs his ſon and heir with Br. Gar- 
warranty, and dies, the fon may vouch as heir to his father, though Antes pl. 


he be in by purchaſe; becauſe the warranty between him and bis e 
father his loft. 43 E. 3. 23. b. Co. 11. Bowles 81. ] FPiach.—1 


5. [But] if feoffee with warranty gives in tail to his heir, and 8 

dies, the heir cannot vouch the firſt ferffor before he has vouched him- jd 
ſelf. Dubitatur, 18 E. 3. 6. 18 E. 3. 52. ] 
I 6. [But] if feoffee with warranty leaſes for life to his heir, and 
dies, which the reverſion deſcends upon the leſſee, he may vouch 
as 2cauſe he may be in by deſcent of all the cſtate at his elec- 
tion. Io E. 3. 52. ] . 

7. In mortdanceſtor, the tenant vouched to warranty A. and 
prayed that he may be ſummoned in another county, Fiſh counter- 
pleaded that the vouchee nor none of his anceſtors had any thing, 

&c. upon which the aſſiſe was taken; and found for the tenant, b 
which it was awarded that the voucher fland. Br. Voucher, TX 
102, cites 36 Aſſ. 6. | 

8. Fermedon in remainder again/t two barons and their femes, the 
barons made default, and the femes were received and allowed to 


vouch, D. 298. pl. 28. Hill. 13 Eliz. Anon. 


(k. 2) [What Perſon may vouch.] By What T 52 


Names. 


III. J 7. 1 F a reverſion deſcends, and after tenant by the cur- 
| tefy furrenders ta him, he may vouch as heir. 1 Hl. 


6. 2. 
; +] ; (K. 3) What 
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ww Uoucher, 


(K. 3) What Perſons [may vouch] i reſpec? of their 
Eſtates. | 


119] 8. T HREE jointenants are with warranty, and one 
| furrenders or releaſes to the others, they may vouch 
for the entierty; for they are in by the feoffor for the Whole. 


40 E. 3. 41. b.] 
[ [2.] 9. One coparcener cannot vouch alone without the other 
as heir. 43 E. 3. 23. b. 19. H. 6. 78. b.] | 

* 1 _ 3. Statute We/im. 2. 13 E. 1. cap. 4. parag. 5. when tenants in 
| = Th = dawer in free marriage by the law of England, or for term of life, or 
en by this in fee tail, loſe their land by default, * and it is come to that point that 

act, — the tenants + muſt be compelled to ſhew their right, 

man c 

m count that be or e Was feiſed of the land for term of life, or in tail, without ſpewing of whoſe leaſe or 
7425 for that the action is brought of his own poſſeſſion, and alledge the eſplees in himſelf, and that 
defendant hath deforced bim, without makins of any mention of the record. And then the tenant may 
defend the right of the demandant, &c. and either [hex bow be recovered againſt the demandant by formedon, 
er etber real aftion; and in the purcloſe of his plea ſhall ſay, that ip/e paratus e ad manutenendum jus 
& ritulum fuum prædict per danum prædicł, &c. unde petit judicium, whereby the defendant in the quod ei 
deforceat i: become actor, and in etfect revives the former action, and the demandant in the quod ei de- 
forceat is become in manner of a tenant to the former action, and may vouch as if he were tenant to the former 
lion ; becauſe if he hath but an eſtate for life, it is not ſafe for him to plead in chief, but to vouch 
him in the reverſion ; therefore he can vouch no other, but him in the reverſion ; or if the defen- 
dan: notwithſtanding, «por the title of the former recovery, plead ſome other bar, then the demand.nt in the 
grad ei deforceat, ſpall not wouch at all, becauſe the former act᷑ ion is not revrued, And if the defendant plead 
= _ recovery, the demandant may traverſe the title, or plead any thing in bar of the title. 

2 Init. 351, 352. : 
F It 1s not of neceſſity that the diſendant, in the writ of quod ei deforceat, do plead the former recovery 
ut (as hath been ſaid) he may plrad any or ber bar, 2 Inſt. 4 52. | 


+ By theſe [And] they * cannot make anfwer witbout them to whom the re- 


d , 
. verſion of right belongs ; 


4 quod ei deforceat after the recovery pleaded cannot wouch any other but him in the rever ſiau. 
2 352. 


Upon Therefore it i; granted unto them to vouch to warranty + as if 


=7? 1 they were tenants, Fl they have a warranty. And when the warran- 


cluſions are tor hath warranted, the plea ſhall paſs between him that is ſeiſed and the 
to be ob- warrantor, according to the tenor of the writ that the tenant pur- 


Firſt, tha chaſed before, and by which he recovered by default. And ſo from 


Aldeit the many actions, at length they ſhall reſort to one judgment, which is 
demandant this, that the demandants ſhall recover their demand, or the tenant 
in the quod 2 ll 't | d 
ei deforceat Hd 89 ü : = 
after the recovery. pleaded cannct vouch, yet the quod ei deforceat may be maintainable. Secondly. 
if the recovery by default be in ſuch-an action where no youcher doth lie, yet the quod ei defor- 
ceat is maintainable. 2 Inſt. 252. | 

+- Theſe words are to be intended that ſuch tenant ſhall vouch, which might bave wouched in the firſt 
wwrit, and therefore if the ja nent by default Be in a ſcire facias brought upon a recovery or fine, or 
in a writ of entry, or in the quibus brought againſt the difſciſor himſelſ, there lies no voucher ; and yet 
a quod ei deforceat is given by this act upon 1uch a recovery by default. 2 Inſt. 452———*S, P. 


Per Keble. - Br. Pernor of profits, &c. pl. 10. cites 14 H. 7. 17. 15 Hf. 7. 18.———S, C. cited 
PL. C. 113. a. ir Towxstxv's caſe, ſays that theſe words, though ſpoken affirmatively, contain 
ative in them, viz. nullo alio modo, ſo that the words (vouch to warranty, as if they were 
tenants) have one and the ſame effect of all thoſe words, viz. (vouch to warranty as if they were 
tenants, and in no other manner.)==—S, P. by Sanders Ch. B. Pl. C. 206. b. 207. as in caſe of 


*[ 53 ] | | Stradling 


Voucher. | 53 


Stradling v. Morgan, Pl. C. 113. a. In Marg. It is ſaid thus, viz. nota reader, that the ſtatute 
is, vouch to warranty /according to the tenor of the aurit as if they were tenants. 

And where the vouchee ſhould not have his age in the former writ, he ſhall not have his age in this 
writ; for this writ is of the nature of the other. 2 Inſt. 352. 

The tenant in a quod ci deforceat may vouch, &c. and ſo both tenant and demandant (as hath been 
ſajd) may vouch in this act, | and | ſeeing the ſtatute doth give a voucher, by conſequence he ſhall re- 
cover in value. 2 Inft. 352. 

But note this af doth g1ve but one voucher, and therefore the vouchee ſhall not vouch over. 2 Inſt. 
352. —Br. Parliament, pl. 21. cites 14 H. 7. 17. S. P. by Vaviſor, becauſe in this point the ſta- 
tute is to be taken ſtrictly. 

This (as if, &c.) extends only to the point to which it is referred, viz. Notwithſtanding that 
he be demandant ; but this will not alter or abrogate the law in other caſes, and therefore if 
tenant pleads other bar, and does not maintain the firſt recovery, be ſhall not vouch at all; nor 
ſhall he vouch other than him in the reverſion, neither ſhall he vouch in any action in which no 


Br. Garranties, pl. g. cites 43 E. 3. 23. 


voucher lies. 11 Rep. 62. b. in Dx. Fos TER's caſe, cites 9 E. 3. 22. tit. Counterple de voucher 101. 


33 H. 6. 16. 14 H. 7. 18. 


4. Gift in tail reſerving the reverſion; the tenant is impleaded 
this is good warranty to plead, unleſs againſt him who 1s to defeat 
this warranty with reverſion; and fo reverſion is good warranty in 
law. / Br. eee pl. 29. cites 38 E. 3. 32. | 

5. In præcipe quod reddat the tenant vouched, the voucher en- 
tered into the warranty, and ſhewed that MH. was ſeiſed of this land and 
ether, and had iſſue A. and N. who made purparty and this land al- 
lotted to A. in allowance of other land allotted to NM. and after A. had 
ue . who had iſſue the vouchee, and N. had iſſue E. and E. had 
i ue IV. of whom he prayed aid, and that the parol demur for his non- 
age; the demandant ſaid that A. infeoſfed 1. father of the vouchee, 
and ſo the purparty deſtroyed. And the opinion of the court was 
that yet he ſhall have aid, and therefore becauſe he alone cannot have 
the warranty paramount, he and the other ſhall have the warranty. 

6. Where a man abates, and the abator 1nfeoffs J. S. who leaſes 
for life, and grants the reverſion to F. S. heir of the abator, the te- 
nant attorns, and the tenant is impleaded, and makes default after de- 
fault, and he in reverſion is received, he cannot vouch, by reaſon that 
the ſtatute is general, that it is good counterplea that the anceſtor 
of the tenant who vouched, whoſe heir he is, was the firſt who abat- 
ed, and yet the tenant, who vouched, claimed in by purchaſe, and 
not as heir; and yet upon a fine, he who claims by purchaſe, and 
not by deſcent, may ſay that his anceſtor, who levied the fine, had 
nothing at the time, &c. Br. Voucher, pl. 33. cites 46 E. 3. 2. 
Per Finch, 


extends as well to him who is tenant by receipt and voucher, as to the tertenant w 


Br. Cui in 
Vita, pl. 6. 
Cites S. C. 


But if aba- 
tor infeoffs 
J. who reme 
feoff5 the 
abator, and 
another, and 
they are 
impleaded, 
they may 
vouch for 
the advan- 
tage of the 
other; and 
per Finch. 
the ſtatute 


ho vouches; 


for he is in loco tenentis. Br. Voucher, pl. 33. cites 46 E. 3. 2. Per Perſey and Finch. 


7. It was ſaid, that where ttb abate to the uſe of the one, and cefty 
que uſe, Fc, infeaffs the other in fee, who vouches, he ſhall not have 


the voucher. Br. Voucher, pl. 33. cites 46 E. 3. 2. 


8. Where the ſtatute is, that a man ſhall not vouch out of the de- 
grees in writ of entry within the degrees, yet the tenant by receipt 
may vouch extra gradus; ad quod non fuit reſponſum. Br. Vou- 
cher, pl. 33. cites 46 E. 3. 2. per Perle. 

9. After the 4 degrees are paſt, the ſue in frankmarriage ſhall 


do ſuch ſervices to the donor as the donor does over to his lord, and 
e 
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Uoucher. 


yet the ifue ſhall vouch by the frankmarriage, and ſhall have writ 
of meſne by it. Br. Voucher, pl. 126. cites 12 H. 4. 9. Per 
Hank. | | | | 

[ 54 ] 10. Tenant for life may chuſe to vouch or pray in aid. Br. 
| Voucher, pl. 6. cites 9 H. 6. 3. | 

He cannot 


vouch and recover in value, if his leaſe be not by didi, coxceffi, or rent reſerved. Br. Voucher, pl. 
106. Cites 6 H. 7. 2. Per Huſſey and Fineux,——ÞBr. Recovery, pl. 18. cites S. C. 


IT, In cui in vita the caſe was, that a feme ſciſed of land took ba- 
ren, and had Cue two ſons, the baren aliened in fee, the feme died, 


832 


and the younge/? fon recovered the land by cui in vita in the per in 


the life of the baron as heir, and the «/de/t ſon brought cui in vita in 
the paſt againſt the youngeſt, and he vouched the tenant againſt whom 
be recovered; and the demandant counterpleaded, becauſe he wha is 
now tenant recovered the ame land againſt the ſame vouchee ly cui in 
vita in the per, ſuppoſing entry by the baron of his mother whe 
heir, &c. and ſurd execution; and this eftate continued by farce of the 
recevery till the ay of the writ purchaſed, and always after, Et hoc 
paratus eft, &c. abſque hoc that the ſuid vouchee, or any of his —_ 
tors, bad ever any thing in other manner ; and prayed that he be 
ouſted of the youcher. And per Babb. and Paſton, this is not any 
counterplea to the voucher, but to the lien which is for the vouchee 
to have, and not for the demandant, by reaſon that the demandant 
has confeſſed poſſeſſion in the vouchee, who might make feoffment. 
But Marten contra ; for if it may appear by a cauſe ſhewn, that the 
vouchee had nothing but a poſſeſſion, which is defeated by a recovery or 
lawful entry, he ſhall not have the voucher ; quod Paſton conceſſit. 
Br. Counterple de Voucher, pl. 2. cites 9 H. 6. 49. 
He frall mt 12. Tenant by the curteſy cannot youch. Br. Voucher, pl. 162. 
— * A cites 10 H. 7. 10. Per Frowike. 
cover in ns = the {ſee 2 * fo ror; N. B. 134. L. w the new * there 
3 Falch. 2 5 Elin the ro Foerch week Fred * a un 
13. No man ſhall vouch as party, heir, or aſſignee, but in privi 
of eſtate. Co. Litt. 385. a. : antes 
Cefty que 14. Cy que uſe might vouch; per Windham J. and he faid 
uſe may re- there was no authority to the contrary, but only opinions obiter, 
oach ; for 1 Mod. 193: Hill. 26 & 27 Car. 2. C. B. in caſe of Williamſon 


thatisto v. Hancock. 
recover in 
value for the loſs. 2 Salk. 685. Paſch. 4 Ann. B. R. Smith v. Tindall. 


I5. At common law many perſons might rebut, that could not 
take advantage of a warranty by way of voucher ; as the lord by eſ- 
cheat, the lord of a villein, a flranger, tenant in poſſeſſion. Mod. 193. 
Arg. in caſe of Williamſon v. Hancock, cites 35 Aff, 9. and 11 
Alf 3. and 45 E. 3. 18. pl. II. a nd 42 E. 3. 19. b. 


(K&. 4) [What 


cheat, and now he who made the warranty dies, and his heir brings 


and his feme, and they are impleaded, and the baron makes default, 


7. Cui in vita, the tenant prayed as 


Uoucher. 54 


(K. 4) [What Perſon may vouch. Perſons] in of 
other Eſtate. 


[ [1] ro. H E who is in of other eſtate than sbat to which the Bo. You. 


warranty was annexed, cannot vouch, 45 E. 3, cher, pl. 
| | 71. cites 21 


18. b. ] . H. 6. 41s» 
and 22 H. 6. 22. 


[ [2] 11. 4 if tenant in tail with warranty be in of a fee upon + 4 Le. 


a diſcontinuance, he cannot vouch, + 45 E. 3. 18. b. 4 H. 6. 94 pl. 
92. in 


21. caſe of Ow- 


EN v. Moxc Ax, Anderſon Ch. J. cites S. C. Fo if tenant in tail ome diſcontinues, and re- 
tikes ® in tail to hin and his fecond feme, and is impleaded, he ſhall not vcuc the firſt doner, by reaſon 
that he is in of the ſecond tail. Br. Voucher, pl. 142. cites 46 E. 3. 24. * [ 5 5 


D [3] 12. If a warranty be annexed to a ſeigniory, and after a 
tenancy eſcheats, and afterwards the] tenancy is demanded, he can- 
not vouch for this. 6 H. 4. pl. 1. Dubitatur. J 

4. If a man releaſes with eee to a baſtard, and the baſtard 
dies without heir in the life of him who releaſes, the lord enters by eſ= 


action againſt the lord, he ſhall not plead this warranty: the rea- 
ſon ſeems to be, inaſmuch as it is deſcended upon other poſſeſſion in 
which it was not made; and alſo this poſſeſſion is in the pet, and 
not in the per. Br. Garranties, pl. 49. cites 29 Aſſ. 34. 

5. If baron diſcontinues the right of his feme, and retakes to him 


and the feme is received, ſhe may vouch and have the firſt war- 
ranty; for the feme is remitted, Br. Recovery, pl. 5. cites 44 E. 
3. 17. : 

6. If two exchange lands, and the one enters by the exchange into 
the land of the other, and infeoff5 the other of his land, which the other 
has in exchange, and after the feoffee is impleaded, and vouches by 
the exchange, the other may rebut him of the voucher, becauſe he 
is in by the 3 and not by the exchange, as it is ſaid. Br. 
Voucher, pl. 148. cites 45 E. 3. 20. 


d of two, becauſe they were ; 
heirs in gavelkind, and made partition, and this land allotted to the 
tenant. The demandant ſaid that after the partition the tenant infe- 


gfed N. in fee, who reinfeaffed the tenant in fee, judgment if the aid, 
c. and they were adjourned to another term, at which day it was 
awarded that he anſwer without the aid, becauſe he is oY ot her 
7475 and cannot have the voucher or warranty paramount, becauſe 

e is not in as heir, nor can he recover pro rata; for he is now pur- 
abaſor, and ſo does not hold in parcenary. And fo ſee that he did 
not lofe ſeifin of the land, though it was after adjournment. Br. 
Aid, pl. 46. cites 11 H. 4. 22. © ns 
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S. P. And 8. If I inſeoß A. with warranty, who inſeoff5 R. and after re- in- 
1 feoffs A. now he cannot vouch me, nor ſhall not have warrantia 
ſemion con- : 5 d 
tinues as to Chartz, inaſmuch as he is in of another eſtate. Br. Warrantia 


the 1 chartæ, pl. 24. cites Fitzh. Voucher 266. Per Barr. 
Writs I. 
Warrantia Cartz, pl. 11. cites 21 H. 6. 41. and 22 H. 6. 42. 


9. Tenant for life, remainder in tail, remainder in fee. Tenant 


in tail levies a fine; this has for ever hindered tenant for life, and 


remainder in tail, from deſtroying the remainder in fee, becauſe the 
fine has turned his eſtate into a baſe fee, and has deſtroyed all privity 
of eſtate ; ſo that if tenant for life and remainder in tail would make 
a tenant to the przcipe, yet they cannot vouch the remainderman in 
fee, without he will voluntarily enter into it. 11 Mod. 121. pl. 7. 
Trin. 1707. 6 Ann. B. R. Anon. | 


166 ] (K. 5) [What Perſon may vouch] upar Warranty 


m Law. 


4 
In EE ME endowed by the guardian may vouch the heir 
of the baron who has the other 2 parts, and the re- 
verſion of this 3d part. Time of E. 1. 69. b. admitted by iſſue.] 
[ [2] 14. [S9] Feme endawed in chancery, may vouch the heir 
of the baron who has the other 2 parts, though he has not the re- 
verſion of the 3d part. 17 E. 3. 8. b.] 
D [3] 15. A feme tenant in deter may vouch the heir of the ba- 
*9-743- ron. 17 E. 3. 65. b.] N 
[4] 16. Sz in writ of dnver againſt tenant in dnwer, where the 
dowment of the tenant is more low than the title of the demandant, 
yet the tenant may vouch. 17 E. 3. 65. b.] | | 
[5] 17. A feme endowed by the vendee of the baron may vouch 
the vendee for cauſe of her endowment, and the reverſion in him. 
Time of E. 1. 66. b. adjudged. ] | on” 
This vou- | [©] 18. The grantee of a ward may vouch by force of a war- 
cher is by ranty in law. 21 E. 3.11. 22 E. 3.6. 29 E. 3. 48. b. 30 E. 3. 
„ ge 6. b. Symkin Simecon's caſe. Adjudged 25 E. 3. 38. b. 40. ] 
(Grant) ſee 5 Rep. 17. a. reſolved Paſch. 35 Eliz. in B. R. in Spencer's Caſe. And being in 
caſe of a chattle real, it imports in itſelf a warranty, Ibid. 18, cites 29 E. 3. 48. and 30 E. 3. 14. 
Sumpkin Simeon's caſe. 


[ [7] 19. Tenant by elegit cannot voucl., becauſe he comes in by 
the law. 1 E. 3. 2. Contra 2 E. 3.42 b.] | 
8. In præcipe quod reddat, if the tenant vouches, the demandant 


cannot counterplead by this matter, viz. becauſe the vouchee had 


ns other eftate but only by the feoffment of a baron and feme, who were 
cefly que uſe in right of the feme, which baron is dead; for there was 
a good poſſeſſion for the time for the life of the baron: and then to 
fay that he, who is vouchee, had never other eſtate but for life of a 
ſtranger who is dead, is not good; for he had eſtate as fon, who 


might 


% A, , Bia imp. ret 


is not void between the feoffor and the feoffee, but againſt ſtran- 


ring rent for term of her life, this is a ſurrender ; and if he be im- 


Uoucher, 56 


might make feoffment ; and therefore though it be now determined, 
it is not determined ab initio. Br. Counterple de Voucher, pl. 1. 
cites 27 H. 8. 23. Per Fitzherbert J. 

9. And where the ſtatute 1 R. 2. wills that feoffments made to 
great men for maintenance ſhall be void, and where the ſtatute of 
11 H. 7. wills that feoffments made by femes their jointures made in 
uſe or poſſeſſion by their firſt baron or his anceſtor, ſhall be void, yet this 


gers; per Fitzherbert J. But quzre if it be a good poſſeſſion to 
vouch, but that a ſtranger, who is not heir, may counterplead it; 
for this is not like to the other caſe, for the other was a good plea 
for a time, and thoſe are void. Br. Counterpica de V oucher, pl. 1. 
cites 27 H. 8. 23. IN 


(L) Voucher. Ih vouch as Heir. LAnd [ 59 ] 


* 1 F A. be infeoſed with warranty in fee, and after A. dies with- co. Litt. 
out iſſue, by which the land deſcends to the uncle, and then 12. a. ſays 
the uncle enters and dies without iſſue, by which it deſcends to the fa- 0G 1p 


- a k father can- 
ther of A. it ſeems that the father may vouch upon this warranty, not vouch 


| ſhewing the ſpecial matter, though he cannot make himſelf heir to the feof- 


s : for as heir 
his ſon. Contra, Co. Litt. 11. b.] | 5 
for though the warranty deſcended to his uncle, yet the uncle leaves it as he found it, 
and then the father cannot take advantage of it; for Litt. ſ. 603. ſays that warranties 
ſhall deſcend to him that is heir by the common law. And f. 718. he ſays that every warranty 
which deſcends doth deſcend to him thatis heir to him which made the warranty by the common 
Jaw, which proves that the father ſhall not be bound by the warranty made by the ſon; for that 
the father cannot be heir to the ſon that made the warranty ; and a warranty ſhall not go with 
tenements whereunto it is annexed to any ſpecial heir, but always to the heir at the common laws 
And therefore if the uncle be ſeiſed of certain land, and is diffeiſed, and the ſon releaſes to the 
diſſeiſor with warranty, and dies without iſſue, this ſhall bind the uncle; but if the uncle die 
without iſſue, the father may enter; for the warranty cannot deſcend upon him. 
Treat. of Tenures 15. 16. ſays, that in caſe of the ſon's being infeoffed with warranty, and the 
uncle's entering after his death into me land, and dies, it is doubted whether the father ſhall take 
benerit of ſuch warranty where the uncle has not, as it were, actually poſſeſſed it by voucher or 
warrantia chartæ. And ſays that Coke excludes the father, as not repreſenting the ſon, with 
whom the contract was made; but that Hale admits him; for fince the uncle was poſſeſſed of 
the land, he was in actual poſſeſſiou of all its appendices, | 


— 6 . 


2. If the feme tenant in dower leaſes her ęſtate to the heir, rend- Br. Reco- 
very, pl. 6. 

, 2 ; cites S. C. 
pleaded he ſhall vouch as heir living the tenant in dower, well And that 
enough. Br. Voucher, pl. 30. cites 45 E. 3. 13. he — gg 

; | a raign the 
firſt warranty as heir in the life of the tenant in dower, but he ſhall not have in value during the 
life of the tenant in dower; per Mowbray, quod non negatur. Brook ſays, but ſee anno x H. 5· 
which is contra, as it is ſaid, and that he thall have in value immediately. rs 


3. If a man has iſſue a ſon and a daughter by one venter, and a ſor 2 8 cited 
.* 7 * . . N y 4 
by another, and dies, the eldeft ſon enters, and dies without iſſue, and 8. J. Hob. 


the ſiſter enters, it ſeems that he cannot vouch as heir to the father, rag, in cafe 


nor be vouched as heir to him; for the youngeſt ſon of the half- of Rot v. 


blood is heir to the father, but /he is heir to her brother of the whole- ng ee 
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Gouther. 


— blood: Br. Voucher, pl. 12. cites 35 H. 6. 33, 34. and Fitzh. 
kerne 3. Voucher, 94. 32 E. 3. | 
met vouch as heir alone, except ſhe comes in as vouchee for poſſeſſion with the very heir. 


4. =_ man ſhall vouch as heir, unleſs in privity of eflate. Co. 
Litt. 38 5. a. N 
5. If any lands be given to 2 brethren in E with a warranty 
ts the eldeft and his heirs, the eldeft dies without 45 the ſurvivor 
albeit he be heir to him, yet Hall he not vouch. Co. Litt. 385, a. 


[ 58 ] (M) Voucher. Upon Warranty m Law, Upon 


what Warranty it may be. 


Br. Gar- [Lt. 1 F 2 exchange land, without any clauſe of warranty, yet the 
ranties, pl. law creates a warranty between them, and thereupon the 


— one may vouch the other. 45 E. 3. 20. b. time of E. 1. 132.] 


F. N. 2. 155 (3) —.— See (A. 2) pl. 3 


2. The king gave land in tail to his couſin, ſaving the reverſion. 
The tenant in tail exchanged this land for other to M, P. with war- 
ranty, and left aſſets, and died without iſſue ; by which the king, upon 
office thereof found, demanded to have the land to tevert, and be- 
cauſe it appeared of record that other land was deſcended to the 
king, and this land was exchanged, which ig a warranty in law, 
therefore M. P. was reſtored by reaſon of the warranty, and aſ- 
ſets ' an to the king. Br. Taile & Dones, &c. pl. 34. cites 
45 All. 6. 


(M. 2) Upon what Warranty a Voucher may 
be. In respect of the Words and Extent of 
them. 


8. P. for k 1. 1 F a man makes feoffinent in fee, and warrants the land to the 
\— rm # feoffee in forma prædicta, now it ſhall by this be intended war- 
the eftate. 7anty in fee, by theſe words in forma prædicta. Br. Expoſition, pl. 
precedent. 29. Cites 14 H. 4. 13. 
Br. Gar- 
ranties, pl. 66. cites S. C. 5 
Br. Reco- 2. Where a man infeoff5 B. in fee, and warrants the land to him, 
rr he may vouch, and recover fee- ſimple in his life; but if he dies, his 
heir cannot vouch. Br. Garranties, pl. 26, cites no book ; but ſays, 
vide alibi pro lege. 
3. It was held by all the juſtices in the Exchequer-Chamber, 
except June, that where a man will make warranty to bar bim and 
his heirs, but not to be vouched, or to render in value, he may warrant 
it for him and his heirs againſt the dean of P. and his ſucceſſors, &c. 
who have no tilt. Br. Garranties, pl, 30, cites 7 H. 6. 43. 5 
| 4. Or 


Uoncher; 58 


4. Or with this clauſe, provided always that the party nor- his 
heirs ſhall not vouch the feoffor nor his heirs, nor recover in value; for 
he may yet rebut, and plead this in bar; and therefore the proviſo 
does not reſtrain all the force of the warranty, and fo it is not void. 
Br. Garranties, pl. 30. cites 7 H. 6. 43. | 
5. And he may make the warranty ſimple, and make defeaſance by 
_indenture that if he vouches that the warranty ſhall be void; and this 
holds good, by all the juſtices ; and the other way alſo, by all, except 
June. Br. Garranties, pl. 30. cites 7 H. 6. 43. 
6. But Sir Robert Brudnell, late Ch. J. of C. B. deviſed other 
warranty, which is now in uſe, viz. That the grantor, for himſelf 
and his heirs, will warrant againſi him and his heirs; and by this 
the feoffee ſhall rebut, but ſhall not vouch. Br. Garranties, pl. [ 59 [ 
30. cites 7 H. 6. 43. CEE 


(N) Voucher. Upon what Warranty a Voucher See (S) pl. 
may be. As Afignee. [Warranty in Deed.] 3 


(F. a) pl. 5. 
[ 1. U PON a warranty to one and his heirs, the aſſignee ſhall Br. Gar- 
not vouch. 14 Hf. 4. 5: b.] | : ranties, pl. 
[ 2. But upon a warranty to one, his heirs, and aſſigns, the aſ- 5 e * 
ſignee may vouch. 20 H. 6. 34. b. Co. Litt. 47. } 5 
[ 3. [Aud] upon a warranty to one, his heirs, and aſſigns, the tf A. inf. 
aſſignee of the aſſignee may vouch. Contra admitted 25 E. 3. 50. F. with 


4 a warrant 
per Curiam, and 26 E. 3. 56. b. ] to ham, HY 
heirs, and aſſigus, and after H. f C. <vho after infeoffs D. who is impleaded, he ſhall not vouch 
as afſignee of R. per Cur. Br. Voocher, pl. 160. cites It. Not. fol. 14. but cites 12 E. 2. and 13 
E. 2. and 28 E. 3. contra.——If a man 22, A. and B. to have to them and their heirs, vit a 
clauſe ofwarranty prediftis A. and B. & corum hies ed bus & ffignatis; in this caſe if A. dirs, and B. 
ſurvives and dies, and the heir of B. infeoff; C. he ſhall vouch as aſſignee; and yet he is but the aſ- 
p ſignee of the heir of one of them; for in judgment of law, Mines of the heir is the aſſigneè of the 
6 auceſtor; and fo the alſignee of ih aſ/ignee ſhall vouch in infiuitum, within theſe words, his aſſigus. 
Co. Litt. 384. b. | » 

So if a man mf of5 A. to hav» to him, his heirs, and aſſiant, and A. infeoffs B. and his heirs, and B. diet, 
the heir of B. ſhalt vouch as aſſignee to A. fo as heir of aſſignees, and affignees of aſſigns, and at- 
ſigns of heirs, are within this word (afligns,) which ſeemed to be a queſtion in Bracton's time. Co. 

e Litt. 384. b. | 


F [ 4. If A. warrants land 1% B. and his aſſigns, the aſſignee; by 
. force of this warranty, may vouch during the lift of B. but not after 
the death of B. becauſe the warranty is but for the life of B. for de- 
fault of the word ( heirs.) Co. Litt. 47. J | 
| [5.] No man ſhall vouch as aſſignee, but he that comes in privity of And there- 
5 eſtate; but he muſt vouch his fecffor, and he to vouch as aſſignee. Co. . 5 "hi 
3 Litt. 385. Aa. — Ho 400 be ift 
55 | effed with warranty to him, his heirs, and aut, and he makes a gift in tail, the 1 emainder in fee the dence 
makes a feoffment in fee, that feottee ſhall not vouch as allignee, Co. Litt. 385. a. 
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Vox, XXII, | F 3 (N. 2) Upon | 


Joucher. 


(N. 2) [Upon what Warranty a Man may vouch 
as Aſſignee. Warranty i Lato. 


\ [1] 5. U PON a warranty in law, the affignee may vouch 
— without any word of aſſignee in the grant. Co. 5. 


Spencer, I7. ] 
IL [2] 6. As if. a ward be granted to another, the aſſignee 


may vouch the firſt grantor. Co. 5. Spencer, 17. Contra 39 


E. 3. 8. Agreed. ] 


[60] {(O) Voucher. ball be ſaid Aſſignee. 


Fol. 744. [ I. H E that comes in nat by title, but by abatement, cannot vouch 
. — ; 


as aſſignee, 41 E. 3. 18. b. 
* (S) pl. 2. If Rafe, with . hens. to him and his afſigns, gives in tail, 
dhe dance may vouch as aſſignee. 14 H. 6. 4. ] 
: [ 3. He who is in of other e/tate, cannot vouch as aſſignee. 20 H. 
. 4. b. ] : | 2 

1 If feoffee, with warranty to him, his heirs, and aſſigus, aliens 
in fee, and retakes to him in fee, and alicus to another in fee, he may 
vouch as aſſignee; for he is not in of other eſtate. Contra 20 Ul. 
6. 34. b.] 

[ 5. If a ward be granted to a feme who takes baron, and dies, the 
baron fhall vouch as aſſignee by force of this warranty in law. Co. 5. 

Spencer, 17. 18. See 30 E. 3. 6. b. 14. b. Simkin Simeon's caſe. 

And quære whether this caſe will warrant this opinion; for there 
the vouchee could not f prove] the death of the wife; and upon 
this the vouchee demands what they had to bind him; but 
there the judgment is given only againſt the baron, and he 
over againſt the vouchec, which implies that they intended the 
feme dead.] | | 

6. If a warranty, be made ts a man and his aſſigns, the aſſignee o 
the heir of io fg ſhall vouch as aſſignee. Quod nota. F. N. B. 
135. (G) in the new notes there, cites 7 E. 3. Warranty, &c. 44. 10 
E 3. 32.19 E. 2. 85.13 F. 1. 93. 

7. An aſſignee of part of the land ſhall vouch as aſſignee; as if a 
man make a feoffment in fee of 2 acres to one, with warranty to him, 
his heirs, and aſſigns, if he make a feoffment of one acre, the feoffee 
ſhall vouch as aſſignee; for there is a diverſity between the whole 

late in part, and part of the eftate in the whole, or of any part. As 
if a man hath a warranty to him, his heirs, and aſſigns, and he make 


a leaſe for life, or a gift in tail, the leſſee or donee ſhall not vouch 


as aſſignee, becauſe he hath not the eſtate in fee-ſimple, whereunto 
the warranty was annexed ; but the leſſee for life may pray in aid, 
or the leſſee or donee may vouch the leſſor or donor, and by this means 
he ſhall take advantage of the warranty. But if a leaſe for lifts 
2 N ar 


Uoucher. 60 


or gift in tail be made, the remainder over in fie, ſuch a leſſee or 
donee ſhall vouch as affignee, becauſe the whole eftate is out of the 
l:/Jor; and the n eſtate, and the remainder, do in 
judgment of law; to this purpoſc, make but one eſtate, Co. Litt. 
85. a. | | 

: 8. If a man infecſi 3, with warranty to them and their heirs, and 
one of them 3 ts the other 2, they ſhall vouch; but if he had re- 
leaſed to one of the other, the warranty had been extinct for that part; 
for he is an aſſignee. Co. Litt. 385. a. | 

9. When one comes in as a cy gue »ſe, it is by the limitation 
of the party; and though he does not come in en le per, yet his 
eſtate is under the warranty, and he ſhall be an aſſignee to take ad- 
vantage of a condition. MS. Rep. Mich. 5 Ann, in caſe of 
Smith v. Tindall. 


(P) Upon what Conveyance a Voucher may be. [ 61 ] 


LI. A Man cannot vouch upon a releaſe of a right, which gr. you.. 
enures by way of extinguiſhment, with warranty. 21 E. ci 3. 
cites * * 


: 1 Br. 
Counterple de Voucher, pl. 29. cites S. C. 


3. 27- ] 


[ 2. As if one coparcener enters into the whole in her own name, and Br. Vou- 
after the other releaſes to her with warranty, ſhe cannot vouch upon ©"P!: 53- 
2 3 R - cites S. C. 
this, becauſe the releaſe enures by way of extinguiſnment. 21 E. — Br. 

2. 2 . | Counterple 
ks ] de Von- 
cher, pl. 29. cites S. C. 


3. Upon a releaſe with warranty, which enures by way of matter 
P:/tate, a voucher may be. 21 E. 3. 27. ] 

[ 4. As if 2 coparceners are ſeiſed, and the one releaſes to the other Br. you. 
in fee with warranty, ſhe may vouch upon this warranty, becauſe cher, pl. 63. 


this releaſe enures by way of mitter eſtate, 21 E. 3. 27. ] omg Ge 


where 2 coparceners are. and the one enters in the name of both, and the oth:r re/eaſ-s to her all her right 
this is good cauſe of voucher ; for it cout vails entry and feoffment, and ſhe may vouch her ſitter 
ho releaſed. Br, Counterple de Voucher, pl. 29. cites S. C. 


5. Reverſion and rent reſerved upon a leaſe for life, is good cauſe 
to vouch, and to recover in value. Br. Recovery, pl. 44. Cites 6 
E. 3. 11. and Fitzh. Voucher 126. | 
. If feme tenant in dower leaſes her eftate to the heir rendring rent 
for term of her life, this is a ſurrender; and if he be impleaded he 
thall vouch as heir, living the tenant in dower, well enough, Br, 

Voucher, pl. 30. cites 45 E. 3. 13. | | 

7. If a man makes feoffment in writing by the word dedi, and 
the feoffee dies, his heir cannot vouch by this deed of gift. Br. 
Voucher, pl. 160. cites It. nota, fol. 14. 

8. A man cannot vouch by a confirmation with warranty; for the See war- 
warranty is perſonal, Br. Bar, pl. 55. cites 21 H. 7. 32. wy? 67 
lf 4. be ſeiſed of lands in fer, and B. relaaſes unto him, or confirms bis eſlate ih fee, with war- 
raniy to kim, bis heirs and aſſigns, all men agree * warranty to de good; but ſome have 3 
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that no warranty can be raiſed upon a hare releaſe or confirmation, without paſſing ſome eftate or 
trauſmutation of poſſeſlion. But the law, as it appears by Littleton himſelf, is to the contrary, and 
that both the party, and (as ſome do hold) his aſſignee ſhall vouch ; but be that is vcucbed in that 

ce, muß be proſent in court, and ready to enter into the warranty, and to anſtwer; and the tenant muſt /hew 
1 be deed ＋ releaſe or confirmation with warrenty, 10 the intent the demandant may bave an anſeber there- 
ante, and either deny the deed or avoid it; for that at the time of the confirmatien made, he to 
whom it was made, had nothing in the land, &c. for otherwiſe the demandant may counterplead 
the voucher by the ſtat. of W. x. viz. That neither voucher, nor anv of his anceſtors, had any 
ſeiſin whereof he might make a feoftment ; and this is grounded upon the ſaid ſtatute of W. x. the 
words whereof be, fil neit ſon garrantie en preſent que l'un voile garranter de long | ſon] gree, & 
maintenant enter en reſpons: otherwiſe the tenant mult be driven to his warrantia chartæ. Co. 
Litt. 38 ö. a. b. 

Hob. 21. 22 in caſe of RorL v. Os zoxx, cites 12 H. 7. 12. ſ but it ſeems miſprinted for 21 H. 
7. 32. ] where it has been ſaid, that upon a releaſe or confirmation with warranty, a man cannot vouch, 
and therefore he ſhall have a warranty ot charters, Hobart Ch. |. ſays, it is clear, that as to him 
that warrante:, he may, and cites 4 E. 2. Fitzh. Voucher 244. and 1 H. 4. 19. 38 E. 13. But he 
fays the cauſe may be ſo, as the demandant may counterplead the voucher, and then the tenant 1s 
driven to his warranty of charters for default of his voucher in deed ; and that ſo the book 12 [21 
H 75. is in that ſenſe true; for if the defendant ſhall vouch, as he may, againſt the warrantor, and 
oe counterpleaded by the demandant, truly he ſhould lofe his land, and the aid of voucher too; 
for he were paſſed the requiring of a new plea of the warrantor, when he had been by the youcher 
counter pleaded before. 


| F . { 
[ 62 ] (Q) Voucher. In what Aclions. | 
See (X) | | > 
In wy ef 1 IN writ of drwer no voucher ſhall be.] 
& Qc1e5 2 ; . | 
land, the tenant as to one acre vouched to warranty, which the demandant counterplead:d that be wie 
i; vouch:a, nor none of bis anceſtors, ever bad any thing, &c. after the ſeiſin of the baron. And ſo i: 
ems that the tenant in writ of dower may vouch at large. Br. Voucher, pl. 74. cites 22 H. 6. 42. 
Sce pl. 11. | 


f3 — & 5: OY Nn. 


Quad a de- [ 2. In quod ei deforceat for land which ſhe claims in dower, 
forccat upon voucher does not lie, if it be brought againſt the recoveror, in 


A recove . 8 . . 
- am the firſt writ; for this writ is in nature of a writ of dower. 44 


by default, E. 3. 43. ] x $ 
the tenant D 3. But otherwiſe it is if this writ had been bronght again? the 


pRucbed one very ſame who recovered. 44 E. 3. 43. 


Won agcy 
and pray:d that the parol might drmur ; and the voucher ſtood, but the parol did not demur, becauſe C 
K was upon affiſe, where a man ſhall not have hisage. And fo ſee that the nant wy an Jud 1 
ei d:forceat by the common law, and the demandant may vouch by the flatute of Mm. 2. cap. 4. ac ft eſſt te- 0 
ent. And this ſeems to be where the tan unt pleads the ® firft receviry; for then he is become actor, : 
and the plaintiff defendant. And ſo note that the one nor the other cannot vouch in this action; a 
and Thorp ſaid, that if he was the ſame perſon againſt whom the recaety was had, he ſhall not have ; 
the voucher. Br. Voucher, pl. 27. cites 44 E. z. 42. 43. Br. Quod ei deforceat, pl. if 
4. cites S. Go 

* He may aſter the firſt recovery pleaded, and not before, and this by the ſtatute ; per Little- W 
fon. Br. Voucher, pl. 10. cites 33 H. 6. 46,——Br. Quod ei deforceat, pl. 1. Cites S. C,——S, P. 
Br. Quod ei dgforceat, pl. 12. cites 50 E. z. 12. 25- 


The beſt opinion was, that in der, ar quad ei deforceat, the tenant may vouch the heir of full age, VC 

or within age well enongh, without ſhewing ſpecialty, unleſi he be in ward; and if he be in ward, . 

he ſhall ſhew ſpecialty, and otherwiſe not, and this for the laſi of the guardian; and after the tenant 15 

gratis ſhewed ſpecisliy, but nat de rigore juris. Br. Voucher, pl- 45. cites 30 E. 3. 25. Br. 2 

Quod ei deforceat, pl. 12. cites 55 E. 3. 12. 25. S. C. — 

. [ 4. Voucher lies in writ in rigbi K ward. 48 E. 3. 20. 21 E. | 2 
3. II, 22 E. 3. 6. 10 H. 6. 17. b. 30 . 3. 6, b, 14. 17. b. 39 E. Js 


I. 34 E. 1. Aid 183. 2 E.3.42.] 


L 5. But it does not lie in cfeciment of ward, 48 E. 3. 20. |] vo 


[6, In vn 


Uoucher. | 62 


[ ©. In quare impedit defendant ſhall not vouch. (It ſeems for the me Tons 
> ! £ ; * cher, pl. 7 
danger of lapſe by the delay.) 9 H. 6. 56. b. Curia. ee e 
— S. P. But ſhall have warrantia chartæ, if it he againſt a common perſon. Br. Warrantia 
Chartæ, pl. 2. Cites 8. C — Br. Qyare impedit, pl. 7. cites S. Co 


7. But in quare impedit defendant all have aid of the king in 
lieu * of voucher, becauſe he has no other remedy againſt the king; # Fol. 745. 
{or he cannot haye warranty of Charters againit him. 9 H. 6. 56, 
aljudged. 5 H. 7.160. ] | _— ar 
Chartz, pl. 2. cites S. C. Br. Quare Impedit, pl. 7. cites S. C. 
+ See (8) pl. 1. 


[ 8. A man may vouch in writ F right of aduowſen. H. 6. 
56. b.] 


9. A man ſhall not vouch in a ſcire facias to execute a fine. 18 E. T's N. 8 
3. 33. 39 E. 3. 4. b. 16 E. 3. Aid 130. admitted. ] 2 
-n ſcire facias the tenant cannot vonch, but Mall have warrantia chartæ. Br. Voucher, 
pl. 122. cites 42 E. 3. 5. Though the tenant in the ſcire fecius may have writ of warranty of 
chart« rs, yet his feoffor ſhall loſe his warranty paramount, which he might have by way of 
voucher in a formedon, which he luſt in a writ of warranty of charters. Br. Scire facias, pl. 125. 
cites 24 E. z. 57. ä 


[ 10. If upon a falſe office, that B. the tenant of the king aliened to 1 6 3 ] 
C. [and thereupon] C. had a livery and made a fine, and by leave ali- 
ened to another, and retooꝶ an eſtate with warranty; and after another 
ce is found for the king, that B. died ſeiſed his heir in ward; 
whereupon a ſcire facias iſſued againſt C. to reſeiſe, C. cannot vouch 
the alienee in this action; for the king was deceived in the licence, 
and ſo C. in by abatement. 29 Aft. 30. adjudged. 32. ] 

[ 11. In a writ of derber againſi the heir of the baron, he cannot The guar- 
vouch. 22 E. 3. 3. b.] wowed” 2; 47 a 

. | vouch in 

5 of dæzoer ; contra of other tenant in writ of ward. Br. Voucher, pl. 143. cites 48 E. 3. 20... 
ee pl. 1. 


[ 12, In a guad permittat for turning of a water, the defendant = ws 

y c 7 N : C er P * 

cannot vouch. 30 E. 3. 206. b. 33 
S. O Br. Quod permittat, pl. 3. cites M. 3 E. 3. That the defendant cannot vouch in quod 


permittat | generally. ] 


© [ 13. Ina writ of intruſion, ſuppoſing that the tenant himſelf abated, 
if the tenant ſays that he is tenant for life, the reverſion to J. S. yet 
he ſhall not vouch J. S. becauſe the writ is brought of his own 
wrong. 3 E. 2. Ayd. 162. Adjudged. ] 

[ 34. The tenant in an aſſiſe cannot vouch for the ſpeech and fa- F. m 8 

. 135 

vour of an aſſiſe. Com. 89. b. Co. 8. 50. 9 H. 5. 14. ] N 
mitted.— Aſſiſe againſt H. and two inf.nts, all plead to the afſile by bailiff, which remained, and at the 
Cay the two came in perſon and would have vouched H who was ready t enter; ſed non recipitur; the 
reaſon ſeems ts be that voucher is not a thing of which he may have certificate, as recovery, fins, relcaſe, 
& c. Br. Aſſiſe, pl. 426. cites 8 E. 3. 39. For he /ball not baue other matter in perſon after that he 
hath N by bailiff, but only that of which certificate les; wherefore they pleaded a releaſe; quod 
nota. Br. Ibid. 


L 15. The tenant in a writ of entry in nature of an aſſiſe cannot 8. F. Br. 


2 ; . | Tſe, pl. 
vouch, becauſe it is againſt the ſuppoſal of the writ, and the voucher oe 45 


ought to be granted by the party, and not by the court as it is of aid, 21 f. 4. 18. 
4 F ; and S. P. For 
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10 — and if he ſhould grant it, it will abate his own writ. 7 21 E. 4. 15. 
ed tO . 

fly his b. 9 H. 5. 14. 5 R. = Ayd. I 16. Adjudged. ] N 

own wrong. Br. Voucher, pl. 53. cites 9 H. 5. 13. 14. S. P. Br. Ibid. pl. 121. cites 23 II. 6. 
23 · per Priſot; and Brooke ſays that the law is to. 


14 E. 3. Aid. 23. by Strarde. ] 
17. A man cannot vouch in fea ad molendinum. Br. Voucher, 
pl. 150. cites 4 E. 2. and Fitzh. View, 149. | 
Rr. Attaint- 18. In attaint the tenant vouched M. M. and was ouſted of the 
Te 5 £7: voucher; for this ſuit is only to be reftared to his firft poſſeſſion, where- 
E 3-21, of no meine time is adjudged in law. And it was faid there that 
for the fame reaſon a man may do ſo in quad ei deforceat, and yet 
voucher lies there, and in other writs in which a man may life by 
default. Br. Voucher, pl. 93. cites 10 Aſſ. 8. | 
19. In torit of right upon diſclaimer, the tenant who diſclaims 
ſha!l not be ſuffered to vouch, for he is the ſame perſon who did the 
tort, viz. diſclaimed. Br. Voucher, pl. 114. cites 12 E. 4. 14. Per 


_ F 16. Ina writ of admegſurement of paſture a man may vouch. 


Littleton. 
Br. Vou- 20. In quo tcvarranto a man ſhall have aid and vouch. Per Briggs. 
e Br. Franchiſes, pl. 26. cites 20 E. 4. 5. | 
It. Nott. 2. 21. In writ of right de rationabile parte, the tenant cannot 
vouch. Br. Voucher, pl. 145. cites F. N. B. fo. 9g. by the opinion 
of Breton. 1 
F. N. B 22. Voucher ſhall not be in uber ebizt, Br. Voucher, pl. 147. 


297-0) cites F. N. B. . 
[ 64 ] 23. In mortdancgſtor the tenant may vouch at large. Br. Mort- 
" * = danceſtor, pl. 61. ſays it appears elſewhere. | 
24. Where writ of entry en le peſt is againſt tenant for liſe to 
bind the fee-fimple, he ought to pray aid of him in reverſion, and 
then they to vouch upon the joinder, &c. Br. Recoverie, pl. 27. 
Cites 23 H. 8. | | 


(R) For what Thing there may be a Voucher. 


*Br.Vou- F x, I F rent ſervice be demanded the tenant cannot vouch. * 44 
cher, pl. 26. | 


+ Br. Voucher, pl. 112. cites 8. C. In mortdanceſtor of rent the tenant vouched to war- 
ranty, the other ſaid that that which he demands is rent ſervice; and admitted a good counterplea. 
Br. Counterpte de Voucher, pl 40. cites $ Aſſ. 3 5.—— Br. Mortdanceſtor, pL 19. cites S. C 
8. P. in juris uttum of rent. Br. Counterple de Voucher, pl. 49+ Cites 18 E. 3.1. Brooke makes 
a you where pernour of the rent is impleaded, and youches. 

n formedon of rent the tenant woucked to warranty K. and the demandant ſuid that his demand was 
rent ſervice; judgment, &c. And the tenant ſaid that the land is boys de ſon fee ; judgment, &c. and 
no plea, but b coertion of the court was compelled tu ſay that the land was held of another, abſque loc 
that #he de ned ſervice, priſt; and nothing was entered in the roll but whether it was rent 
ſervice or not, notwithſtanding the prayer of the parties, and their matters were given in evidence. 
Br. Counterple de Voucher, pl. 12. cites 44 E. 3. 19.——Br. Voucher, pl. 26. cites S. C. 

Entry fur difſeifor of rent, the tenant ſaid that he wwas tenant of the lau out of which, &c. and that J. . 
was ſeiſed of it diſcharged of any rent, and pave to bit ancefior in tail, and ſo voucher of the land diſ- 


charged #y rei ] and per Cur. he ſhall ſhew cauſe, becauſe he vouches of anotber thing which 


45 nt in demand, but the demandant ſhall not have traverſe to the cauſe as here, nor the tenunt ſpall 

2 be compelled to ſhow what rent it is in his vauchur, but the demandant ſhall aver it by counterplea, 

that it is rent ſervice, and then the teaant ſhall not youch wheres rent ſervice is in demand. 3 
N 92 5 * 4 1 d * t 


and relied upon the deed with warranty. And per Brudnell, it is 


Uoucher, | bo 


the heſt opinion was, that he may vouch out of the degrees, as here, becauſe it is of another thing 
than is in demand, viz. of the land where rent is in demand, and fo out of the caſe of the ſtatute, 
Br. Voucher, pl. 118. cites 21 E. 4. 26.— Br. Counterple de Voucher, pl. 46. cites S. C. 


[ 2. If the 2ward of body be demanded, the defendant may vouch, Vd of, 


46 E. 3. 25. Perkin's Sect. 60. 22 E. 3. 13. b. 29 E. 3. 48. b. 30 e 
E. 3. 6. b. 14. 39 E. 3.8. 25 E. 3. 38. b. 40. 34 E. . Aid. 184. 2 the body, 
. 2. Fa the di fend- 
3˙4 ] ant ſuid, that 
a Hranger laſed the word of the Body and marriage to the defendant, and vouched him to warranty, and 
had it. Quod nota, that he may vouch in this action of chart/e ; for the action 1s writ of right of 
ſcigniory, and yet it is but chattel in demand. Br. Voucher, pl. 68. cites 7 H. 6. 14. ö 


[ 3. If a rent-charge be demanded, the tenant cannot vouch, if = Br. vou- 


he does not vouch as for the land dijcharged of the rent. But he cher. pl. 
112 Cites 


may vouch as for the land diſcharged of the rent, as that ſuch a 3 
one was ſeiſed of the land diſcharged of the rent, and infeoffed him. Littleton; 


* 10 E. 4. 9. b. Fitzh. Na. 135. f C. Co. 2. The Archbiſhop quod non 


of Canterbury, 47. b. 3 H. 7. 4. 21 H. 7. 10.] nk EY 
135. (E) S. P. See Worrantia Chartæ, (A) pl. 3. S. C. 
+ This ſeems miſprinted for (E) : 


4. Dower againſt W. who vonuched to warranty the heir of the 
baron, who came and demanded what he had ta bind him. Hill ſaid, 
our father, whole heir we be, legſed for life, rendring to him and his 
herrs 12 8. yearly, which reverſion is in the heir, and fo vouched him 
by the reverſion and rent. Parn. ſaid, he need not ſhew any deed. 
But per Herle, then diſclaim the reverſion or grant it. Parn. ſaid, 
the leaſe was upon condition, rendring rent with re-entry, and ſo his 
eltate deſtroyed in law ; judgment. And per Herle, this is no plea 
without entry in fact; nor to ſay that he has ceaſed of the rent, and 


that he has writ of c:ſſavit pending. And becauſe he did not ſay [ 6 5 ] 


other thing, it was awarded that the feme recover againſt the heir, 

if he has by deſcent ; and if not, againſt the tenant, and the tenant 

over in value agar the vouchec; and fo the feme ſhall recover 

againſt the heir, and yet the tenant has no eſtate but for term of 

life. Br. Counterple de Garrantie, pl. 7. cites 6 E. 3. 

5. It ſeems that in ſuch caſe, where the land is charged in fact at As where 

the time of the making of the warranty, that he who has the warranty 9 
cannot vouch of the land diſcharged, &c. tor it was charged, in fact, at fo, andthe 


the time of the warranty. Br. Voucher, pl. 133. | Jon had com- 


mon aut of 


the land of N. S. and the father releaſed to M. F. with warranty ; and after the ſan brought He of the 
common, and the warranty was pleaded, and the ſon recovered. br. Voucher, p!. 123. Cites 22 
Aſſ. 38,——But Brooke makes a ure if the warranty, &c. was ſuſpended for ile dime. Br. Voucher, 


pl. 123. 


6. Formedon of 12 acres of land, and 20s. rent; the tenant vouched 
to warranty J. N. for all; and good per Cur. for, prima facie, he 
ſhall be intended pernour of the rent. But per Littleton, upon 
ſuch voucher, it is a good counterplea that he is tenant of the land, 
out of which, &c. Br. Voucher, pl. 11. cites 35 H. 6. 30. 

7. In treſpaſs the defendant pleaded leaſe for bo years a the father 
of the plaintiff, and * of the plaintiff himſelſ with warrantyy 


F 4 no 


RRR 
, n 4 4 


Uolicher. 


no plea, but he ſhall plead it by way of covenant; for warranty, as 
here, is perſonal; and he cannot vouch by it, for perſonal, &c. But 
in writ of ward a man may vouch ; but, as here, he is put to writ 
of covenant, as in waſte; and Fineux was of the fame opinion, 
And per Tremale J. It is a good bar. Br. Voucher, pl. 89. cites 
„ 72 2 
Br. =—_—- > Where a man is infeoffed of a manor cum pertinentiis, and 
rau franchiſe of aſjiſe of bread and beer is appendant, he may vouch. Br, 


J. 1. ci 2 1 * 1 
Pa © Voucher, pl. 168. cites Itin. Can. 2. & Itin. Not. 2, 


(S) Voucher, bat Perſons may be vouched. The 
| King. | 


2 Iaſt. 269. [ I. I F the king grants land with warranty, and the tenant is im- 


< 8 * pleaded, he ſhall have aid of the king in lieu of voucher. 
r. Vouch- ; 

5 H. 6.4. Dubitatur 9 H. 6. 56. b.] | 
cies 2 H. 3. that a man might vouch the king, and that the parol would have demurred for his 
nonage; but that the law is contrary now, and cites 9 H. 6. 56. Note, a common recovery in 
a writ of entry againſt I. S. for the manor of D. in the county of Buckingham was endeavoured to 
be drawn, and ſuffered at the bar, wherein the tenant prayed aid of the king, by reaſon of a warranty 
in [of] the king, whereby he warramed that land, and granted to make recompence upon evittton, and this 
aid-prayer was to be inſtead of a voucher, the warranty being created by fine, and recovery drawn 
in paper, wherein the tenant vouched the King ; and Sir Robert Heath, the king's attorney, (by 
a warrant, as he ſaid, from the king) entered into the warranty, and prayed that the demandant, 
might count, and ſo it was drawn that the demandant, petit verſus dominum regem that land (as the 
uſual manner of the courts in common recovery is,) and that the attorney of the king vouches over 
the common vouchee : but this being peruſed by the court, although the attorney ſaid he bad 
warrant for ſo doing, yet becauſe ſuch a courſe hath not been ſeen, nor any precedent ſhewn that 
any ſhould count againſt the King as vouchee, and this courſe is now deviſed to bar a remainder, 
expectant upon an eſtate tail in the King, (as a fine by the King is ſufficient to bar an eſtate tail in 
him) and although it is uſed to be l- ied by the king, yet that is done by way of render, aud not by 
ai immediate writ of covenant; therefore the Court would not ſuffer this recovery to paſs; for 
the king ſhall never reader in value upon voucher ; but in ſuch caſe they ought to ſue to the king 
by petition to have in value, and not by way of voucher. Cro. C. 96, pl. 22. Mich. 3 Car. C. B. 
Anon. cites 9 H. 6. 3. and 56.25 E. 3. 39. 39 E. 3. 11. Pig. of Recov. 74, 75. cites S. C. and 


- Tays tliat decency and order hinder ſome from ſuffering ® common recoveries, and therefore the king 


cannot ſutfer a common recovery; for if he ſuffer a common recovery, he muſt be tenant ur 
vouciee ; aud in both caſes the demandant muſt count againſt him, and there muſt be judgment 
agaiaſt him, which the law does nct ſuffer, ſo cannot come in as tenaut by receipt; but if the party 
have ang warranty, he muſt pray him in aid. 8 

66 

Br. Reco» I 2. So if the grant be to have in recompence. 9 H. 6. 4. 56. o.] 
very, pl. | ö ä | 

22. cites 8. C In this cafe, and the caſe above, pl. 1. it was faid by the clerks of the peace, that if 
the tenant be impleaded, and prays aid of the king by this cauſe, in lieu of voucher, the ſpecial mat- 
ge {all be entered; or otherwiſe he never ſhall have ia value by petiticn or otherwiſe, ' A good di- 
yerſity. Br. Recovery, pl. 23. cites 9 H. 6. 4. 


pot youch 


be king, Contra, 2 H. 3. Age, 149. J 
1. Aid del Roy, pl. 41. cites 21 E. 3* 47s 


Aman en- 3. The grantee of the king with warranty, ſhall not vouch the king, 


4] Tf the ing grants land to me and to my heirs, and grants that 
J am impleaded, or loſe in any manner, otherwiſe than by my own 
act, that the King /ball render to me in value other land; _—_ 


„ „ . NEVE 4; 


at 


Aoucher. 5 66 
2 good warranty againſt the king. Br. Garranties, pl. 37. cites 39 
E. 3-12. | | 


(S. 2) [What Perſons may be vouched,] Other Fol. 746. 
Perſons. Corporations. — 


[1] 4 A SUCCESSOR biſhop may be vouched upon warranty 
| made by predeceſſor and chapter. 40 E. 3. 27. b.] 
[ [2] 5. A man cannot vouch him who ſhall be. biſhop of ſuch The caſe 


biſhoprick ; for this is utterly uncertain. 38 E. 3. 29. b.] was, in 
[ [3] 6. But a man may vouch J. S. biſhop elect, and confirmed of 1 
ſuch biſhoprick, before that he has the temporalties delivered to him. e againſt 
38 E. 3. 30. b.] | T. in whick 
[ [4] 7. [But] a man cannot vouch J. S. if he be biſhop elect, and — ro 


if not, ſuch who ſhall be biſhop tor the uncertainty, 38 E. 3. 30. ] leſs by H. 
a late bi 

of R. who wrongfully diſſeiſed his anceſtor, the tenant ſaid that H. biſhop of R. was ſeiſed in +1. 
re eccl:fiary, and gave to the father of the tenant in tail, ſaving the ian, rendering 10s. per ann. H. 
died, and R. E. æuas made biſhop, who continued till he was tranflated to the biſhyprick of by which 
the biſhoprick is void, and part of the temporalties in the hands of the king, and part in the hands 
of the archbiſhop of Canterbury, and vouched to warranty him who ſhall be biſhop of R. Et non alloca- 
tur, by reaſon of the uncertainty, and he cannot be ſummoned till be be known, nor he ſhall not be ſum- 
moned in hi; en land, as here, but in the land of the church, and no ſummons can be made in them dur- 
ing the ſeifin ur poſſeſſion of the king; by which he vouched one T. T. if he be biſhop, and if not, he 
whotha!l be biſhop ; & non allocatur. And it was ſaid there, if the warranty be ſo Lager that the 
tenant cannet vouch when be is inpleaded, but the demandant recovers, the warranty 7s Hf for ever; and 
after he vouched T. and prayed that the proceſs be ſtayed till he has ſued the temporalties out of 
the hands of the king. Kirton ſaid, you may ſummons him in thoſe lands which are in the hands 
of the archbiſhop of Canterbury. But per Knivet, not ſo long as any parcel of it is in the hands 
of the king. Wich ſaid T. T. has enough of other lands to be ſummoned; but per Knivet, he ſhall 


not be ſummoned unleſs in lands belonging to the biſhoprick, nor no other lands ſhall be put in 


value; and after the voucher was granted, and ſummons ſtayed till the King had declared his will; 
quod nota» ' Br. Voucher, pl. 62. Cites 38 E. 3. 29. 


(S. 3) [What Perſons may be vouched. Igſant.] [ 67 ] 


[[1] 8. JNFANT in ventre ſa mere, may be vouched. 41 E. 8. C. cited 
45 $y. 25 £. 4.29. | - ; | — 


Voucher, pl. 61. cites S. C. And by Thorpe, the voucher of him in ventre ſa mere only is ſuffi- 
cient if there be no other heir; but Finch. contra, that he cannot be youched alone; and he ſaid if 
a man vouches one in ventre ſa mere, and the demandant fays that the anceſtor has another ſon 
alive, viz. J. by which the tenant vouches this J. if he be his ſon, and if not, he in ventre ſa mere, 
he ſhall not have the voucher ; for he who vouches ought not to be miſ-conuſant of this matter. 
. C. cited 7 Rep. 9. a. in the Earl of Bedford's caſe He may be vouched if God 
gives him birth, and if not, ſuch a one heir to the warranty; but he cannot be vouched alone 
without the heir at the common law ; for proceſs ſhall be preſently awarded againſt him. Co. 
Litt, 390. a. (n) | 


{ [2] 9. If a warranty be made by two, whereof one is an infant, Br. Brief, 


both ought to be vouched, otherwiſe it ſhall abate; for it does not ap- 3 


pear that he is infant in the deed. (His deed is but voidable, gays that it 
. e Ot tu 
ae ſhall warrant the whole. Br. Baron and Feme, pl. 43+ Cites 5, C. Per Finch. and _ 


- 
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knap; quod non negatur. But of a wrt or e covert it is otherwiſe, if they are /> -d in ths 
cru er dancer. And it ſeems here, that he of full age thall be charged with the intire warranty. 


(S. 4) (What Perſons may be vouched.] Villein. 
III] 10. A VILLEIN cannot be vouched, though he be- 


comes villein after the warranty created. 48. E. 


3- 17-] | 
This plea [2] II. If there be not an heir of the part of: the father, the 


does not r of the part of the mother 3. 12. 
— heir of the part of ther may be vouched. 49 E. 3 12 ] 


this head 
I 925 (S. 5) [Voucher] of Himſelf. 


[I Ii] 12. A MAN may vouch himſelf t2 ſave the tail. 42 E. 


Br. Vouch- 2 3%. 0 11 H. „ 


er, pl. 85. 
cites 14 H. 6. 4.—In a formedon the tenant vouched himſelf to ſave the tail, and ſnewed that one 


A. was ſeiſed and ga the land in demand to the now tenant, and to E. bis au. fe, which E. is now alive 
and by award the voucher was diſallowed, becauſe it was there ſaid by Knivet, the recovery in va- 
we cannot be according to the gift. 4 Le. 93. pl. 192. in caſe of Ow Ex v. Monxc ax, cited by An- 


Lerſon Ch. J. as 38 E. 3. 5. 
2] 13. A man may vouch himſelf as Heir to the donor to ſave 
the tail; for if he vouches firſt the feoffor upon his warranty of the 
fee, he ſhall recover a fee, and ſo the tail deſtroyed; and another 
reaſon is for that he could not have the warranty of the fee before, 
he being tenant in tail in poſſeſſion. 40 E. 3. 13. b. 36. 18 E. 3. 
52. adjudged. 25 E. 3. 53. contra 18 E. 3. 6. adjudged. ] 
( [3] 14. If the father makes feoffment with warranty to B. and 
his aſſigns, and retakes to him in tail, his iſſue may vouch herſelf 
[ 68 ] _ — "= coparcener, as aſſignee of B. 40 E. 3. 22. b. to fave 
e tall. 
ES, [4] 15. He who comes in as vouchee may vouch himſelf to ſave 
the tail. 41 E. 3. 24. ] | | | 
Put to ſave 5] 16. A man cannot vouch himſelf as affignee to J. S. he 
wh _ bimfelf being ſeiſed in fee. 18 E. 3. 51. b.] BEN 
vouch himſelf as affignce. Br. Voucher, pl. 8 5. cites 14 H. 6. 4- | 


In precipe 6] 17. If the father infroff5 his ſon and heir with warranty, and 
ng red dies, the ſon may vouch himſelf and his younger brother, as heir in 

at, if the - | 
Father inf borough-engliſh, 41 E. 3. 25. ] > os 
offs his fon with warranty, and the ſor is impleaded, he may vouch his father; but if the father diet, and 
the ſon is heir to him, now if the ſon be impleaded, he cannot vouch as he:r of his father for by 
the death of his father the <v:rranty of bis father is extin, and alfo he cannot vouch himſelf; for 
| — is heir to the father who made the warranty. Br. Voucher, pl. 124. cites 43 E. 3. 23. Per 

ur. | 

A man ſhall n regulzrly vouch himſelf as afipnee of a fie. Simple, and yet if the father n infeoffcd 
with warranty to bim and his heirs, and he infeoffs his heir apparent in ſis and dies, be (as it hath been 
faid) ſhall vouch himſelf and the heir in borough engliſh, by reaſon that the act in law determined 


the warranty between the father and the fon, Co. Litt. 390. a, 


doucher. 62 


© [ [7] 18. If the father tenant in tail has tis daugters, and infooffs e Br. 
the one with warranty, and dies, if the other daughter brings action, rc 
the feoftee ſhall vouch herſelf, and the other, if ſhe herſelf has not aſſets, $.C. Per 


for the miſchief, becauſe otherwiſe {he ſhall not have in value when Skrene — 1 
* 's E 5 — 80 © 5 

aſſets deſcend, 11 H. 4. 20. 17 E. 3. $9.1 . een # 

werfion deſcends tothem, and ſhe cannot bar her ſiſter, and afterwards the reverſion falls, ſhe ſhall re- 

cover in value, and this by ſcire facias as it ſeenas. Br. Voucher, pl. 49. Cites 11 H. 4. 19. 

But ſuch voucher ſhall not be ſuffered, unicfs the tenant ſhews ſpecial cauſe to the Court, and de- 

clares the miſciaicf that will enſue his not having the voucher, Br. Recovery, pl. 38. cites 11. H. 

4. 20. 8 

Where @ man bar two daughters, and infeff5 the one and dies, ſhe may vouch herſelf and her ſiſter: 

for me warranty remains for one moicty. Br. Garranties, pl. 3. Cites 40 E. 3. 14 ————Cortra where 

the vcuc ber is /ofs heir. Ibid. 


| 8] 19. If the father and J. S. anfeoffed the heir of the father, 
_ 4 the . the . a and J. 9, 4 E. 
46. | 

[ [9] 20. If ferffee with warranty to him, bis heirs and aſſigns, — 
aliens in fee, and retakes eſtate to him and his feme in fee, and atter Fol. 747- 
they are impleaded, they may vouch the baron to deraign the firſt war- 
ranty. 25 E. 3. 50. Per Curiam. ] 

10. In b ee, the tenant cannot vouch himſelf to ſave the tail 
for nothing is to be recovered in writ of dower, but franktenement, and 
no inheritance ; but the reverſion and inheritance fhall remain in the 
tenant; quod nota, good reaſon. Br, Voucher, pl. 134. cites 


, 2 E. a. 
> | Ii. Where 3 bring action, and the tenant has warranty of the one, 
r hhe ſhall rebut for the third part, and ſhall vouch himſelf for two parts; 


per Hank. Br. Voucher, pl. 49. cites 11 H. 4. 19. 


1 6. 6) [Voucher of] The Demandant. [ 69 ] | 


e [L.. J 21. 1 5 HE demandant himſelf caunot be vouched, but 
- ought to be rebutted. 45 E. 3. 23. b. 46 E. 3. 

he 31. b. 11 H. 4. 19. 
[. f2.] 22. Where the tenant cannot rebut the demandant by the 
1 Warranty, there he may vouch bim with another to have in value 


when he has. | 
1 3.] 23. If a man has a daughter, and takes a 2d wife, and land Br. Vouch- 


rs given to them in tail, and they have * another daughter, and er, Ph - 
ud alien with warranty, and die. In formedon by the 2d daughter the kev apt? Per 
5 tenant may vouch her and the eldgſt. 11 H. 4. 20. 40 All. 37. by Hank. 
Wich. and Finchd. ] | | | Thad pb, 
— [[4] 24. So in formedon by the iſſue in tail, he may be vouched 8 
- _ 1 younger brother, who is heir by the \ cuſtom. 11 H. 4. Wich. 
Per 2I. . | 
Py [{s] 25. So if the younger brother demands land tailed, he ſhall 
A be vouched with the elder brother. 11 H. 4. 22. ] 
ned [[6] 26. So if 4 coparceners bring formedon and the one is ſum- And be- 
moned and ſevered, the tenant may vouch the demandants with her _ 
If w  4who4s ſevered, for the cauſe aforeſaid. 11 H. 4. 21. b.] ene 


feme who was ſevered where he ought to have vouched all the demandants; he was ouſted of the 
voucher upon the cauſe ſhewn, Br. Voucher, pl. 49. cites 11 H. 4. 19.— And by vouching 


ons 


Fi 
2 
! 
; 
; 
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ene only where the action is by four, it ſhall be intended of a lien made by her who is vouched. 
Ibid. Per Thirn. And it was faid that the tenant engt to vouch all the demandants by a franze 
name, and when the three « pear, and the fourth ot be ſhall rebut again the three, and yet voucher ſhal. fland 
dpainſi the fourth, and fo ought to vouch all by lien of the anceſtor. For it may be that afſits here- 
after may deſcend to thoſe av bo are not wouched 5 and where the heir in tail brings formedon, and the te- 
nant pleads warranty without aſſets by which the demandant recovers and aſſets deſcend after- 
wards the tenant may have ſcire facias againit him, and have in value; and ſo alſo in voucher. 1bid. 
Per Hank. Quod non negatur. 


F [7.] 27. If feme tenant in tail has 2 daughters by one baron, and 
x daughter by another, and 2d baron aliens with warranty and dies, 
and the 3 daughters bring formedon, the tenant may plead in bar a- 
gainſi the daughter of the ſecond baron the warranty with aſſets from 
her father for her portion, and vouch her for the reſidue, 40 
All. 37. 


(S. 7) Who may be vouched. Stranger. 


Rr. Aide, 1. JN dawer the tenant cannot vouch a ſtranger ; per Claymer 


ode the king to the aſſignee of the grantee of the king of a ward, and 


the ſtran- alſo this is the poſſeſſion of the king. Br. Voucher, pl. 81. cites 
2. 


court he may be vouched. See (X) pl. 1. cites 22 E. 3. 1. It ſhould be 39. 


Centraif ble 2. In præcipe quod reddat, if the tenant vsuches, and the deman- 
bad grated dant counterpleads, and the vouchee dies, which appears to the Curt, 


—_ the tenant * K vouch a ſtranger, becauſe the demandant denied 
and the the voucher. Voucher, pl. 141. cites 12 H. 7. 3. Per Brian. 
vouchee 


is returned dead, the tenant ſhall not vouch a ſtranger, but the heir of the ſame vouchee; guerre if 
he ſhews cauſe. Ibid. | 


* 70] 


(S. 8) Voucher / Baron or Feme by each other. 
x. IN affiſe againſt baron and feme, the 'baron made default, the 


feme appeared and prayed to be received, and was received, and 


weuched her own baron as aſſignee, and ſhewed deed of it, and he en- 
tered into the warranty of his own free will, and pleaded in bar. Br. 
| Voucher, pl. 91. cites 8 Aſſ. 33. 
So if a a- 2. If a man enfeoſſi a woman with warranty, and they intermarry 
pes 6 7 and are impleaded, and upon the default of the huſband the wife is re- 
warranty, ceived, ſhe ſhall vouch her huſband, &c. notwithſtanding the warran- 
and they in- ty was put in ſuſpence. Co. Litt. 390. a. | 


terme 'Y and 


are impleaded, the huſband ſhall youch himſelf and wife by force of the ſaid warranty. Co. Lit. 
399- 4. | 


(8.9) 


and Thorp Ch. Juſtices. And therefore aid was granted of 


Uoucher. 


(S. 9) Voucher of what Perſons. Parties. 


1. ASSISE againſt baron and feme and E. which E. made de- 

fault, and the aſſiſe awarded by his default, and the Baron 
and feme pleaded record in bar, and failed at the day, and the feme 
was received and vouched this ſame H. and had the voucher by award, 
. © notwithſtanding that he was out of court by his default, and ſuch a 
perſon againſt whom proceſs ſhall not be awarded by reaſon of de- 
fault. Br. Voucher, pl. 95. cites 13 Aſſ. 1. 

2. Alſſiſe againſt two, the one took the tenancy and vouched the other, 
who entered into the warranty and pleaded in bar. And there it is 
ſaid that he who vouches ſhall recover in value againſt him who is 
vouched; quod non negatur. Br. Voucher, pl. 98. cites 16 Aſſ. 19. 

3. In aſſiſe the tenant vouched the baron and feme named in the 
«ſſiſe, who entered into the warranty, &c. without deed, &c. and 
were received by award; quod nota bene. Br. Voucher, pl. 101. 
cites 26 All. 26. | 


8 


4. Pracipe quod reddat againſt F. who vouched 2, who entered 


into the warranty, and veuched the tenant by a ſtrange name, and 
ſhewed cauſe, and the voucher admitted, and proceſs granted againſt 
the tenant, though he be tenant in the action. But quzre if it appears 
that he is tenant, when it is by a ſtrange name, Br, Voucher, pl. 


113. Cites 11 E. 4. 7. 


(S. 10) Voucher of what Perſons. Heir, Rever- 
oner, &c. 


1. CTENANT in lail has iſſue two daughters, and infeoffs the one 


with warranty, and dies; the warranty between her and her 
father is determined; and yet, by cauſe ſhewn, that reverſion is de- 
ſcended to another daughter, there, in formedon brought in name of 
both, the feoffee by this cauſe ſhall vouch herſelf and her fiſter, and 
otherwiſe not. Br. Garranties, pl. 21. cites 11 H. 4. 20. Per 
Skrene & Thirn. | 
2. Tenant for life may vouch him in reverſiom. Br. Recovery, pl. 
14. cites 14 H. 6. 25. 


3. In formedon the tenant cannot vouch one who is heir to the 5 


donor; for the tenant cannot have the general counterplea, and 
therefore ſhall ſhew cauſe. Br. Voucher, pl. 137. cites 21 E. 4. 25, 
26. per Cur. | 

4. A. makes a leaſe for life by ded:, and grants over the reverſion, 
yet the leſſee may vouch A. F. N. B. 134 (H) in the new notes 


there (a) cites 48 E. 3. 2. 6 H. 7. 2. 14 H. 6. 25. 48 E. 3. 2. 


Perk. 26. b 

5. Tenant for life, remainder in tail, remainder in fee ; tenant in 

tail levies a fine, This has for ever hindered tenant for life, and re- 
| mainder 


Br Vouch- 
er, $7. cites 
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mainder in tail, from deſtroying the remainder in fee; becauſe the 
fine has turned his eſtate into a baſe fee, and has deſtroyed all pri- 
vity of eſtate; ſo that if tenant for liſe and remainder in tail would 
make a tenant to the præcipe, yet they cannot vouch the remainder- 
man in fee, without he will voluntarily enter into it. 11 Mod. 121, 
ph 7. Trin. 6 Ann. B. R. Anon. | 


(S. 11) Of, or by, what Perſons. Within the Lien, 


or Degrees, or not. 


Where the I. 3 E. 1. cap. 40. fla- 5 NAC Ts, that from henceforth in all 
ſtatute is, tute of Il eim. 1. manner of writs of entry, which make 
e pion mention of degrees, none ſhall vouch out of the + line : | 
vouch out of the [line or ] degrees in writ of entry within the degrees,) yet the terart by reſcerpt 
may vouch out of the degrees; per Perle. Ad quod non fait reſponſum. Br. Voucher, pl. 33. 
cites 45 E. 3. 2 S. P. in writ of entry generally; for the ſfatute is only of the tonant ale von- 
ches in a ſore facts to execute an annuity 3 per Brian. 20d nullus negavit, in a note. Br. Voucher, 
pt. 139. cites 2 H. 7. F. In writ of entry fur difſeifin in the per, the !onunt mace default, &c. and he 
in remainder /hexved died of remainder, and prayed to be received, and vouciied out of the lien; and 
good by the opinion of the court, becauſe he is a ſtranger to the lien, and ſo out of the caſe of the 
Katute. Br. Voucher, pl. 164. cites 11 H. 7. 5.——S. P. 2 Inft. 243.—Comra of feme, who 
prays to be received in default of ler baron; for ſhe is party to the writ. Br. Voucher, pl. 164. cites 
11H. 7. 5.8. P. 2 Inſt. 243. in writ of entry in the per, brought againſt baron and feme, —— 
So of the prayre in aid; for he ſhall join to the tenant. Br. Voucher, pl. 164. cites 11 Hf. 7. 5. 
S. P. and therefore ſhall not vouch out of the degrees. 2 Inſt. 243. And of the 
vouchee, in caſe of the per & cui, Fleta ſays, fiat vocatio de parſona in parſonam, & de warranto in mar- 
rantum de per ſonis in brevi noninatis, uſque ad ipſum diſſeiſuor em; and the reaſon may be, becauſe it appears 
that the vouchee is within the degrees mentioned in the writ. And the words of the ſtatute 
are general, viz. none ſhall vouch out of the line; in which words the vouchee is included. 
Laftly, it had been to little purpoſe to reſtrain the tenant in the per, and to let the vouchee in the 
Cul at large; ſo as this branch hath (as you ſee) his ſpecial reaſon. 2 Inſt. 241. 

In writ of entry in the per, ſuppoſing the entry by M. and the tenant vouches M. and N. and becauſe it 
is ouſted by ſtatute that a man ſhall not vouch ou? of the lin-, in writ of entry, and of part he is out 
of the line, and of part within ; therefore the tenant ſhall be ouſted of the whole voucher ; per 
Wiche. But Belk. contra; and that he ſhall have the voucher of the one, and he ſhal) warrant 
the whole, as where 2 man vzuche; two, and the demandant counterpleads, and it is found that the one has, 
and the other ncht bad, any thing in the land demanded, there the one ſha!l warrant the whole. But per 
Airton, in this cafe the demandant ſhall recover the moicty of the land. Quod Belk. omnino ne- 
gavit. Br. Voucher, pl. 40. cites 48 E. 3. 29. 

_ in the per of rent, the tertenant appeared, and ſaid, that J. S. was led wy of the land, diſ- 
charged of the rent, and gave it to his ancgſler in tail, and v ouc hed the donor, by reaſon of the reverſion; and 
the beſt opinion was, that he may vouck out ef the degrees of the land; for this is anther thing 
than it in demand, and therefore out of the caſe of the ſtatute; and the gift in tail above, with the re- 
werfon, is ſufficient cauſe ; but he need not to ſhexy the deed ; for there the demandant cannot anſwer 
to it. Br. Voucher, pl. 138. cites 21 E. 4. 26. 

+ Li properly the binding of the vouchee by force of the warranty; for the vouchee ſays 
que aves vous a lier a garranty; and then the tenant ſhews the lien, that is, the deed or fine, &c. 
that binds him to warranty. Here t is taken for the degrees. 2 Inft. 243. | 

In a writ of entry in'the per & cui againſt B. of the feoffmient of 4.4. dies, B. ſhall vouch the 
heir of A. for the heir is within the intention and meaning of this law, leaſt he ſhould loſe his war- 
ranty (ſo much favoured in law) by the act of God, viz. the death of A. 2 Inſt. 243. | 
* : 

=] . 
* 1 Or in * other writs of entry, where no mention is made of degrees, 
Wo on. Which writ ſhall not be maintained, but in caſes where the other writs 


entry in the * g 
Poſt. 2 of degrees cannot lie nor hold place. 


Eiſt. 243. 2. Ingreſſu -ad terminum qui præteriit, ſuppoſing the entry by Z. 


and R. the tenant ſaid that he entered by J. only, and not by J. and 
| | judgment 
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judgment of the writ, & non allocatur; becauſe it is out of the cafe 
of the ſtatute, and is no miſchief of voucher, by which he vouched 
him alone, and well, by award. Quod nota. Contra, it ſeems, 
where the entry is ſuppoſed by two, where he enters by 3 or 4; for 
there he cannot have the voucher out of the degrees. Br. Enter 
en le Per, &c. pl. 4. cites 44. E. 3. 31. 

3. Entry againſt T. in which he had not entry, unleſs by R. of 
M. to whom T. demiſed it, who wrongfully, and without Judgment, 
diſſeiſed the demandant; and the tenant ſaid, that he entered by M. 
and not by R. and M. judgment of the writ ; by which the deman- 
dant, by coertion of the court, was compelled to maintain that he en- 
tered by R. Priſt; and the others e contra; for this plea goes in fal- 
ſſhying the entry; and alſo the voucher ſhall enſue accordingly; for 
he cannot vouch out of the degrees, and therefore he cannot vouch 
W. in this caſe, and conſequently of neceſſity Mall plead it to 
the writ, Nota. Br. Enter en le Per, &c. pl. 5. cites 44 E. 
? 7 A bargainee cannot vouch by force of a warranty, annexed to 
the gate of the lands; for he that is in by the ſtatute [of uſes, ] is 
in en le poſt ; for he ts not in the poſſeſſion by the mere contract of the 
party, but by the general law of the land; and therefore, by the writs 
of entry, cannot be ſaid to be en le per, that is, by ſuch a one; 
and he that is in the poſt cannot vouch ; for a warranty is a covenant 
annexed to the frechold, whereby the party agrees to take it up when 
controverted, and to defend it; it can therefore only extend to thoſe 
that claim the freehold from him, and not thoſe that come to it any 
other way; but he may rebut; for though he has not covenanted 
to defend the lands to him, yet he cannot claim them, becauſe when 
any man covenants to defend the lands, be it to whom it will, it ap- 
- pears thereby that the warrantor can have no right to claim them, 
f unleſs a new title appears after the warranty. G. Law of Uſes and 
T Truſts, 102, 103. 


. (T) How it ſhall be made. As Heir. 1 
d See (U) 
2 [ 1. A Baſtard may be vouched as heir, if he enters into the inhe- - * 
er 8 ritance deſcended from the father, becauſe he may be heir ROE 
_ by continuance. 21 E. 3. 46. | 67. Cites 
. [ 2. $2 he may be vouched as couſin and heir. 27. E. 3. 84. 28 
: ; ; ” . u 
2 ._ Quaze:] ; | | if the nice 
=" dic; 10ithout heir, now the baſtard ſhall not be vouehed as heir, nor the heir of the baſtard, if he be 
in by defcent ; for now the warranty is determined, nor the lord cannot enter upon ſuch heir; 
and then it ſeems that he has gained the land there, not only againſt the mulier and his heirs, who 
are privy, but againſt all others. Br. Voucher, pl. 154. cites 5 H. 7. 2.——Br. Garranties, pl, 88. 
| cites S. C. 8 
wy Aud it was ſaid there, that where the baſtard is youched, the mulier /pall be vouched with him alſo, 
18S and therefore if the mulier dies without heir, the warranty is loſt. And Brook ſays, it ſeems, that 
the H may be wouthed alone without the mulier ; becauſe he, by continuance of poſſeſſion, may 
gain the land as heir. Contra of the youngeſt ſon. Quare, Br. Voucher, pl. 154. cites 5 H. 7. 
L. » hr. Garranties, pl. 38. cites 8. C. 


3 1 


7 i A oucher. 
Tf fuch [ 3. If the younger for enters into the land deſcended from the fa. 


younger they, he ſhall not be vouched as heir to the father, but becauſe of the 
ſon be vou- 1E 6 

ched within poſſe N. 21 . 3. 4 „ ] F 

age, the parol ſhall not demur ; for he cannot be heir by any continuance of poſſeſſion. Br. Vou- 


cher, pl. 67. cites S. C. 


( 4. If a man woauches himſelf and another as couſin and heir to J. 
S. ſhewing cauſe, he need not to ſbet how couſin. 27 E. 3. 84.] 
[ 5. If the father aliens with warranty, and dies ſeiſed of other land, 
and his eldeſt ſon enters into the land and dies without iſſue. In a 
writ of dawer brought againſt the alience, the a/zenee may vouch the 
2d fon as heir to the father; for he has not any warranty from the 
eldeft fon. 27 E. 3. 87. Adjudged. ] . 
6. Præcipe quod reddat; the tenant vouched 7. Proceſs conti- 
nued till he was returned dead, and the tenant vouched K. /i/ter and 
heir of T. For per Thorpe, when a man vouches one and he dies, 
the tenant cannot vouch a ſtranger to the blood, nor any other but 
the heir of the firſt vouchee. Quod nemo negavit. Br. Voucher, 
pl. 18. cites 41 E. 5. 28. | 
7. Formedon in remainder of a manor, the tenant as to two acres 
parcel of it, ſaid that R. duke of E. was faſt of the manor of which 
. the two acres are parcel, and infe:ffed E. H. And the duke had iſſue 
Ting E. 4. who had iſſue the queen, Cicele, and Anne, and the ſaid E. 
AV. 3 J. S. auho infeoffed F. B. who infeoſſed T. I. who in- 
feoffed the tenant, and fo as aſſignee E. M. vouched to warranty the 
queen, and C. and Anne her ſiſters, as heirs of the duke. And ſo fee 
though the eldeſt ſiſter ſhall be heir to the crown, yet the is not ſole 
heir fo the land of another anceſtor, nor to the warranty, but ſhe with 
her ſiſters, and by the nonage of C. and A. prayed that the pa- 
rol demur, & adjornatur. Br, Voucher, pl. 104. cites 3 H. 7. 
I | | 
8 If one have divers warrantzes, and they fall by deſcent upon a 
perſon heir unto them both, yet he muſt be vouched only as heir unto one; 
and the reaſon is apparent (whether you regard the demandant or 
the vouchee) for as to the demandant it is a kind of plea in bar, 
and therefore ought to be ſingle; for the demandant may coun- 
terplead the poſſeſſion of the vouchee and his anceſtors, which 
they cannot do if they be divers. Per Hobart Ch. J. Hob. 29. 
in cafe of Sir H. Roll v. Sir Ro. Oſborn, cites 31 E. 3. Fitzh. 
Voucher 25. | + | 


174 ] (U) Voucher. Vhs may be vouched. In Reſpect 
of the Poſſeſſion. [Gavelkind. Burough Engliſh. 
Baſtard. | | 


If the 5 [I. 1 F land deſcends to two brothers in gaveltind who enter, they 
rantor hath may be vouched to warranty as one heir. 43 E. 3. 19. 


avelicing, 17 E. 3. 61. 25 E. 3. 38. 19 E. 2. Ayd. 172. 1 E. 3. 13. 


the eldeſt ſon ſhall be vouched alone. But the tenant may-alſo vouch the others for the poſſeſſions 
Per Hobert Ch. J. Hob, 31. cites 38 E. 3. 22258. . Per Hobert Ch. J. Ibid, 25 in caſe ; 


ef Rolly. Oſborn cites S. C. 
5; [2 Bu 


Uoucher, 74 
F 2. But if the land in demand be gavelkind, yet the tenant ca 
not vouch the 2 brothers as one heir without alleging that they have Fol. 748. 
gavelkind land by deſcent; (for the warranty deſcends only upon the 
eldeſt.) 43 E. 3. 19. Curia 17 E. 3. 61. For the youngeſt is If ee 
* i uc hes thr 
vouched becauſe of the poſſeſſion.] re 
gavelkind, if he does not wouch the eld /? a, heir, and the eld;ſs and the tæus others for the paſſt ſſion, he ſhall 
not recover in value agaimtt the heir of the land which be has out of gavelkind. Br. Recovery, pl. 


43. cites 4 E. 3. 55. 


[ 3. If u land deſcends to the heir at common law but gavelkind If a man 


land, yet the heir at common law may be ſolely vauched without the 1 


other brothers; becauſe the * warranty ,Mcends ſolely upon him. made by 
Contra 38 E. 3.22. b. ] 4s: anceſtor in 
| gavelkind, 
he ſhall firſt vouch the eldeſt as heir at common law, and that land in gavelkind is deſcended to 
the heir and his brothers, and vouch them by reaſon of the poſſeſſion. Per Suliard. Br, Vouchers 
pl. 119. cites 22 E. 4. 10. 
8. P. Br. Garranties, pl. 44. cites 21 E. 3. 21. 


[ 4. If land deſcends to 2 coparceners in gavelkind, and the eldeſt 
enters, yet the youngeſt cannot be vouched with the eldeft before her en- 
try; (tor the has not poſſeſſion for which ſhe is vouched.) 43 E. 
3. 19. Curia 17 E. 3. 61. admitted. ] 
[ 5. If the younge/t fon enters into the land deſcended, he may be A man vau- 
rouched becauſe of the poſſeſſion. 21 E. 3. 46. 38 E. 3. 27. b. , M. and 
adj udged. [ day vas gi- 

4 | ven by the 

roll, and pending this M. died; the tenant revouched J. ſon and heir of M. within age, and the parol de- 
murred, the demmdant ſaid that J. is yung: ft for, the tenant ſaid that be entered as heir, and becauſe the 
demandant could wit deny it, the voucher {tood notwithſtanding that there was an elder ſon. Br. Vous 
cher, pl. 60. cites 38 E. 3. 27. Br. Counterple de Voucher, pl. 25. cites S. C. 


{ 6b. The younge/t fon baving land by deſcent in borough engliſh Br. Coun- 
may be vouched with the heir at common law, 1 E. 3. 13.] 3 Go 

oucher, 
pl. 5. cites 40 E. 3. 14. ———S. P. Br. Voucher, pl. 119. cites 23 E. 4. 10, —— Jo. 36x. pl. 3. 
Trin. 11 Car. B. K. iu the caſe of Rexve ve MALSTER; it was agreed by all the court that the 


a youngelt fon in borough engliſh ſhall be vouched and charged for the debt of the father, but that 
. he ſhall not be hound by warraaty, nor vouch upon warranty made to the father and his heirs. 
4 7. If a laſtard enters into the inheritance after the death of his To — 
' father, he may be vouched becauſe of his poſſeſſion. 21 E. 3. 46. ] be ee! Ep 
h alone without vouching the mulier, becauſe the baſtard is heir in appearance, and ſhall not diſable 
himſelf, Co. Litt. 376. b. Where a man has baſtard rigns and mulier puiſue, aud the baſtard enters, 
J- a man ſhall vouch the mulicr as heir at common law, and /pexv bow the baſtard bas entered into cer- 
1, tain ® land of the father, who made the warranty, and vouch him by the potfeſion, Br. Voucher, 
pl. 119. cites 22 E. 4. 10. | | * 75 ] 
97 [ 8. If 3 fifters, whereof one is a baftard, enter into land deſcended 
1 as coparceners, they may be all vouched by the warranty of the an- 
2 ceſtor becauſe of the poſſeſſion. 17 E. 3. 59. 
9. In dower the tenant vouched to warranty hrmfelf and his bro- 
ther, and ſheywed for cauſe that the land was departable ; but this was 
ey adjudged ill, unleſs he ſays more, becauſe in ſuch caſe he ſhall only 
10. have aid prayer, and afterwards he ſhewed cauſe by feoffment, 
and then it ſtood, Fitzh, tit. Voucher, pl. 113. cites Mich. 
8 12 . % 
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75 Uoucher. 


See (P)the (X) Voucher. In what Caſes it lies, where the 
s ' Pouchee is preſent, though it does not lie in the 
Action. 


ſ 5 8 © HE tenant may vouch a ſtranger in a writ of dower, if 
the ſtranger be preſent in court. 22 E. 3. 1 
[ 2. So the voucher lies in this caſc, though the vouchee demands 


the lien, and the tenant ſbetos it. 22 E. 3. 1. 


J 


In an »ffiſfe [| 3. In aſſiſe the tent may vouch a „ranger who is not named 
of =» in the writ, if the vouchee be preſent. Com. Aſſiſe of Freſh Force 


i a 89. b. Co. 8. 50. 25 Aſſ. 14. admitted, ] 


man ſhall . . 
not youch [| 4. In «ffi//e the tenant may vouch another named in the writ, 


any one, if he will enter of his own good will. 22 Aft. 19. 26 Aſſ. 26. ad- 


unleſs be judged. 9 H. 5. 14. Co. S. 50. ] 


be named 3 8 . . 
in the writ, [| 5. But the voucher does not lie in this caſe, if the vouchee will 


: 3 not of his own good will immediately enter into the warranty. Co. 
when Ne 1s 

vouched, 8. 50. ] : | 

and would preſently enter into the warranty, and warrant the land; but in an affiſe of -o-1dance/- 


er he may vouch at large. F. N. B. 178. (E) (F) Br. Voucher, pl. 146. cites F. N. B. 
accordiogly. 


[ 6. Ina writ of entry in nature of an aſſiſe, the tenant may vouch 
another named in the writ. 9 H. 5. 14. 


(X. 2) Voucher in Dower. 


Br. You- [ I. 1 F the heir be in ward to the mother, as guardian in ſacage, 
; and ſhe brings writ of dower againſt an alienee of the baron 
wich the ali ſhewing of th 
with warranty, the alienee, upon 3 of the warranty, carr 

vouch the heir in ward of the demandant, becauſe he may bar her by 

J. the vou- this matter, and cauſe her to be endowed of the pluis belle part. 21 
cher lies E. 3. 28. b. (Quære; for perhaps the warranty is falſe, and there- 


in this caſe 27 l 
wel where fore it ſhall be tried upon the voucher.) ] 


the tenant * [ 2. But otherwiſe it is in this caſe, if the demandant be guar- 
bas warra% dian by ſervice of chivalry. + 21 E. 3. 28. b.] 


ty of the an- x 
er; for theugh the feme has in ward tenants in ſocage, it may le that the beir has alſo tenonts in chivalry ; 


and it is not reaſon that ſhe ſhall take dower of thoſe tenants, becauſe of dower due from no other 


tenancy unleſs of thoſe which the heir is bound to warrant ; and though the tenant produces deed 

with warranty, the feme cannot be party to try it; and therefore it is reaſon that the heir ſhall be 
vouched who is privy to the deed, and who may try it. Br. Dower, pl. 42. Cites 21 E. 3. 30. 

+ Br. Voucher, pl. 64. cites S. C, 

A 76 ] . . . | _ 0 . 

—— 13. In writ of dewer, if the tenant vouches the heir, who has a 

Fol. 749. rent reſerved upin an eſtate tail, the demandant ſhall nit be compelled 

ys to take this rent in lieu of deer, becauſe ſhe ought to have an eſtate 

during her life, and this may determine before. 17 E. 3. 12. ] 
4+ If the feme of the father brings deter againſt the feme of the 
grandfather 


in 
0¹ 


Uoucher. 


grandfather tenant in dotuer, who vouches the heir, it is no counter- 
plea, that ſbe herſelf may plead her elder dower in bar, by which the 
heir entered into the warranty, and pleaded it. Br. Counterplee de 
Garrantie, pl. 8. cites 5 E. 3. and Fitzh. Voucher 249. and M. 3 
E. 2. ibid. 209. | 

5. In dower the tenant vouched the heir of full age, and ſhewed 
deed, as he ought. Quære; but it is ſaid there that he muſt, Br. 
Monſtrans, pl. 152. cites 48 E. 3. 5. 


(ES) V oucher in Ward. [How.)] 


[T. I F a man be in ward for his land, he cannot be vouched gene- 
| rally, but he ought to be vouched in ward, otherwiſe the 
writ ſhall abate. 17 E. 3. 47. b. becauſe the land in ward ſhall be 
rendered in value. 25 E. 3. 51. b. 52. ] 


[ 2. So it ſeems, if he be in ward for his body only, and not for any 


land at the time of the voucher, yet he ought to be vouched in ward. 
Contra 17 E. 3. 47. b.] 

[ 3- If he who is to be vouched be in ward of the king, he ſhall 
be N 8 in ward of the king. 26 E. 3. 58. b. 1 E. 3. 
13. b. —_ | 

4. If a man deviſes land deviſable to another during the nonage of 
his heir, and dies, the heir may be vouched in the ward of the devi- 
ſee. 27 E. 3. 79. adjudged, ] 

5. In dower if the tenant vouches the heir within age, he ſhall 
vouch him in ward of ſuch a one, if he be in ward. Br. Dower, 
pl. 98. cites 48 E. 3. 5, 


(Y) Voucher in Ward. When an Infant 1s | 


vouched in Ward, in whoſe Ward he ought ta be 
vouched. 


LI. 1 F the king grants over the ward of the body, and land of a 

ward, the heir may be vouched in ward of the grantee. 40 
Z. 3: 19. b. 3 H. 6. 17. b. 18 E. 3. 38. b. 26 E. 3. 58. 1 E. 3. 
13. , ] * | ; ; 


24 


See (X. 3) 
Pl. 4. 


* Br. Vous» 


c , pl. 4. 


cites S. C. 
In dow- 
er the ten int 
vue bed the 


guardians, becauſe the baron held ſome land of the king in chief, and ' ſome in ſocage, and died, the heir with- 


in age, and the King granted the ward of the body to me, and the ward of the land to another; 


and there. 


fore he vouched the guardian;, and prayed aid of the king, and could not have the aid, becauſe the Kin 
had amoved his hands, and therefore had the voucher without the aid, and ſummons iſſued againt 


all; and he vou bed the heir alſo, by reaſon of ſecagey and had ſummons againſt all. Br, Voucher, pl. 


37. Cites'47 E. 3. 18. 


I 2. If there are diverſe lords by ſervice of chivalry, to whom he is 

in ward, he ought to be vouched in ward of all, becauſe the charge 

ought to be equally upon all. 46 E. 3. 20. 21 E. 3. 53. 22 E. 3. I. 

b. 3. b. 25 E. 3. 52. b. 1 E. 3.16. ] | 
| 2 


3. 5s 
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77 Uoucher. 


« naw [ 3- Ss he ſhall be vouched in ward of the king, and of the other 
again E. lords, where he is in ward to all. 1 E. 3. 16. 


M. who wwauched to warranty 20. fon and heir in ward of the king, and di ves ſa other lords, guardians of 
orber lands of the ſame heir in their hands, and was ouſted of the other lords, and they ſurceaſed, 
and awarded that be ſue againſt the king ; and after preced:nd» came; and upon this he vouched, as above 
the ſame heir in ward of the king and the other lords, and was ovſted of the other lords, becauſe 
when the heir is in ward of the king, all his land ſhall be awarded into the hands of the king, and 
Aut of his hands livery ſhall be ſurd i to which-all the juſtices agreed. Br. Voucher, pl. 46. cites 2 


s 
[ 4- So if the heir be in ward to a lord by knight ſervice for ſame 
land, and in ward to his next friend for ſacage land, and the heir is 
vouched by a ſtranger, he ought to be vouched in the ward of both 
becauſe the charge ought to be equal. 25 E. 3. 51. ] 

[5- So if a writ of dawer be brought againſ! the altence of the ba- 
ren, who vouches the heir, he ought to vouch him in ward of the 
guardian in chivalry, and alſo of the guardian in focage, if the de- 
mandant be not guardian in ſocage. 25 E. 3. 50. b. 51.] 

[6. The ſame law, though the demandant be guardian in ſacage; 
for the alienee cannot pray that the demandant endow herſelt of the 
pluis belle part; but the guardian in chivalry may, when he comes 
in. 27 E. 3. 79. Admitted. Dubitatur 25 E. 3. 50. b. 51. b. con- 
tra 21 E. 3. 28. b. Adjudged. ] 

[/. If baron and feme bring writ of dower, the tenant may vouch 
the heir of J. S. in ward of the baron, though he be demandant. 22 


E31 
[8. If an heir be vouched in ward of diverſe lords, and after it 
abates by return of the death of one of the lords, he ought to be ® 


® Fol. 750. 


c youched in ward of the lords, and of the executor of him who is dead. | 


22'E. 3. 3. b.] | 
9. Aud in this caſe, if another of the lords had aliened his eflate 
after the ff voucher, yet he may be vouched in his ward with the 
others; for he ſhall have his recovery againſt him of the land which 
he had the day of the firſt voucher. 22 E. 3. 3. b. 
[10. But in this caſe he may vouch him in ward of the afjignee 
with the others, it he will. 22 E. 3. 3. b.] 


[ 78 (Y. 2) Voucher by the Statute. 


[1. IF baron and feme, ſeiſed in fee in right of the feme, give to an- 

I other in tail, and after they die, the heir of the feme ſhall not 

® See (B. a) be rebutted by the * flatute de bigamis by the reverſion with aſſets from 
2 8 the baron ; becauſe now by the diſagreement of the heir, it is oniy 


the gift of the baron, by which he has made a diſcontinuance and 


gained a new reverſion, which the heir is to defeat by this action, 

and therefore this ſhall not be any bar. 38 E. 3. 33. Adjudged.] 
2. In formed of certain land and rent, the entry into part ſhall 

abate the whole writ ; for he has falſified his own writ by his own 
act. Br. Voucher, pl. 109. cites 5 E. 4. 116. 


(Z) Vouchers 


Uoucher, 78 


* 


(Z) Voucher. Judgment. In what Caſes the 


Judgment ſhall be ln. Upon Pleading between 
the Tenant and Youchee, 


[1. I N right of ward againſt baron and feme, who vouch F. S. he 
demands the lien, and they fhew the deed of lien, which ſhews 
his deed of grant of the ward to the feme, whereupon the vouchee 
demands judgment whether he thall be bound by it, becauſe the 
baron is a ſtranger to the deed ; upon which the parties demur, 
and it is adjudged againſt tae vouchee, the judgment ſhall be pe- 
remptory againit hirn, ſcilicet, that the plaintiff ſhall recover againſt 
the tenant, and the tenant over againſt the vouchee. 30 E. 3. 6, 
b. Adjudged, 14. b.] | 
[2. So it had been peremptory, if it had been adjudged againſt 
the tenant, 30 E. 3. 6. b.] : | 
2. In dower the tenant vouched the heir in ward of one E. who 


came and ſaid that he had nothing in ward, and ſo to iſſue; and the 


demandant recovered immediately. Br. Counterplee de Garrantie, 
pl. 5. cites 10 E. 3. and Fitzh. Judgment, 209. ] 


(A. a) Voucher. Judgment. Agamft whom Judg- 
| ment final ſhall be. 


[1, ] F tenant in writ of right vouches, and vouchee enters into 
the warranty, and makes x e after the miſe joined, judg- 
ment final ſhall be given for the demandant againſt the tenant, 10 
H. 6. 2. adjudged. ] | | 
[2. And in this cafe the tenant ſhall have a common judgment to To hols 
have in value againſt the vouchee, but not final, ſcilicet, * quit for 2 ee 
perhaps he has Joſt but for life or in tail, 10 H. 6. 2. adjudged. ju igment 


2þ HH. 8. 8. b.] in value 
: | | was given 
for the tenant againſt the vouchee. Br. Droit de Recto, pl. 57. { 54] cites S. G 


3. If tenant for life vouches a ranger, the demandant counter- [ ] 
pleads, and it is found for him, there he in reverſion has no remedy 79 
but by writ of right. Br. Voucher, pl. 110. cites 5 E. 4. 2. = 3 


ters ino the warranty, and lies by action tried or by default. Br. Voucher, pl. 110. cites 5 E. 4.2 


4. Where two make warranty, and the one dies, the lord and the Br. Reco- 
heir of the other ſhall be vouched, and ſhall have judgment of the d MID 
whole againſt the one, and againſt the other; but he ſhall not have , 
execution of the whole againſt each of them, and the cauſe is, becauſe 
each warranted the whole y himſelf, and both the whole in com- 
mon. Br, Voucher, pl. 165. cites 16 H. 7. 12. 13. 


G 3 (B. a) Re- 


79 Voucher. 


Fol. 251. (B. a) Recovery in Value. How the Judgment ſhall 


be given in Dower. 


. 1 N writ of dower, if the heir of full age be vouched by the 
GER x, tenant in the ſame county, the judgment ſhall be conditional, 
11. that is to ſay, againſt the heir, :f he has aſſets, and that the tenant 
Br. S2qua- ſhat] hold in peace; and if he has not aſſets, then againſt the tenant, 
Re and the tenay inſt the heir, when he has. *48 E. 
periculo, and the tenaut over again e heir, ohen he has. 48 E. 3. 5. 
pl. 2. S. P. Co. 9. 17. b. 2 Hf. 4. 8. 17 E. 3. 20. 18 E. 3. 36. b. 38. b. 43 
cites 2 f. AT 32. ] | | 


4+ 8.— ; Z 
* Br. Voucher, pl. 38. cites S. C. and P. But when the heir is vouched in ward, there every 


one ſhall anſwer for his portion, and the demanadant ſtall recover againſt the tenant, and he over 
againſt every of them for his portion; ſo that before the tenant has recovered in value againſt 
them, he ſhall have their portion extended; for though one has aſſets to anſwer in value, yet every 
one ſhall render according to his portion; and afterwards grand cape ad valentiam was awarded 


g each for bus porticn, and Writ of extent to the her. . 


[2. If the heir be vauched by other than him who is tenant in de- 
_ meſne, the judgment ſhall not be conditional. 18 E. 3. 36. b.] 
[A] in writ of dewer, if the tenant vouches J. S. who vou¹- 
ches the heir of the baron in the ſame county tubo makes default, the 
judgment ſhall not be conditional, ſcilicet againſt the heir of the 
baron, &c. becauſe the heir is not vouched by the tenant in demeſ- 
ne; but the judgment thall be againſt the tenant, and he over, &c, 
18 E. 3. 36. b. adjudged. 28 E. 3. 99. b. adjudged. ] 
4. But if the vouch:e vouches the heir of the baron in ward of the 
demandant, the judgment ſhall be that the demandant ſhall recover 
of the land in ward, and the others ſhall go in peace. 56 E. 3. 
Itinere Litchfield. Rot. 14. adjudged.] | 
[F. If in dower the heir be wouched in other county, who enters 
into the warranty, and ſays that he has nat by deſcent, and tenant 
avers that he has aſſets, the demandant ſhall recover immediately 
againſt the tenant generally, and ſhall leave him to ſue over, to 
have in value againſt the heir. 17 E. 3. 40. b. 41. adjudged. }] 
In dower 6. If the Heir if the baron in writ of dower be vouched in ward 
28 in the ſanne county, and in other counties the judgment ſhall not be 
— wy conditional, but againſt the tenant, &c. 18 B. 3. 38. b] 
baron in ward of the king, and pray:d that le be ſummoned in the ſans enenty; and therefore the ſeme 
could not recover ® her dower uamediately. But contra where he vouches the heir, and prays that 
he be ſummoned in a foreign county. Note the diverſity, Br. Voucher, pl.4. Cites 3 H. 6. 17. 


*[ 80 


[ 75 [But] if the heir of the baron in writ of dower be vauched 
in the ſame county, and in other counties, the judgment ſhall be con- 
ditional, that is to ſay, againſt the heir, if he has aſſets in the ſame 
county, if not againſt the tenant, & c. 18 E. 2. 55. adjudged. }] 

LS. In a writ of dower, if the tenant vouches the heir in ward 
of the grantee of the king the judgment ſhall be againſt the heir in 
ward of the grantee, and that the tenant ſhall hold in peace. 26 E. 


3- 58. b. agreed. ] 
; L. 8. 
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at the alias, and at the pluriet, and at the ſeguatur he was returned 


Coucher. 


[9. So if the heir be vcuched in the ward of the king, the judg- 
ment ſhall be againſt the heir in ward of the king, and that the te- 
nant ſhall hold in peace. 26 E. 3. 58. b. faid to be adjudged, and 
there it is ſo held alſo. 1 E. 3. 16. b. adjudged. ] 

10. Grandfather, father, and ſon. The grandfather and the 
father died. The feme of the father was endowed of the third part 
of the tenements. The grandmather brought dower againſt her, and 
ſhe vouched the heir, and the d-mandant recovered againſt the feme 
of the father, and ſhe recovered over againſt the heir the third part 
of the remaining two parts, and did not recover in value of the third 
part; for the firſt endowment was more than ſhe ought to have, 
and ſhe ſhall not recover over. Quod nota. Br. Recovery, pl. 5. 
cites 5 E. 2. and Fitzh. Voucher, 249. : 

11. in dower the demandant had judgment to recover, and to 
have execution of the land of the heir in his ward, if he has aſſets; 
and if not, againſt the tenant, and he over in value; and if he has 
not to the value, then that ſhe ſhall retain for the portion which fhe 
has, and for the reſt that ſhe recover againſt the tenant, and he over 
in value, Br. Recovery, pl. 47. cites 2 E. 3. and Fitzh. Voucher, 
213. 


(C. a) Voucher. Judgment. How it ſhall be ses (8. a) 


, given. 


[ I. I N writ of dwer the judgment ſhall be that the demandant And the 


ſhall recover againſt the heir if he has, if not againſt the te- tenant over 


. in value a- 
nant, - I7 E. 3. 20. gainſt the 


vouchee. Br. Counterplee de Garranty, pl. 7. cites 6 E. 3. and F itzh. Vouch. 246. and M. 3 E. 2. 
ibid. 209. | 


2. In dower, the tenant vouched two as heirs, viz. the one as heir Brooke 
in chivalry, and the ot/, heirs i d th 5 10 
75 he other as co-heirs in ſocage, and the one Was re- (oe that 


turned ſummoned and did not come, nor at the grand cape ad valen- it the ven- 


tiam, and the other was returned nihil at the ſummons, and the like 94 the 
ſequatur be 


return d ſum- 


nihil in land by deſcent, and that he ſummoned him in land which he mined in lad 


had purchaſed; and judgment was given that the demandant re- 
cover the moiety againſt him who was returned ſummoned, and did not 
come at the grand cape, if he had, &c. and if not, to recover the whale 
againſt the tenant ; and the tenant loft his warranty againſt the other, 
becauſe the ſummons was not ſerved in the land deſcended, but in the 
land purchaſed, which is not well. Br. Sequatur, pl. 4. cites 
Fitzh, tit. J udgment, 170. anno 13 E. 3. 


by deſcent 
and does not 
come, chere 
the tenant 
ſhall recover 
in value a- 
gainſt bim; 
but if he be 
not well ſums 
moned, as he 


was not here in land purchaſed by him, ar if he be returned mhil, there the tenant ſhall loſe his u ar- 
ranty, and ſhall not recover in value; and therefore ſee that thoſe words of ſequatur ad periculum 
of the tenant is ſuch, that it the tenant cannot cauſe him to be returned ſummoned “ in land by 
deſcent, he ſha!l loſe his warrant, ; quod nota. Er. Sequatur, pl. 4. cites F itzh. tit. ſudement. 


170. anno 13 E. 3. *[ 81 ] 


81 | Uoucher, 

Br. Vou- 3. The demandant demanded dotber, and the tenant vouched the 

— — heir who did net appear at the alias ſeguatur; but it did not appear 

2 H. 4. 7. 8. what return was upon the ſequatur, and the demandant recovered 
againſt the vouc hee if he had in the ſame county, and the tenant to 
hold in peace, and if the voucher has nat aſſets there, then that the 
demandant ſhall recover againſt the tenant, and the tenant over in va- 
lue againſt the vouchee ; and yet the vouchee never appeared, nor 
was party to the record; therefore quære legem. Br Recovery, pl. 
20. cites 2 H. 4. 7. | 


— — | 
Fol. 752. (D. a) Voucher. At what Time. [ After Aid.] 


Br. Vou- [I. I N precipe, if tenant in tail prays in aid of her ſiſter coparce- 
wan 0 8 ner, and has it, ſhe may after vouch herſelf and her ſiſter as 
Quod nota, aflignees of the donor, upon warranty of their father to the donor, 


aid 8nd and aſſigns, 1 /ave the tai, becauſe before the aid prayer ſhe could 


ane wp of not have the voucher. 40 E. 3. 22. b.] 


ſame perſon one after ano: her. See (E. a) pl. 29. S. C. and the note there. 


Br. Vou- fa; If the tenant has aid granted, and prayee is ready t join, and 


_— 8 tenaut will not Gecept bim, he ſhall not vouch. 9 H. 6. 3. b. Cu- 


Per Cur, Tia. ] 


ws 8 _ [3. Afier aid prayer and default made by reverſimer, the leſſee 
| rave be, cannot vouch him, becauſe he has delayed him once before, 
S.C.a-- 6 H. 4. 3. b. * 7 H. 4. 15. 18 E. 3. 51. b. Contra 11H. 4. 59. 
eordingly. b. Adjudged. | 

—8. P. Br. | 

Voucher, pl. 73. cites 22 H. 6. 39. By the opinion of the court; fora wan ſpall net be delayed twice 
for one and the ſans cauſe ; for the firit aid prayer was by reverfion, and it ſhall be intended that the 
ſame reverſion is the cauſe of voucker. Br. Counterple de Voucher, pl. 33. Cites S. C.. 
But Br. Voucher, pl. 51. cites 11 H. 4. 59. That in Jower the ant for life prayed aid of bim in 
Fever fron, who was ſummoned, and would not jain, by winch he vouched him, and had the voucher. 
Per Cur. notwithſtanding the aid prayer before; contra M. 40 E. 3. but if he ww: 9ther cauſe, he 
may have the voucher ; and the ſame if he ſhews no cauſe ; coutra if he ſhews the ſame cauſe ; 
quod nota.— [f the prayee will net jan, there, the tenant may vouch. Per Cur. Br. Voucher, 
pl. 6. cites 9 H. 6. 3. | 


[. But he might have vouched a ftranger after the aid and de- 


fault by reverſioner. 11 H. 4. 59. b. 9 H. 6. 3. b. 18 E. 3. 


51. b.) 
[5- Cs after aid granted and default by reverſioner, the Igſſee can- 
not vouch him in reve fron for other cauſe than for the cauſe, for which 


he had the aid, unleſs the cauſe be ariſen after the aid granted, 18 


E. 3. 51. b. Dubitatur.] 
[6. [ But] after aid granted and default by reverſioner, the leſſee 


e a ſtranger as aſſignee ta the reverſioner. 11 H. 4. 
9. d.] 


: 59. b. | 
2 iy [ 7. If tenant for life has aid of him in reverſion, they both may 


cites s. C. VOuch afterwards. 9 H. 6, 3. b. 18 E. 3. 51, b.] 
per Cur. of If tenant for life has aid of the king in reverſion generally, 
nd after a procedends comes, he cannot vouch the king (that is to 


ſay, 


2 


: Uoucher. 


far, to have aid in lieu of voucher) becauſe the leaſe was with 


warranty, and therefore he might have ſhewn it before. 9 H. 6. 
3. b.] 


aid in lieu of voucher for à new cauſe happening ſince the firſt aid. 
H. 6. 3. 8 . 

; [ 10. 7 if tenant for life has aid of the king in reverſion ge- 

nerally, and after procedendo comes, he ſhall * not vouch @ ftran- 

ger after, becauſe it appears that he is to have in value of the king, 

therefore not of both. Alſo peradventure the prayer in aid was in 

lieu of voucher, for the entry is all one where it is for feebleneſs 


of eſtate, and where in lieu of voucher, and therefore ſhall not have 


other voucher, and he has once delayed the demandant, and no judg- 
ment may be before other procedendo comes, and therefore the 


plea ſhall not be put in the mouth of a ſtranger, 9 H. 6. 3.] 


[9. But in this caſe, after the procedendo the tenant ſhall have [ 


181 
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* Br. Vou· 
cher, pl. 
cites 8. C. 
but Brooke 
makes a 
quære 
thereof; 
for the en- 
try is all 
one, be the 
aid in lieu 
of voucher, 


ar for feebleneſs of eſtate, by all the clerks, quod nota. And Brooke ſays, it ſeems becauſe the 


entry is all one that the tenant is at large to vouch a ſtranger. 


[11. After aid and default by him in reverfon the leſſee cannot 
vouch the reverfioner as aſſignee of the reverſion upon a warranty 
made by J. S. whoſe heir the reverſioner is, and ſo vouch him as 
heir to J. S. though it be a new cauſe; for he is the ſame perſon who 
made default before. 18 E. 3. 51.b.] | 


(D. a. 2) In what Caſes a Man may vouch where 


he cannot have Aid. 


I. J N right of advowſon the tenant alledged gift in tail to the mo- 
ther of the tenant, and that A. the donor had iſſue another 
daughter, and the ſaid mother of the tenant, and died, and the two 
ogg died, and that his aunt had iſſue P. by which he prayed aid of 
as his coparcener of the reverſion of the premiſſes which is de- 
ſcended to them by the grandfather, who was the donor, & non al- 
locatur ; for he is not party to the tail, and ſo is as a ſtranger to this 
eſtate, by which he vouched himſelf and the other coparcener of the 
reverſion by rag of this reverſion; quod nota bene. Br. Voucher, 
pl. 3. cites 2 H. 6. 16. 
2. Per Markham, in the time of R. 2. If it might appear that 


he who prayed in aid could vouch, he was always ouſted of the aid, 


and put to the voucher, except the tenant by the curteſy, who might 
pray in aid, but cannot vouch, Quod non negatur, Br. Voucher, 
pl. 73. Cites 22 H. 6. 39, | 


(E. a) Voucher. 


Br. Aid, pl. 
6, cites S. C. 


Br. Aid, pl. 
6. Cites S. — 4 
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ee (E. a) Voucher. Ho the Voucher is 7 be made. 
Fol. 253. In what Caſes. M itboui Cauſe ſhewn, and in 
what not. 


Br. — [I. 7 Man ſhall not vouch himſelf without cauſe ſhewn. 32 U. 
7 ier . 34% mL 21. 42. 10 
pl. 5.cites H. 2 — 14 H. 6. 4. 21 FE. 3. 37. 29 E. 3. 29. 38 E. 3. 4 b. 
40 E. 3· 14 2 . * . : | 
Where 7 "Saks ] 

the tant in tail vouc bes bimſelf to ſave the tail, he ſhall ſhow cauſe; per Hank. Br. * Voucher, pl. 
49. cites 11 H. 4. 19.—8. P. becauſe it is out of the common courſe ; and the demandant ſhall 
have a counterplea to the cauſe. — S0 it is when he vouches lumſelf and his brother as tenant in 
borough englith. 2 Inſt. 246. | 


Br. Coun- [ 2. A man ſhall not vouch himſelf and a ranger, without cauſe, 
. 3. 14. 22. b. 29 E. 3. 46. 27 E. 3. 84] 
er, pl. 5. cites S. C. | 


[3- One coparcener ſhall not vouch geri aſter ſeverance, and 


her ſiſter, who is demandant, without thewing cauſe, 11 H. 4. 


20. | 


her ſiſter coparcener, without ſhewing cauſe. Admitted, 2 H. 6. 
16. becauſe of the reverſion deſcended to them.] 
[ 5- One coparcener ſhall not vouch her f/t:r coparcener and her- 
ſelf, without ſhewing cauſe. 17 E. 3. 46. b. 59. ] 
Br. 3 [6. If 2 coparceners bring formedon, and the one 1s ſummoned, and 
1 2 7 ſevered, and tenant vcuches her, who is ſevered, as heir to the com- 
citesS. C. mon anceſtor, ſhe ought to ſhew cauſe, becauſe the was a deman- 
of 0 eee 45 dant before ſeverance. 11 H. 4. 19. Curia. And if ſhe counter- 
ö prong" pleads by the ſtatute, ſhe will abate her own writ. 20 H. 6. 3.] 
are ſumm f and ſr512146, the tenant cannot vouch them that be ſummoned and ſevered, withont ſhew- 
ing cauſe, becauſe it is out of the common courſe ; and the cauſe being ſhewed, the demandant 
ſhall counterplead the ſame. 2 Inſt. 246. 
The demandant cannot have the general cuunter lea where the one of the demandants is vouched, 
and therefore the tenant muſt ſhew cauſe. Br. Voucher, pl, 49. cites 11 H. 4. 19. per Thirn. 


[7. A man ſhall wauch the demandant and a ſtranger, without 
cauſe ſhewn. 11 H. 4. 21. b. Contra 20 H. 6. 2. b.] 
[8. But in writ againſt 2, the one makes default after default, and 


the other pleads ſole tenancy in himſcif, he may vouch the other, who 


made default without cauſe ſhewn. 11 H. 4. 20, becauſe he may 

vouch at large, and the other is out of court, ] | 
[9. If he in reverſion be received upon default of the leſſee for life, 
he cannot vouch the leſſee, who had before loſt the franktenement, 
4 fave it now, without cauſe ſhewn, 17 E. 3. 68. b. Adjudged 

7 18 E. 3. 30.] | | 
Br. Vonch- {10., In adlion againft baron and feme, if they vouch the baron, 
er, pl: 32- they ought to ſhew cauſe. 39 E. 3. 9. b.] 

[11. [$9] 


cites S. C. 


[4+ So before partition one coparcener ſhall not vouch herſelf and 


Uoucher. | 83 


[i. [So] In action againſt baron and feme, if the feme, received Br. Vou- 
upon default of the baron, ſhall vouch the baron, ſhe ought to ſhew _ {nl 
cauſe. 25 Aff, 14.  Curia.] 3. C. 

[12. [So] In action againſt baron and feme they vouch J. who 
vouc hes the baron, he ought to ſhew cauſe. 43 E. 3. 7. 17 E. 3. 

. Br 3.6 | | 
. I 5 2 the baron makes default, and feme vouches F. who en- Br. vouch. 
ters and vouches the baron, he ought to ſhew cauſe ; for when he er, pl. 22. 


warranted to the feme, he warranted to the baron. 43 E. 3. 7.] _ 7 ©. 
tered and vouched the baron by @ ſtrange name; and the demandant ſaid, that the vouchee and the 7 99 | 


ae one ard the ſame perſon, judgment if without cauſe, and he was compelled to ſhew cauſe. 


[14., In action againſt baron and feme they vouch, and voucher 
vouches the baron and feme, he ought to ſhew cauſe. 44 E. 3. 
38.6} * | 

15. If one or two vouchees vouch his voucher, he ought to ſhew pr. Von. 
cauſe ; for the voucher cannot ſtand with common intent. 11 H. cher, pl. 50. 

cites S. C. 

4. 42. — 

| : Er. Voucher, pl. 166. cites 16 f. 7. 13. 

| (16. But if two vouchees vouch another, who enters into the war- [ 8 


B ranty, and vouches one of his vouchors, he ought to ſhew cauſe, Br. vouck- 
7 though a good warranty may be between them upon a feoffment. er, pl. 50. 

N 11 . 4. 42. | | cides S. C. 
17. A man may vouch two brothers as one heir, without ſhewing g 
. cgauſe, as to ſay that they have gavelkind land by deſcent. 43 E. Fol. 754. 

3.19.) — 
25 Br. Voucher, pl. 23. cites S. C. Br. Counterplea of Voucher, pl. rr. cites 8. C. 
But in a prœcipe the tenant vue daun brethren as one Heir, and that the younTe ft was within age; and 
4 becauſe it was out of common courſe, he was ruled to ſhew cauſe, and ſheue that the father was 
. ſeiſed of lands in gavelkind, and that the fame deſcended to them; and the demandant counter- 
” pleaded the cauſe. 2 Inſt. 246. 1 | 
= [18. In writ of right of ward of the body and land, if the de- 
fendant vouches for the body, he ought to ſhew cauſe. 7 H. 6. 
20. b.] | 
V- 8 5 5 , 
nt (19. If a man prays in aid of 3, becauſe of a reverſion to them, & 
herædibus of 2 of them, whereof one who had fee is dead, and the others 


make default, by which the tenant is adjudged to anſwer, he cannot 
vouch the other who has fee, without ſhewing cauſe, 4 H. 4. 3. b. 
ut adjudged. ] | 

20. If leſſee has aid, and reverſioner makes default, he cannot 


nd vouch the ſame reverſioner without cauſe ſhewn. Contra, admitted 

ho | II H. 4 59. b.] g 

ay 21. A man ſhall not vouch anther in ward of the king, without — P. thy : 
i : . ur. An 

| ſhewing cauſe. 3 H. 6. 17. b. adjudged. ] NEE 

fe, ſhewn was, that the anceſtor of the heir held of the king in capite, and died his heir within age, 

nt, by reaſon whereof the king made, &c. And ſo ſee that he hall mt * cauſe of warranty, but the 

ed cauſe why the king ſhould have the ward. Br. Voucher, pl. 4. cites S. C. 


22. If one coparcener has aid granted of the other, who makes de- Br. Vouch- 
fault at the ſummons returned, it ſhe vouches afterwards a ſtranger, cg 
| | ge, cites S. C. 
Nh wha 
$9] | 
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contra, that who vouches the ſame coparcener who made default, ſhe ſhall not ſhedv 
by the beſt cauſe. 20 H. b. 2. for it may be by her releaſe, ] 


opinion he 
cannot vouch without ſhewing cauſe, becauſe the demandant cannot have the general counterplea 
that the vouchee nor any of his anceſtors, &c. for he has affirmed it by the bringing of his action 
aad by the admittance of the aid-prayer. G 


23. In dower, the tenant may vouch the heir of the baron with- 
out ſhewing cauſe. 4 H. 6. 24. b. 3H. 6. 17.] 
[24. When the vouchor ought to ſhew cauſe, it ought to be a ſuf- 
® See (F. a) fictent cauſe of voucher, otherwiſe it is not good. 11 H. 4. 20. b. 


pl. 1. 21. Adjudged * 14 H. 6. 4. b.] 


[ 25. If it appears by the cauſe ſhewn, that the vouchee had nothing 
but a poſſeſſion which is defeated' by recovery or lawful entry, the 


® Zee F. a) Voucher does not lie. * 19 H. 6. 39. b. And the cauſe is tra- 


pl. 3. verſable. 11 H. 4. 21. Curia. 9 H. 6. 50. b. 14 H. 6. 4. b. 
10. b.] 
[26. If baron and feme wouch F. S. J. S. cannot vauch the baron 
without cauſe ſhewn. 29 E. 3. 49. adjudged.) 
(27. If a man vouc hes another who vouches over, who wouches a 
third, and the third vouches the firſt vouchee, he ought to ſhew cauſe 
„Orig. is of ouſter of him, * becauſe the demandant cannot counterplead him 


(er per ©*®. by the ſtatute, he having granted the voucher of him before. 20 H. 


de- 
— 6. 2. b.] 


28. But the denee in this caſe cannot avouch the donor without 


cauſe ſhewn, becauſe by his feoffment in fee the warranty in fee, 

| which he had before, is determined. 20 H. 6. 2. b. 
[ 82 ] [29. So ſhe may vouch herſelf, and a ſtranger her ſiſter coparcener, 
The 4 as aſſignee, without ſnewing deed of aſſignment; for they may be 
was, that aſſignees without deed. 40 E. 3. 22. b. Co. 3. Lincoln College 


in præ- 63. 


Ti uod 

. 8 the tenant prayed in aid of A. her ſiſter, and had it, and after vouched herſelf and 
one A. her ſiſter, by a ftrange name, and ſhewed for cauſe of voucher, that T. her father gave 
the land to W. in fee, and retook eſtate to him and his heirs of his body begotten, and ſo vouched 
to warranty herſelf, and A. her ſiſter, as daughters and heirs of T. as aſſignee of W. and this was 
to ſave the tail. And though it was objected that a deed of aſſignment ought to be ſhewn, yet this 
was waived afterwerds. See (D. a) pl. 1. 


[30. If a lfſee had aid of him reverſion, they both cannot vouch 
the prayee without ſhewing cauſe, becauſe this is a voucher of him- 
ſelf by the prayee. 29 E. 3. 29.] | 

[31. A man may vouch à baron and feme without ſhewing cauſe, 
though he vouches a feme covert. 25 E. 3. 43. b. adjudged. } 

32. Though the demandant cannot counterplead the lien nor the 
warranty, yet where the party who vouches ſhall be compelled to 
ſhew cauſe, he may counterplead the cauſe ; quod nota, Br. Coun- 
terple de V oucher, pl. 5. cites 40 E. 3, 14. 

33. Formedon of the 3 of J. P. the tenant veuched W. who 
came, and after vouc hed 7. P. couſin and heir of F. P which J. P. 


was the donor, and therefore per Cur. he cannot vouch him with- 
out ſnewing cauſe; for the demandant cannot have the general coun- 
terplea there; for the reverſion is not in the heir of the donor; by 
which he vouched him by a ſtrange name, and had the _ 

| | ut 


4, 


dal 


Uoucher, 


But it was ſaid that the demandant may aver that he is the heir of the 


donor. Br. Voucher, pl. 117. cites 21 E. 4. 25. 26. | 
34. Entry in the per of rent, the tertenant appeared, and ſaid that 
J. S. was ſeiſed in fee of the land diſcharged of the rent, and gave it 
to his anceſtor in tail, and vouched the donor by reaſon of the re- 
verſion; and per Cur, he ſhall ſhew cauſe, becauſe he vouches 
of the land diſcharged, where rent is only in demand, and the 
demandant ſhall not have traverſe to the cauſe, as here, and the 
tenant ſhall not be compelled to eiu what rent it is in his vou- 
cher; but the demandant ſball baue for counterplea that he de- 
mands rent ſervice. And the beſt opinion was that he may vouch 
out of the degrees of the land, as here; for this is another thing 
than is in demand, and therefore out of the caſe of the ſtatute, and 
the gift in tail above with the reverſion is ſufficient cauſe, but he need 
not /hew the deed; for there the demandant cannot anſwer to it. 
Br. Voucher, pl. 138. cites 21 E. 4. 26. 
35. In præcipe quod reddat againit two, if they confeſs tenancy in g. p. be- 
common, they cannot vouch ſeverally without ſhewing cauſe. Br. cauſe it is 


Voucher, pl. 20. (bis.) cites 12 H, 7. 1. 2. | out of com- 


2. ; ; | mon courſe, 
that j-int-nants ſhould youch ſeverally without ſhewing of cauſe ; which cauſe the demandant that 


gounterplead by the common law. 2 Inſt. 246. 


36. In all caſes where one vouches out of common courſe, there the 
tenant ought to ſhew cauſe. 2 Inſt. 246. 


(E. a. 2) What mall be ſufficient Cauſe. 86 ] 


1. | formedon in deſcender the tenant vouched himſelf, and he See (Ek. a) 
ſhewed for cauſe that his father was ſeiſed of the land in demand, Pl. 24, 25. 
and thereof inf ed S. which S. gave the pc land to this ſame te- 3 
nant and to the heirs of his body, and fo as aſſignee he vouched him- 
ſelf to ſave the tail. And admitted for good cauſe; and ſo ſee that 
tenant in tail may vouch as aſſignee, as it ſeems here. Br. Voucher, 
pl. 85. cites 14 H. 6. 4. 
2. Formedon againſt S. who vouched P. who entered, and vouched 
this ſame S. by a ſtrange name, the demandant ſaid that S. the tenant, 
and S. whom P. vouched, are one and the ſame perſon, and there- 
fore the ſaid P. fhewed cauſe, viz, that the father of S. infeoffed 
bim in fee with warranty, and he gave the tail to the ſaid father of 8. 
and fo he vouched S. the tenant to ſave his reverſion; and good 
cauſe, and he ſhewed deed. Br. Voucher, pl. 166. cites 16 Hl. 


7.13. 


(E. a. 3) Counterplea in what Caſes. 


1. IN mortdanceſtor, the tenant vouched F. who entered into the 


warranty and vouched the tenant, and was compelled to ſhew 
cauſe, and ſaid that the tenant infeoffed him, and after he leaſed to him 
Cy N 85 for 


2 h SR ak 4 wine 
5 I = =y e. 
Ee EO ͤ Ä 


Fut where 
be is not come 
peild to 
ſhew cauſe 
there the 
demandant 
cannot counterplead the lien. 


cher, pl. 2 1. 


— ( 


Fol. 755. 
Hob. 22. in 
caſe of 
RoLL v. 
OsBozx 
Hobart Ch. 
4 cited 24 
335 
where the 
plaintiff in 
warrantia 


Aoucher. 
for term of life, the demandant ae that before the leaſe made to the 


tenant, the tenant had nothing, Priſt, and the others e contra. 

ſo ſee where the party is compelled to ſhew cauſe, the demandant 

_ have traverſe to the cauſe. Br, Voucher, pl. 94. cites 12 
. IO. 

2. Where the tenant is compelled to ſhew cauſe, there the deman- 
dant ſhall have counterplea to the cauſe, though this matter goes 
to the lien and not to the cauſe of voucher. Br. Voucher, pl. 49. 
Cites 11 H. 4. 19. Per Thirn. and others. 


Br. Voucher, pl. 49. cites 11 Hf. 4. 19,-—Br. Counterple de Vous 
cites S. C. — 8. P. 2 Inſt. 246. | . 


F. a) Voucher. Counterplea of the Cauſe, What 
ſhall be good Counterplea of the Cauſe ſhewn. 


DI. W HEN the vouchor ought to ſhew cauſe of voucher, it 
ought to be a ſufficient cauſe, otherwiſe it is not good, 

11 H. 4. 20. b. 21. Adjudged. 14 H. 6. 4. b.] 
[2. As if he ſhews cauſe of voucher becauſe of a deed which he 
ſhews forth, if it appears that he cannot vouch by this deed he ſhall 
be ouſted of the voucher ; for he cannot bind the vouchee by other 


deed. Contra 30 E. 3. 17. b.] 


chartæ counted that the d:fendant enfeoffed him by the charter with warranty, to which the defendant 
Pleaded rims paſſa by the died. And Bracton in his treatiſe of warranty, cap. 9. ſ. 5. fays that ex- 
cipere poteſt warrantus “* quod licet charta de feoffamento ſufficiens fuit tamen donum fuit in- 
ſufficiens, quia nunquam habuit ſeiſinam in vita donatoris, ſed poſt mortem ſuam intruſit. 


*{ 87,] 


terpler de 


Voucher, 
Pl. 2. cites 


9 H. 6. 49. 


Br. Vouch- 


er, pl. 43. 
cites S. C. & 


[3. If it appears by the cauſe ſhewn that the vouchee had nothing 
but a en which is 
voucher does not lie. 9 H. 6. 39. b.] 

[4. If a man vcuches one ſhewing cauſe, and it appears by the 
cauſe ſhewn that he ought to have vouched another with him, he 
ſhall be ouſted of the voucher. 19 R. 2. Aid of the king 113. 

[5. If a man will vouch himſelf to ſave the tail, and ſhews cauſe 


for that his grandfather levied a fine to B. who rendered it to the 


P. though grandfather for life, the remainder to his father in tail, and fo vouches 


there be no 
warranty in 
the fine. 


himſelf as aſſignee of B. and as heir to his father in tail, this is good 
cauſe of voucher, though he does * net alledge any warranty made to 


B. whoſe affignee he ſuppoſes himſelf to be; for though the cauſe is 


not good to vouch as aſſignee, yet there is ſufficient cauſe of voucher 


ſhewn for cauſe of the reverſion. 50 E. 3. 3. adjudged. ] 


[6. If a man vouch himſelf as heir to J. S. and vouches J. D. 


with 2 and ſbetus for cauſe that J. S. and J. D. were ſeiſed 


and infeoffed him with warranty, this is good cauſe, without ſhewing 
what eſtate the feoffors had, nor what eſtate he himſelf took by the 
feoffment. 29 E. 3. 46. adjudged. ] = 
[7. When cauſe is to be ſhewn upon voucher, the cauſe ſhewn 5 
„ trauer ſable. 


And 


defeated by recovery or lawful entry the 


, Uoucher, = 8 


traverſable. 11 H. 4. 21. Curia 9 H. 6. 50. b. 14 H. 6. 4. b. 10. 
b. 17 E. 3. 46. 59. 29 E. 3. 29. 25 Aſſ. 14. 27 E. 3. 89. 

[8. (So] the cauſe ſhewn is traverſable, though the traverſe be but 
a counterplea of the voucher. 29 E. 3. 29.] | 

[9. It the tenant wouches herſelf, and MA. her ſiſter, and fhews for 
cauſe a feoffment made to her by K. their ſiſter, whoſe heir they are, 
it is a good counterplea of the cauſe, that they never had any thing 
of the feoffment of K. their ſiſter. 17 E. 3. 46.] 

10. So if baron and feme vouch the baron, and ſhew for cauſe that Br. Coun. 
the baron infesf}-d4 F. who inferffed the baron and feme, it is a good terplea de 
counterplea that J. had never any thing of the feoffment of the baron. e 

E. 9. . ; 
* 1 A if the tenant vouch B. her ſiſter, ſhewing for cauſe that land Br. Coun- 
deſcendid to them in coparcenary, and ſhe herſelf entered in the name of terple de 
both, and after B. releaſed to her in fee with warranty, it is a good 8 
counterplea of the cauſe, that the tenant upon her entry claimed it to S. C. but 


her alone, without that tha! B. had any thing after the death of their that if ſhe, 
ancefter ; for if the eſtate of B. was turned to a right at the time of m enter- 


, ed, did en- 

. the relcaſe, then the releaſe does not enure by way of mitter l' eſtate, ter in the 

but by extinguiſhment, and ſo no voucher can be. 21 E. 3. 27. name of 
adjudged} both, then 

Judges. the releaſe 

p counteryailed entry and feoffment. — Pr. Voucher, pl. 63. cites S. C. 

1 8 ; 

r (12. If the tenant vouches himſelf as heir to A. his ſiſter, and ſhetws pony 
for cauſe that A. gave to him in tail, it is a good counterplea that he Fol. 756. 
never had any thing of the vift of A. though it be to the warranty, wn 

4 becauſe he may traverſe the cauſe alledged.] It was ob- 

0 jected that 

88 counterplea did not lie to the warranty, but to the poſſeſſion only; but it was ſaid by Green, that 
when cauſe is thewn it may be coumerpleaded. And Wilhy ſaid that ſo it may in ſome caſes, as 
to counterplead the ſeiſin, &c. but not the warranty. Br. Counterple de Voucher, pl. 3r. cites 21 
E. 3. 37- | | 1 

18 . . * . * 

ne IZ. Cntra 21 E. 3. 37. adjudged; but it is there ſaid that it The con- 
was adjudged contrary to this in parliameut.] _ 

he | . : adj udged 

h in parliament, Mich. 13 E. 3. Br. Counterplea de Voucher, pl. 37. 

e " 

3. (14. But in this caſe it is clear, that it is a good counterplea that [ 88 ] 

A. had never any thing in the land, nor ever gave it to the tenant. 3 
3 N r. Coun- 
uſe 21 E. 3. 37. admitted by iſſue.] cated 

the | | Voucher, pl. 31. cites S. C, 

hes * 4 . : 

50d (15. If a man wouches himſelf, and J. D. as heir to J. S. and ſbetus 

„ ts for cauſe that his father and J. S. were ſeiſzd, and inſtoſfed him with 

e is warranty, and ſo he vouches himſelf as heir to his father, and F. D. as 

his heir to J. S. it is a good counterplea of voucher of himſelf, that the 

father of the voucher had nat ever any thing in the land, though it is 

D. no counterplea by the ſtatute, becauſe he has not counterpleaded 

iſed the poſſeſſion of his anceſtors ; for this is a traverſe of the cauſe al- 

ng ledged. 29 E. 3. 46. adjudged.) 

the 16. Son this caſe, it is a good counterplea of the cauſe of voucher 

| ef 7. D. who is vouched with him as heir to J. S. that J. S had 
vn i 23 Ln never 


WEE a data 


38 QUoucher, 
never any thing in the land, without taking any counterplea of the 
Poſſeſſion of the anceftors of FJ. S. by the flatute; for he may tra- 
verſe the cauſe alledged, though in this caſe the cauſe of voucher 
alledged was only becauſe he vouched himſelf, and not becauſe 
he vouched J. D. 29 E. 3. 46. b. adjudged ; for the cauſe cannet 
be ſevered.] | „ 

(17. If a leſſee has aid of him in reverſion, and they both vouch 
him in reverſion, and ſbetu for cauſe that F. was "vw, and gave it 
in tail, and that he in reverſion is heir in tail, and heir to the donor, 
and fo he vouches himſelf as heir to the donor, it is no good coun- 
terplea that it appears by the cauſe ſhewn, that he in reverſion only 
ought to have the woucher, and not the leſſee, becauſe the warranty 
does not extend to him. 29 E. 3. 29.) 

Br. Vouch- [ I8. In an action againſt J. S. if he vouches bimſelf, and ſhews 
er,pl. 54- for cauſe 4 gift by his anceſtor to him and his feme in tail, and that 
r reverſion is deſcended to him by death of the donor, it is od 
The vouch- Y 7 a go 
er was diſ- counterplea that the feme is yet alive, and ſs the voucher contrary to 
allowed, the plea, inaſmuch as he has admitted himſelf fole tenant, and 
— therefore cannot have the voucher by force of a tail to him 
ſaid, the „. and his feme; for this voucher is to ſave the tail, which cannot 
22 ef be ſaved here, inaſmuch as the ſeme is not party to the voucher. 38 
— — E. 3. 4. b. adjudged. } 

the gift. 4 Le. 93. 94. cites 38 E. 3. 5 Br. Counterplea de Voucher, pl. 22. cites 8. C. 
And per Morrice, voucher to fave tiie tail is for the advantage of the iſſue, and not of the tenant 
who vouches ; for. he ſhall have judgment to recover in value immediately, but ceſſet executio 
during his life; for his iſſue ſhall have execution, and not he who youches  —— —Br. Voucher, 
pl. 54 cites S. C. | | 


12 2 [19. If a feme received upon default 4 the baron vouches the baron, 
Ton, des becauſe the anceſtor of the baron, whoſe heir he is, infeaffed-her and the 
S. C. & P. baronwith warranty, it is a good counterplea of the cauſe, that they 
but not th? had never any thing of the _— of the anceſtor ; for * the cauſe 
dere wille ſhewn is traverſable. 25 Aſſ. 14. Curia. 

tioaed. 20. 20 Ed. 1. faggot I. /. 3. enacts, that where the tenant, in a 
plea of land, vouches to warranty, and the demandant will aver that 
he, nor none of his anceſtars, (fence the time that the anceſter of the 
demandant was ſeiſed) was in poſſeſſion . the lands, his averment ſhall 
be admitted whether the party vouched be abſent or preſent. 

21. In przcipe quod reddat the tenant voucked. The vouchee 
demanded what he has to bind him to the warranty; and the tenart 
ſhewed deed of his father, whoſe heir, &c. and he ſaid, that his father 
had no land but in gavelkind, which 2 to him and to others, 
and held no plea; by which he ſaid that he had nothing by deſcent, 
&c. the day of the voucher ; and the other e contra. Br. Counter- 
plea de Garrantie, pl. 2. cites 38 E. 3. 

[ 89 ] 22. The demandant ſaid, that the one who is vouched is the fame 
perſon who vouched, judgment if without cauſe; by which he /hewed 
cauſe, that his father infeoffed him; and the demandant counterpleaded 
the cauſe, becauſe he Gene. his father again, to the father and 
his heirs, and that he was eldeſt ſon of the father, who is dead ; and 
a good counterplea to the cauſe; for by this his firſt warranty is 
extinct, Br. Counterplea de Voucher, pl. 5. cites 40 E. 3. 14. 

4 a 23. Præcipe 


- 
4 


Eliz. Vernon v. Stonely & Manners. 


Uoucher, 
22. Præcipe quod reddat againſt baron and feme. The feme 


was received in deſunlt of the baron, and vouched . to warranty, 
75 


89 


who entered, and ſaid that the father of the baron infeoffed J. in fee, 


who gave in tail to the baron and ent; and good, notwithſtanding 
he entered generally into the warranty upon the voucher of the 
feme ; yet he jhall ſay now, that he did not warrant that fee tail. Br. 


Voucher, pl. 22. cites 43 E. 3. 7. 


24. If a man wouches 2 brothers as one heir, and by the nonage of 


the youngeſt prays that the parol demur, he ſhall not have the voucher, 
without ſhewing cauſe ; by which the tenant ſaid that the land is 


22 between males. And per Cur. This is no cauſe; by which 


e ſaid that the anceſtor died ſeiſed of land departable between males, 
after whoſe death they are in as heirs, &c. And the demandant an- 
ſwered to the cauſe, and ſaid that the youngeſt is not ſeiſed of any land 
by deſcent of the part of his father, judgment if by his nonage the 
parol ſhall demur? &c. and a good plea, notwithitanding that the 
other alledged that the entry of the one coparcener is the entry of 
both; and upon this both ſhall have aſſiſe, and this ſeems to be 
where it is for their profit; contra where it is for their diſprofit, as 
here, and in the aſſiſe anno 1 H. 6. 5. note the diverſiiy. Br. 
Voucher, pl. 23. cites 43 E. 3. 19. | 125 
25. Formedon againſt baron and fame, who veuched N. tobe re- 
vouched the baron and feme; and the demandant ſhewed it, and de- 


manded judgment if he ſhall fo vouch without ſhewing cauſe; and 


he /hewed that the baren and feme infeaffed him, and he gave to them 
in tail, ſaving the reverſion ; by which the demandart ſaid that they 
bad nothing of their feof/ment, Priſt ; and the others e contra. And 
o ſee the cauſe traverſed, &c. Br, Counterplea de Voucher, pl. 13. 
cites 44 E. 3. 38. | 

26. Formedon by 4 barons and their femes, of whom the one 
baron and feme made default, and were ſummoned and ſevered; and 


the tenant, after the view, vouched this ſame baron and feme who 


were ſummoned and ſevered, and faid that the anceſtor of the feme 
infeoffed him with warranty, and for this cauſe vouched her; and 
becauſe he vouched the one feme where he ought to have vouched 
all the demandants, therefore, upon the caule thewn, he was ouſted 
of the voucher. Br. Voucher, pl. 49. cites 11 H. 4. 19. 

27. In formedon in reverter, before appearance, but after efſorgn 
caſt, the tenants, who were baron and feme, levied a fine, and then they 
2 and the demandant counts againſt them, who plead to 

ue; and upon default of the baron, at the return of the venire, 
the feme prays to be received ; fer the land was her right, and the 
fine was pleaded as. a counterplea ic the receipt. But non allocatur ; 
for jus uxoris ſhall be referred always to her right, which ſhe had at 
the time of the writ purchaſcd. D. 315. b. pl. 1. Mich. 14 & 15 


pl. 59. S. C. accordingly.————Sece Reſceip: 


28. There Hall not be any counterplea, but where it is thereby 
proved that wouchee had not ſuch an eftate whereof he could make a 
Feoffment ;, and therefore it is no counterplea the feoffor was 

ol. XXII. „ ip. 2 Jointenant 


- 


5 


Br. Coun- 
terplea de 
Voiicher, 
pl. 11. cites 
S. | CE 
Br. Parol 
Demur, pL 
7. cites S. C. 


„ 


Adjudged. 
that the 
counterplea 
Was not 


800d. — 
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pl. 236 5. 
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89 ＋ Aoucher. 


Jointenant with another; for one jointenant may make a feoffment 


of the entierty with warranty, becauſe he is ſeiſed per my & per tout. 
And though ĩt be a diſſeiſin of the moiety, yet the feoffment is — 
90 | and the warranty well annexed; and when they join in a feoffment 
with warranty, every one warrants the whole, and that may be a 
counterplea to the warranty, but not to the voucher. Cro. F. 689. 


Paſch. 36 Eliz. Piper v. Wider. 


— (G. a) Voucher. How it is to be made. In what 
£9: 757 Caſes without ſhewing a Deed of the Lien. [Or 


what Deed ought to be ſhewn. ] 


Br. Mon- F 1, I F a man wouches himſelf to ſave the tail as aſſignee, and 
runs, pl. 1 ſhews cauſe, (as he ought) he ought to ſhew the firſt deed, 


— DAG: becauſe his cauſe ought to appear to be ſufficient, Dubitatur 


$. P, per * 1 H. 6. 
all the juſ- + 7 ] 
tices. Contra Keble, and ſhewed ſeveral books to the contrary. 
B. Monftrans, pl. 139. cites S. C. and Hill. and Paſch. 4 E. z. that he need not ſhew deed of 


aſſignment of the reverſion; for the defendant is a ſtranger toit Zut Brooke makes a quzre, and 


ſays that this is a cauſe to ſhew it, and therefore it ſeems that the demandant may have anſwer to 


it. Br. Ibid. 


He, who [ 2. If a man vouches himſelf as tenant in tail, by force of 
weuches bin- a remainder limited to him, which is now come into poſſeſſion, 
7 % to fave the tail he ought to /hew a deed of the remainder. 25 


tail, ; 
ſhall e E. 3. 54 ] 
ien and ; ; 
deed of the warranty. Br. Voucher, pl. 163. cites 31 H. 7. 4.—— Br. Monſtrans, pl. 169 


eites S. C. 


C3. If a man be vouched as heir to B. upon a releaſe, with 
warranty made by B. the releaſe ought to be ſhewn. 11 Hf. 4. 


22. b. | | 
[ The fame law it is if the voucher be hn a confirma- 


Br. Vou- . 
cher, pl. tion with warranty, the confirmation ought to be ſhewn. 11 fl. 


49. cites 11 4. 22. b. ] 
H. 4. 19. 8. 3 
P. and that for want of ſhewing it the tenant was compelled to make other anſwer ; but that it is 


ſaid to be otherwiſe in another term; for that then he ſhall loſe ſeiſin of the land, as it was held by ſe- 
veral, becauſe out of the caſe of the ſtatute. 


Br. Mon- | 5. He who wouches as aſſignes s ought to ſhew the fir/? deeb 


ſtrans, pl. 5. 
Ster H 8. upon the voucher, 3 H. 6. 21. 
20.8. P. Br. Deputy, pl. 10. cites 3 E. 6. 21. per Coteſmore, to which it was not anſwered 
{but it ſhould be 3 H. 6. 21. as in Roll. And Br. Voucher, pl. 5. cites S. C. 

Br. Monſtrans, pl. 106. cites 3 H. 7. 13. contra, that he ſhall not ſhew deed ; per Hank. Brian, 
and Townſend.——S. P. between common perſons ; per Townſend.” Ibid. pl. 107. cites 3 H. 7. 
144 — . if he prays aid of the king as aſſigne:y he ſhall ſhew deed; per Townlend ; which Hank 
and Brian denied. Br. Monſtrans, pl. 106. cites 3 H. 7. 13. 

In aſſiſe be defendant plead:d in bar, that the father of the plaintiff infenffed A. and warranty to him, 
bir beirs, and Mus, which A. infeoffed him, and pleaded the warranty a8 aifignee ; and becauſe he did 
not ſhew deed proving him to be affignee, the aſſiſe was awarded ; for, by the juſtices, he ſhall not 
o_ the warranty as aſſignee, no more than he ſhall vouch as aſſignee without ſhewing deed- 
at ſee elſewanere, that if he had pleaded it by a gue eftate of A. there he need not ſhew deed of 


aſſignment, Br. Deputy, pl. 14. cites 22 All, 88. (6 if 


1 


” bb Ag 


Uoucher, 8 93 


[ 6. If tenant in tail wouches as aſſignee, he ought to ſhew the 
fir/t deed which creates the warranty, though the deed does not be- 
long to him, but to him in reverſion, becauſe he claims under the fir/? 
deed. Dubitatur 14 H. 6. 4. ] | 
[ 7. In real action againſt tenant in deter, if ſhe vouches the heir 
of the baron ſhe ought to ſhew what ſhe has to bind the heirs to the 
warranty, to wit, an endowment in chancery or ſuch like. 17 E. 


. 8. | 
n In aſſiſe the tenant may wouch the baron and ſeme named in [ 91 ] 
the aſſiſe without ſhewing any deed. 26 Aſſ. 26. adjudged:] 

[ 9. If the grantee of à ward be impleaded he may vouch the 
grantor without ſhewing any deed. 25 E. 3. 38. b. 39. adjudged. 

Contra 25 E. 3. 40. b. contra 26 E. 3. 65. b.] 

10. The beſt opinion was, that in “ dower, or quod es deforceat, Er. Mon- 
the tenant may vouch the heir of full age or within age, well 1 
enough, without ſhewing ſpecialty, unleſ he be in ward, and if Ce in 
he be in ward he ſhall ſhew ſpecialty, and otherwiſe not; and er the 
this for the loſs of the guardian and after the tenant gratis ſhewed / 
ſpecialty, but not ae rigore juris. Br. Voucher, pl. 45. cites 50 warranty 


E. 3 25. * the her of 


ry, the baron, 
and had the voucher without ſhewing ſpeeialty or other cauſe proving that he had cauſe ts 
vouch ; nota, Br. Voucher, pl. 79. cites 4 H. 6. 24. 


11. In formedon the tenant wouched one of the demandants by a 
range name, the other demandant ſaid that the vouchee was one of 
the demandants, judgment if without cauſe ſnewn; and was com- 
pelled to ſhew 2 by confirmation, and did not ſhew the deed; and 
therefore the cauſe adjudged inſufficient, by which he was awarded 
to anſwer over, becauſe it was in the ſame term; contra upon ad- 
journment in another term by ſeyeral there; and fo ſee that it is pe- 
remptory. Br, Peremptory, pl. 9. cites 11 H. 4. 22. 

12. If a man /ofes the deed by which he was infeoffed, yet the fe- 

offment remains good; but then he cannot vouch or bind the fe- 
offor to warranty without ſhewing of the deed. Br. Leaſe, pl. 16. 
Cites 4 H. 6. 17. Per Rolfe. 


(H. a) Voucher. How to be made as Aſſignee. 
In what Caſes without ſhewing Deed of Men- 


ment . | 


E F O R ſuch a thing which may be afgned without deed, a man Cro E. 353. 
0 may vouch as aſſignee without ſhewing deed of aſſignment. pl. r. in 

o. 3. Lincoln College, 63. 26 E. 3.75. b, ] | N 
AwDE2, S. P. by Popham Ch. J. that if he ſhews the deed of warranty it is ſufficient, an that ſo 
5 the better opinion of the books. And to that opinion tlie other juſtices inclined.——-Ibid. 426. 
pl. 52.8. C. and S. P. by Popham and Fenner, and that it is to no purpoſe to ſhew the deed of 
Agument; for if it be ſhewn, it is not traverſable by the vouchee. 


[ 2. Feme may vouch herſelf and her fiſter coparcener for land with- See (R. a) 
Fins —_ deed of aſſi att ; for they may be allignees without Pl. 19. 8. O. 
dd, 40 E. 3. 22. *% | 
4 H 2 [ 3. Fer 
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91 Coucher. 


[ 3- Fer land the aſſignee may vouch without ſhewing a deed of 
aſſignment. 3 H. 7. 14. Dubitatur 2 E. 3. 57. ] 5 
4. Alſo a man may voush A. upon a feoffment with warranty to 
B. and his aſſigns que eſtate he has without ſhewing how. Contra 
42 E. 3. 19. b.] | | | 


® Br. Mon- [ 5- A man may ſay that A. enſerffed B. with warranty to him, his 


64a heirs and aſſigns, and B. infeoffed him, and ſo he may vouch A. as 4ſ- 
S. C. fignee, without ſhewing a deed of aſſignment. Contra 17 E. 3. 68. 
| b. Contra * 22 Aſſ. 88. ] x 

*InBrooke 6. In aſſiſe the tenant pleaded a farffment of the grandfather of the 
Ap plaintiff with warranty, whoſe heir the plaintiff is, and it was by 
year-book deed, and he pleaded as aſſignee, and ſhewed * both deeds; and it is 
it is (am- faid elfewhere that he ought ſo to do, where he vouches as aſſignee, 


or pleads as aſſignee; for warranty cannot be but by deed or re- 


bideux) 
92 ] cord, and therefore aſſignment thereof cannot be but by deed, &c. 


Br. Monſtrans, pl. 87. cites ꝙ Aſſ. 11. 

7. Præcipe quod reddat the tenant vouched as of another 
by the warranty of the rf feeffor, he ſhall ſhew the firſt deed of fe- 
offment and allo a deed of aſſignment by the firſt feoffee to him; 
and fo ſee that he cannot be aſſignee to a warranty but by deed. Br. 
Monſtrans, pl. 164. cites 11 E. 3. | 

2s. P. For 8. In “ ward, the tenant vouched one to warranty without ſhew. 
_ 1 ing any deed, and had the voucher by award contrary to the opinion 
bee Kirton; but in deter if the tenant vouched the heir within age, 


lead it:; he ſhall not have the voucher without ſhewing deed; quod nota. 
butin B. Monftrans, pl. 23. cites 46 E. 3. 25. 


the ks courterpleads the len the demandant ſhall recover immediately- Br. Voucher, pl. 35. 
cites - os ; F . 


Br. Mon- q. He who vouches as affignee ſhall ſhew the firſt deed which com- 

draus pl. prehends the warranty, 5 ought to ſhew the deed which proves 

- extes 22 im aſſignee, Br. Monftrans, pl. 5. cites 3 H. 6. 20. 
Aff. 88. | | AY 

Thid. pl. 10. But if he rebuts by the firſt warranty, and ſhews the deed 

2 = 42 thereef, he may do it by a que z/tate, without ſhewing how he had the 

according. Eſtate, Con where £ vouches as aſſignee by it. Br. Mon- 

ly; but ftrans, pl. 5. cites no book, but ſays vide alibi. 

cites 22 Aff. | 

88, Contra as to the rebutter. 1 


11. In formedon the tenant vouched the guten and her two fiſlers, 

as heir to the Duke of York, by feoffment by the duke to M. who 

jnfeoffed B. who infeoffed C. who infeoffed the tenant, and fo vouched 

as 7 and exception taken becauſe he does not ſhew dee. 

Per Townſend, the tenant may vouch as ee between comm 

perſons, without ſhewing deed ; but it was not faid what the law is, 

where the aid or voucher is of the Queen, or of the King. Br. 
Monſtrans, pl. 10. cites 3 H. 7. 14. | 

Br. von- 12, Formedon againſt baron and fame; they wouched the baron, and 

cher pL ſhewed cauſe that the father of the baron infeoffed two, wha gave to the 


* E. 5 baron and feme in tail, and as aſſignees vouched the baron to ſave the 
And per Brian and Townſend, they ought to ſhew any 
| Foy warranty; 


A 


(K. a) Voucher. 


Uoncher, 


warranty; for though the poſſeſſion be good cauſe of voucher as to 
the demandant, and he ſhall not ſhew lien but to the vouchee, in 
this caſe he ſhall ſhew it ; for he who is vouched is the tenant him- 
felf, by which Keble ſhewed warranty. Br. Monſtrans, pl. 169. 
cites 11 H. 7. 4. | 


(I. a) Voucher i Ward, How it ſhall be made. 
[4. J F infant be in ward to the ki 


what Place. 


Fa. A Man cannot vouch a man in other country than where the 


original is brought. 29 E. 3. 3. b.] 


L. a) Voucher. How to be made. 6 ought see (N. a) 


\. — 
{ 3. 1 PO N warranty by the ancęſtor, the one coparcener can- 


to be vouched Jointly. Coparceners, 


not be vouched without the other, 11 f. 4. 20. b.] 


(L. a 2.) Joint-Voucher of whom. Survivor and 


Heir. 


2 | 
1. of 2 O jointenants make a froffment in fre by this word dedi; 


the one dies, the ſurvivor ſhall be vouched, and render in 


value for the whole; for though the flate paſſed from both, and the 
ſtatute ſays, ratione doni proprii, yet each of them did warrant the 
whole by this word dedi, otherwiſe the ſurvivor ought not to have 
yielded the whole in value, as it hath been adjudged ; and the reaſon 
is, for that the heir of the jointenant that dies, cannot be bound by the 
warranty created by this word dedi. 2 Inſt. 276. | 
2. But if 2 jointenants make a feoffment in fee, with an expreſs 
warranty for them and their heirs, to the feoffee and his heirs, and the 
one of them dies, the ſurvivor ſhall not be vouched alone, but the 
heir alſo of the other, and the recompence in value ſhall be equally 
upon them. 2 Inſt, 276. TT = 


H3 . a.) Voucher, 


for capite land, he ſhall be Br. Ver 
vouthed only in ward of the king, and not of other lords; cher, pl. 46, 
for the king has all by his prerogative. 2 H. 4. 23. b.] cites S. C. 


How it is to be made. 22 { 903 } 
S. P 
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Uoucher, 


(M. a) Voucher. How to be made. N bo may 
Touch jointly, 


Previge | I. WO tenants in common cannot vouch jointly. 28 E. 3. 
quod red- 90. b. ] | | 


dat agαν, | 
2 hey 22 the tenancy in common, and the one voucbed F. as to that which to him belonged, and the ether 


vouched P. as to that which to him belenged. And the beſt opinion was, that where they confeſs the 
tenancy in common, they cannot vouch ſeverally ; by which the tenant, N to the opinion 
of the court, pleaded ne dona pas, &c. Br. Voucher, pl. 20. (bis) cites 42 E. 3. 16. 


[ 94 ] (N. a) Voucher. How to be made. Where joint- 
wo ly [or feverally.] 


L. 1 F baron and feme levy a fine with warranty for them and the 
1 beirs of the feme, after the death of the feme, the baron only 
may be vouched without the heir of the feme; (for the baron is ta 


warrant all during his life) 22 E. 3, 1. Curia, } 


Where ſeverally. 


[-2. If præcipe be brought againſt ſeveral, if they ſhew ſruera! 
* of voucher, as that they are t:nants in ſeveralty, they mays 
an 55 to vouch ſeverally. 41 E. 3. 20. 12 H. 7. 2. 42 E. 

* 1 * ; 
: L 3- But if the action be brought again/? 4, and 2 make de- 
fault at the grand cape, and the other 2 accept the tenancy of the 
entierty, and that the others had not ® any thing, and abate the 


® Fol , . i 7 
uri by gager of nom-ſummons; in a new writ by journeys ac. 


MYR counts againſt thoſe 2, they ſhall be eſtopped to plead ſeveral 


tenancies, and to vouch ſeverally; for it is againſt their accept- 

ance; nor may they vouch ſeverally without taking the ſeveral 

tenancy, becauſe they have accepted the tenancy jointly. 42 E. 3. 

- 36. b. 4 Curia. ] 7 | 

* Br. Dila- [ If a warranty be made to 2 jointly, * one alone cannot vouch 

p-ries, pl 3. without the other, unleſs the warranty be divided by act in law, 48 
cites S. C. E. 3. 17. ] 5 | ' 


and ſays, 1 
tha: the reaſon ſeems to be inaſmuch as voucher is in lieu of action, and one ſhall not have 
action which pertains to two -In formedon, the tenant ed jointenancy with J. N. not 
named, judgment of the writ ; and the demandant ſaid that J. N. i; his villein, judgment, &c. and 
Frayed ſeiſin of the land. And by the opinion of the court that is no good replication ; for the te- 
nant ſhall not be ouſted of his jointenancy, by reaſon that he ſhall loſe hir voucher ; for of warranty 
made to two jointenant*, the one ſpall not wouch alone þ long as the jointure conterues ; and this is the 
folly of the demandant, that he had not entered into the moiety, and brought an action of the 
other moiety ; for then by the ſeverance of the jointure the other may winch aline; quod nota- Br. Join- 
fenancy, pl. 9. cites 43 E. 3. 16 Br. Garranties, pl. 18. cites S. C——Br, Voucher, pl 


33- cites S. C. 
Is præcipe quod reddat againſt two, they cannot vouch ſeverally without ſhewing cauſe, becauſe 
* 28 K 01 or common courſe. 2 Inſt. 246. 1 5 : a | { I. v4 TEEIETEL if 


AY... < "I I, Ry 899 a 


* 


Voucher. 


[ 5. If præcipe be brought of 4 manor and 40 acres, tenant 
vouches and vouchee enters and vouches himſelf for the manor and 40 
acres alſo, as JO of the manor, though it was not parcel, yet if1e 
was Wai as parcel, he ought to vouch accordingly. 41 E. 3. 
23. b. 

{ 6. In action againſt 2, one may plead @ relenſe, and the other wins: 
vouch. 42 E. 3.17. ] 2 temantsy 


one ſhall vouch, and the other may plead a plea which goes to the whole, becauſe one ſhall not be bound 
by the plea of the other. Arg. Lelw. 16. in caſe of Lord Brook v. Nevill. But one defendant 
ſhall nor plead in abatement of all the writ, and alſo vouch or plead in bar. Arg. Ibid.n—Contra 
per 3 againſt 2, Ibid. and 16. b. 17. Ner he ſhall not plead a bar which goes to all for parcel, and 
vouch another for other parcel, becauſe he is not at any miſchief, if his plea, which goes to all, betrue; 
for then this diſcharges lum of the whole. Arg. Ibi tra per 3 againſt 2. Ibid. and 
16. b. 17, Bt it is otherwiſe where there are 2 jointenants, Arg. Ibid. 16. 


7. Where 2 make a feoffment with warranty, and one dies, the Br. Jointe- 
charge ſhall not run upon the ſurvivor, but upon him, and the ants, pl 


heir of the other. Br. Jointenants, pl. 59. cites 17 H. 3 and _ cites. 
Fitzh. Voucher, 90. | Saat. and 
| ounter - 


plea de voucher, 88. and 22 E. 3. that the feoffee may vouch the other. and the heir of the 
deceaſed ; per Finch,* But ſee Fitzh. Voucher, 104. 30 E. 3. 31. in præcipe quod reddat, 
the tenant voucbed 2, and one was returned dead, by which he revouched bim who ſurvived only; and 
well by award; and he was nct compelled to vouch him and the heir of the other. Quod nota. 
Br. Jointenants, pl. 59. * 


8. Mortdanceſtor again W. and A. which A. ſaid that ſhe had Br. Vou- 


nothing, &c. and M. anfwered as ſale tenant, and pleaded in bar the cr. 
warranty of the mother of 3a 


the demandant to his father, whoſe heir 5, c. 
he is, &c. The demandant ſaid that M. had nothing, unleſs joint - 
ly with the ſaid A. Judgment if he may plead the warranty ſole 
without A. and the demandant was awarded by the court to an- 
er to the bar. Quod nota; & e contra of voucher ; for the one 
cannot vouch without the other. E contra of rebutter, as here. 
The reaſon ſeems to be inaſmuch as voucher it in lieu of the action; 
contra of bar. Br. Bar, pl. 58. cites 9 Aſſ. 18. 
9. Fræcipe again/t lord and villein. The villein by ſufferancs 
of the lord, ſaving to him his ſeigniory, vouched to warranty, and 
was warranted, Quod nota bene. Br, Voucher, pl. 9g. cites 17 
AT. 19. and ſays, ſee 33 H. 6, 1. where the lord and villein joined 
in voucher, 3 
10. All that are intitled to the youcher, ought to be 2 in the 
voucher ; for otherwiſe he fails of his voucher. Br, Voucher, pl. 
54. Cites 38 E. 3. 4. | 
11. If 2 coparceners are, and the one aliens her part, and the If 2 cpi 
ether is impleaded, ſhe cannot have aid, by reaſon of the alienation ; — 
and therefore ſhe ſhall vouch alone for her and ſhall have war- ent with 
On _ Br. Voucher, pl. 58. cites 38 E. 3. 20, Per Knivet 1 
inc L ang cores 1 


ai v;uckee 


now he ſhall pray in aid of his fellow, and either have pro rata upon the loſs, or vou h over with 
him upon the warranty paramount. Hob. 26. in caſe of Roll v. Oſborn. 

When lands and warranties deſcend to 2 parceners, and they make partition, and one of them is impleaded, 
he ſhall not vouch alone, but ſhall pray aid of his fellow, and fo ſhall pus tbemſtlues in repreſentation 
of one heir, and then vouch together ; per Hobart Ch. J. Hob. 26. in caſe of Roll v. Oſborn. Hut 


if one parcener ahent hi, part, or makes default upon ard prayed, the other ſhall vouch alone ; per Ho- 
art Ch. J. Hob. 26. in caſc of Roll v. Oſborn, cites 27 H. 8. 58. 4 H. 7. 20 H. 6. 2. and 43 E. 


3+ 23. | 


H 4 12. In 


2 — — — — 
rr * 


Qoucher, 

12. In warranty of charters againſt 2, and he ſbetos ſeveral deeds 
of them, the writ ſhall abate; for he cannot join them. Br. War- 
rantia Cartz, pl. 14. cites 39 E. 3. 26. | 

13. But it ſeems that in warrantia chartz againſt 2, and the ore 
is an infant at the time of the making of the deed, it ſhall bind the other. 
But quære if by this writ, or by another writ againſt him only. Br, 
Warrantia Cartz, pl. 14. cites 39 E. 3. 26. | 
Br. War- 14. If three are jointly infeoffed with warranty, and two releaſe or 


. ol. Furrender ta the third, he ſhall not deraign the firſt werranty by 


% 


3. eites S. C. voucher or 'writ_ of warrantia cartæ, becauſe he is in by the 
Fi feoffir, and not hy him who releaſed or ſurrendered. Quære 
if the ſurrender be good, But it ſeems if one releaſes to the one 
there the one is in by the other, and he ſhall not deraign the fir 
warranty, as the cafe is in anno. 33 H.6: Br. Garranties, pl. 6. 
T 5 
15. And where a! die except one, he who is in by the ſurvivor ſhall 
deraign the firſt warranty. Br. Garranties, pl. 6. cites 40 E. 3. 
16. If two bring formedon, and the tenant has warranty againſt 
the one, and not againſt the other, the tenant may vouch the deman- 


dant for the one moiety, and plead in bar for ihe oiher moiety. Br, 


Voucher, pl. 16. cites 41 E. 3. 7. | 
17. When a man yoo. + 2 ſons by drverſe venters. and has land 
failed in burgh-engliſb, and diſcontinues with warranty, and dies, and 
the youngeſt brings formedon, the tenant may vouch the eldeſt and the 
youngeſt, and when they appear he ſhall plead in bar for ane moiety, 
and the voucher ſhall ſtand for the other moiety. Br. Vaucher, pl. 
49. cites 11 H. 4. 19. „„ 1 ey 
{ 96 ] 18. Ifa man _— B. with warranty, who infeoff IV. M. 
who is impleaded, 
and after the one of the tibo makes: default, and the other appears, he 
ſhall have the warranty againſt the firit ſeoffor ; and fo is the opinion 
uin 1 F. 4 B. Br. Cr pl. 67. cites 5 H. 5:7. 
But per Af- 


+ 19. If 710 jrintenants are impleaded, and the one appears, and the 
13 other will render or makes default, he who appears. ſhall have the 


are, andthe whole warranty. Br. Garranties, pl. 67. cites 5 H. 5. 7. Per 
one inf-offs Luddington. | Sp. 
a firanger of « *+ 7. TY... 


+ bis wart, the warranty is gone which Luddington did not deny. Br. Garranties, pl. 67: cites 3 
20. If. ſcoſſinent with warranty is made 79 two, and the one alone 

is impleaded, and vouches, the vouchee. may extort him from the lien, 
inaſmuch as he might have abated the writ by jointenancy, and did not; 
for he is not compelled to warrant one, where the warranty is made 


W 
= 


* to two. Br. Voucher, pl. 16. cites 21 H. 6. 49. 

15 where 2 2 Where 2 juinterants are, and the one is impleaded, and he vou- 
fee ches the feeffor, this matter is good counterplea to the lien. Br. 
are —  Counterplea de Garrantie, pl. 4. cites 22 H. 6. 13. 


- efprient, and they are joint i impleaded, where they may abate thr writ by ſcutral tenancy, and they vouch 
we, it 3s good counterplea to the lien, that I made two warrants, aud not one and the ſame 
«27: ant, and the youckee cannot abate the writ, which the tenant has affirmed. Quod nota. 


Le, Ibis, | 


and vouches the twe, who.wouch: the firſt feefforn; 


ſor it may 


Uoucher. 


113. cites 11 E. 4. 7. 


hs party and he is impleaded, and vouches me, I ſhall not warrant this part. Br. Voucher, pl. 11 3. 


ces 11 E. 4.7. ——8. P. Br. Jointenants, pl. 35. cites 12 E. 4. 2. 


23. B. b t formedon againſt D. C. and W. which D. as to 
that which to him belonged, vouched to warranty A. and C. as to that 
which to him belonged, vouched B. and the ſaid V. as to that which 

to him belonged, vouched N. upon which vouchers the demandant de- 
murred in judgment; and by Yaxley, Kingſmill, Frowyke, Con- 
ſtable, Vaviſor and Davers, they ſhall have their ſeveral vouchers, 
| and with their tenancy well enough; for two may make 
feoffment to two or three, and the one may make warranty to the one, 


and the other to the other, by one and the ſame deed; or the ſeoffors 


may make warranty: to. the one, and a ſtranger may relcaſe or con- 
firm with warranty to the other, and this releaſe or confirmation 


96 


22. Where the one vouc hes is by protection, this ſhall ſerve fer Fer if 1 in 
beth ; for both warranted ſince the whole, therefore the one ſhall not H with 


warranty, 


be compelled to warrant the moiety by himſelf. . Br. Voucher, pl. and the oe 


inferffs a 


ranger of 


with warranty is ſufficient to vouch, and good lien againſt the fe- 


offor if the demandant will not counterplead the poſſeſſion, and that 
the one may veuch and the other plead in bar; for the warranty and 
voucher is inheritance, but they ought to agree in dilatories, as in 
view, aid prayer, or the like. But Conningſby, Mordant, Wood 
and Brian Ch. J. contra, and that they ſhall not have the ſeveral 
vouchers by the manner; for when they have accepted the tenancy, 
and vouched, it ſhall be intended that they are jointenants or copar- 
ceners, and therefore ſhall not have ſuch ſeveral vouchers without 
ſhewing cauſe,” but by cauſe ſhewn they may have it; Quære, for 


_ afterwards they joined in voucher, Br. Voucher, pl. 108. cites 
12 H. 7.4 $4 © | | 


24. In formedon, the tenant vouched 3 as ſeveral heirs to the 3 ſe- 
veral perfons, and for the non-age of the one prayed that the parol 
demur; and the voucher a, of the three ſeveral heirs. Br. 
—_— pl. 165. cites 16 H. 7. 12. 13. 
25. In formedon againſt 2 ſtoffees of truſt, the one confeſſes or pleads 
in bar, — the hr 100 hf. hats wee the one 
cannot vouch unleſs both will vouch, wihch Brooke juſtice denied; 
for the one may confeſs and render the action, and the other may 
youch, Br. Voucher, pl. 77. cites 14 H. 8. 24. 

26. Tenant in tail and remainder-man may be vouched jointly, 
but it is not ſo regular, Per Holt Ch. J. 2 Salk. 571. pl. 6. Trin. 


o 


3 Ann. B. R. Page y. Hayward. 
5 

How, 
Caſes. 


(N. a. 2) Voucher. 


. I T was faid that it is adjudged 11 E. 3. that in affiſe of der- 
* reign preſentment the tenant ſhall not vouch out of the urit, 
go more than in aſſiſe of novel diſſeiſin, quære inde ; for in aſſiſe of 
| mor t= 


Br. Coun- 
terple de 
Voucher, 


pl. 64. cites 
S. C. 


Br. Barre, 
pl. 32. cites 


[ 97 ] 


At large, in what ses (A. d) 


Uoucher, 
® mortdance/ior the tenant may vouch at large, and this aſſiſe of dar- 


rein preſentment is much of the ſame nature. Br. Voucher, pl. 129. 


Cites 21 H. 6. 50. 
fr in hw 2. It ſeems that the tenant in writ of dotuer may vouch at large, 


-&.\p wha Br. Voucher, pl. 74. 


grant as t one acre vouched to warranty, which the demandant counterpleaded, that he who is vouched nor 
axe of bis anceftars ever bad any thing, &C. after the ſeiſin of the baron. Br. Voucher, pl, 74. cites 


22 H. 6. 42 · : 


(O. a) Voucher. In what Place Voucher may 
MM 


{ 1. A man cannot vouch another in ether county than where the 
original is brought. 29 E. 3. 3. b.] 
[ 2+ But a man may vouch generally, and pray that he be ſummons 

ed in other county. 29 E. 3. 3. b.] 

*$.P.And {| 3. So a man may vouch and pray that he be ſummoned in the 

. re county of * Lancaſter or Cheſter, and the writ ſhall go there, though 

made to generally the writ of the king does not run there. 26 E. 3. 59. 

Cem im- adjudged. ] | 

— ſfurnmons into Wales, we will not write to Wales, but to the Serif of the county newt ad 

joining. Br. Cinque Ports, pl. 8. cites 19 H. 6. 12. Per Fulthorp. 

Where a man wouches in bank, ond prays that be be ſummoned in the county palatine of Cheſter, Lancaſ- 
ter or Durham, ſummons ad auxiliandum ſhall not ifſue there, but ſpecial writ 9 ibe lord of the fran- 
a to ſummon him. Br. Cinque Ports, pl. 12. cites 36 H. 6. 33. 

[ [] a man may vouch and pray that he be ſummoned ia 
Ireland if be ſhews a ſpecial deed, which teſtifies an exchange of /and 
in England for land in a foreign realm, voluntate etiam regis & oſ- 
ſenſu interpofito. Time of E. 1. } | 
(. But a man cannot vough generally and 4 9 ſum. 
ee 1 without ſhewing a ſpecial deed of exchange. 
| ime E. 1. 

Rr. Proceſs, 6. Aſſiſe of mortdance/ior, the tenant vouc hed in another county, 

885. cites and becauſe the demandant teſtified that he had aſſets in the ſame county 

85 of foreign lo be ned, therefore proceſs iſſued in the ſame county. Br, 

waucber be- Voucher, pl. 96. Cites I3 Aft. Zo 

22 where the demandant teſtifies as here, proceſs ſhall iſſue in the ſame county. Br. Voucher 

71. 96. ches 13 Af. 3.— Br. Proceſs, pl- 93+ Cites 8. C. 

1 98 ] 7. In mortdanceſtor, the tenant vauched to warranty A. and 5 24a 
that he may be ſummoned in another county, Fiſh counterpleaded that 
the vouchee nor none of his anceſtors never had any thing, &c. Upon 

which the aſſiſe was taken, and found for the tenant, by which it was 
awarded that the voucher ſtand; and then the demandant faid that 
the vouchee had aſſets in the ſame county, and prayed that he be ſum- 


moned in this county; & non allocatur by reaſon of the out | 


tried againſt him before. Br. Voucher, pl. 102. cites 36 Aſl. 
8. Præcipe quod reddat, the tenant vouched and prayed that the 


vouc hee 8 ummoned in the county of York, ard in the county of Hor: 
amy 


Uoucher. 98 


ham, which is a county palatine, and yet the voucher ſtood; for per 
Cotton, if he be ſummoned in the county of Vork, he is ſummoned 
in all counties of England, and therefore it ſeems by him that ſum- 
mons ſhall iſſue there only ; quzre inde, for in ſpecial cafes they 
may award proceſs to the county palatine. Br. Voucher, pl. 151. 


(P. a) Voucher. Counterplea by Tenant [or De- 
mandant.] Counterpleas to the Perſons of the 
Pouchor [or Vouchee. | 


1 I. I F the tenant vouches, it is a good counterplea that he is out- Arg. Keb. 


lawed, judgment if he ſhall be anſwered. 21 E. 4. 54. 22 


Curia. 25 E, 3. 43. b. by Wilby. But quære.] v. Holmes 


A man cannat vouch a clerk attaint, nor a man outlawed ; but rather ſhall have writ of warran- 
tia chartæ. Contra of an ide. Quod nota bene; and quzre if it be law at this day. Br. Warran- 
tia Cartz, pl. 23. cites 8 E. 2. and Fitzh. Voucher, 237. | 


[ 2. It is a good counterplea, by the common law, that the vou- Sce pl. 23. 
chte is dead. 25 E. 3. 43. b. per Curiam. } | 


Of the Vouchee. 


NM ſuch in rerum natura is 2 good counterplea. 40 E. 3. as _ 


37* 28 E. 3: 96. b. ] | . counter- 
plwea at common law. Br. Counterple de Voucher, pl. 39. cites 7 Aſſ. 4. p r Herle. 
The iſſue was received, notwithſtanding that it be iu a manner a pregnancy. Br. Counter- 
ple de Voucher, pl. 8. cites 40 E. 3. 36. Ioft. 445. 8. P. 


I 4. Aud this counterplea is given alſo by 14 E. 3. cap. 18. ] This aur 


firmance of the common law. 2 Inſt. 245,O-And ſee pl. 23. 
[ 5. It is a good counterplea that he who is vouc hed by a flr ange 


name is the ſame perſon who is tenant; judgment if, without cauſe ſhewn, Fol. 760. 
ſame p 7 Judgment if, 7 


he ſhall be receiued to vouch. 10 H. 6. 18. ] — 


terplea de Voucher, pl. 5. S. P. cites 40 E. 3. 14- 


L 6. If 2 lers are vouched, whereof the one is vouched within 
age, it is a good counterplea that they are both baſtards, for cauſe of 
the delay by the age. 17 E. 3. 59. } 

[ 7. Tra man be vouc hed as ſon and heir within age, and prays pa- [ 99 ] 
rol to demur, it is a good counterplea that vouchee is baſtard; for he © e . 


cannot be bound by his wn deed. * 48 E. 3 28. b. 10 H. 6. 15. 18. tenant, in 


o 


See 11 E. 3. Age 3.] , 
uod red- 
dat, wouched.one within age as couſin and heir of J. of C. viz. ſon of W. brother of F. And the demandant 
Haid, that M. the father of the vouches av CEL, and a good counterplea, per Belk. But Finch 
ſaid, that he may take the general counterplea, that he nor none of his anceſtors, &c. For if the father was a 
daſtard, J. is not his}anceſtor ; and after the tenant confeſſed that W. was a baſtard. Br. Couns 
terple de Voucher, pl. 6. cites 40 E. z. | 
9 Br, Counterplea de Voucher, pl. 19. cites S, C,mz Iaſt. 245-5. fn 8. B 
| » Out 
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95 Qoucher. 3 
Br. con- [S. But otherwiſe it is, if he be vouched as ſor and heir only ; 
terpleade for there he may be bound by his deed. * 48 E. 3. 28. b. 10 H. 6 


ig des 18. b. 14 H. 6. 10. b.] 
S. C. 


If a man be vouched as ſon and heir to B. it is good counter- 
plea that B. was attainted of felony or treaſon, if the parol be prayed 


to demur upon the voucher ; for then he cannot be bound by his 


own deed. 9 H. 6. 50. 14 H. 6. 10 b.] 
10. But otherwiſe it is if he does not tate advantage of the non- 


age; for there he may be bound by his own deed. 9 H. 6: 50. 14 


HF. 6. 10. b.] 
In urn of [ 11, So if a man be vouched as ſon and heir to another, and prays 


entry with- the parol to demur for his nonage, it is a good counterplea that he 
— my we himſelf is heir to him, or that another is heir; that is to ſay, elder 


, vas brother. 14 Hl. 6. 10. b. 25 E. 3. 43. b. by Wilby. quære.] 


ched one to 
warranty, and 6y aire A Ps the parel demur ; and the demandant ſaid that he had an elder brother 


of full age, and prayed that he bs ouſted of the voucher ; and fo he was. Br. Counterplea de 
Voucher, pl. 3. cites 27 H. 6. 2. 8 8 | | 
[ 12. But otherwiſe it is if he be vouched of full age; ſo that the 
parol is not to ſtay for his nonage. 14 Hf. 6. 10. b. 
Deman- [ 13. If a man vouches J. S. within age, as heir to J. D. and prays 
dant faid the pare! to demur, it is a good counterplea that heit not heir to him; 
that J. S. ü f that . D. is beir. 38 E. 3. 27. b.] 


ounger yt 15 
Du. { 14. So it is a good counterplea, though F. S. had entered into 
_ he el- the land as heir to v1 D. for the delay by the demurrer of the parol. 
ze > 

which the Contra 38 E. 3. 27. b. adjudged. ] f 

tenant faid prot undo that J. is heir, and pro placito that he entered as heir after the death of the anceſtor 
and prayed the voucher; and becauſe the demandant could not deny but that I. entered as heir, 
the voucher ſtood. Br. Counterplea de Voucher, pl. 25. cites S. C. Br. Voucher. pL 6c. 


<ues S. C. 


[ 15. If a man wouches another as ſon and heir of F. S. within age, 
and prays that the parol demur, it is a good counterplea that he 35 of 
| full age. 17 E. 3. 78. b.] | > 
Br. Conn- [ 16. [But] if a man vouches another as ſon and heir of J. S. 
terple de within age, and prays the parol to demur, it is not any counterplea 
Voucher, that J. F. nor any of his anceſtors, were ever ſeiſed of the land, &c. for 


N though the heir cannot in this caſe be boun . own deed, yet 


S. C. and 
dat it is no he may be bound by the deed of other anceſtor 


Counter- 4 
— by the 3. 9. Curia. 


of J. S. 21 E. 


common law or ſtatute; and becauſe the tenant may bind him by deed of other anceſtor: there- 


fore the counterplea extends not to all thoſe whom the tenant may bind, when the vouchee comes, 
and ſo is no counter plea. And yet it is agreed, that where he prays that the parol demur, as in 
the principal caſe he cannot bind him by his own deed. Quod tiota.— Br. Voucher, pl. 62. 


cites 5. C. | 


[ 17. In a writ of dnver, if the tenant vouches Þ it ic not a good 


counterplea that in another awrit they all were veuched, and the deman- 
dant recovered a 3d part upon default after default of one, and after 
[ Z — ] the writ abated Cat 3 and how Fry heir A him that 204 
default is vouched within age, and the warranty is determined againſt 
him by the firft recovery; for this counterplea is but to the warranty, 
and the demandant is not at any delay thereby; for the parol ſhall 
not demur in this writ, 20 E. 3. 59. adjudged. ] 
| [ 18, The 


— r 


fy = 


Uoucher. 


[ 18. The ſame law, though the heir of him that made default be 
vouched in ward of the king; for it is but a petit delay, that is to ſay, 
to have aid of the king. 26 E. 3. 59. adjudged. ] - | 

[ 19. But otherwiſe it would be, if it had been in à præcipe quod 
reddat; for there this matter ſhould be a good counterplea, inaſmuch 
as in this writ the parol ſhould demur for his nonage, which the law 
will not ſuffer upon a falſe voucher. 26 E. 3. 59. ] | 

[ 20. In an action againſt — ole, if the tenant will vouch, it is 
a good counterplea for the demandant to ſay that pending the writ 
the tenant has taken baron, becauſe otherwiſe the demandant ſhall be 


delayed; for ſhe and her baron ought to vouch. 26 E. 3. 68. b. 


21. In mortdanceſtor the ſheriff returned the voucher dead, and 
the tenant vouched his heir within age, and prayed that the parol de- 
mur; and the demandant ſaid that he had no ſuch, &c. for he died in 
the life of his father. And Herle awarded this a good counterplea. 


Br, Counterplea de Voucher, pl. 39. cites 7 Aſſ. 4. 


100 


— Accomm 
Fol. 767. 


For when 
he is 2. 
ched within 
age, writ 


{+ ill nat 


i ue to ſum- 


mon him, dy 


which the death may be returned, vor the demandant cannot ſay that he is of full age, and pray that be 
may be viewed; for there is no ſuch, and the vouchee never will be of full age where he is dead; 
and therefore good counterplea. And at common law it was a good counterplea that he 


never had any ſuch who was vouched, but here was fuck a one in eſſe, but now is dead. 


Ibid, 


22. In præcipe quod reddat, if the tenant vouches a b:i/hop to war- 
ranty, it is no counterplea that he norfhts anceſtors never had any thing, 


& c. but ſhall ſay that he nor his predeceſſors, &c. never had any thing, 


&c. Br. Counterple de Voucher, pl. 51. cites 12 E. 3. and Fitzh. 
Voucher 27. 105. 110. 112. 8 
23. 14 E. 3. cap. 18. Becauſe the demandants in plea of land have 


been often delayed, for that the tenants have vouched to warranty a 


dead man, againſt which voucher the demandants befare this time, might 
not be received to aver that the vouchee is dead, to their great delay and 
miſchief. 


It is accorded and eſtabliſhed, that from henceforth, if the tenant 


wouch to warranty a dead man, and the demandants will aver that the 


vouc hee is dead, or that there is none ſuch, their averment ſhall be re- 


cerved without delay. 


In przcips 
quod red- 
dat the te- 
nant vou- 
ched, the 
demandant 
may ſay by 
this ſtatute 
that the te- 
nant is 
dead; but 
otherwiſe 


if he permits the voucher, and at the ſummons 2d warrantizandum the Serif returns nibil, there he ſhall 
not have the averment ; for now it ſhall come in by the return of the ſheriff; hy which a ſum- 
mons ſicut alias iſſued. Br. Voucher, pl. 66. cites 21 E. 3. 36. S. P. 2 Inſt. 246. 
S. P. And there the demandant took the averment immediately at the firſt day, but the ſheriff 
returned it, aud the tenant ſaid that he was alive, and prayed alias, and the dent ſaid that be is 
dead; and there, notwithſtanding the demandant was paſſed this by award of proceſs, yet now 
becauſe the tenant has taken the averment that be is alive, the demandant may aver the death; and ſo 
he did, by which the tenant was compelled to vouch over. Br. Counterple de Voucher, pl. 8. 
cites 40 E. 3. 36. Br. Voucher, pl. 15. cites S. C. and 21 E. 3. 36. accordingly, — 
3 Le. 134. in caſe of WkoTH v. THE CouNTESs oF SUSSEX, Cites 21 E. 3. 36. And ſays, that 
though it was infiſted that the /latute did ro! preſeribe any time for making the averment, but left the 
ſame generally, yet jt was the opinion of the whole court, that he ſhould have the averment at the 
time of the voucher, or not at all. | | 

In præcipe quod reddat, the tenants vouch-d two, the demandan! ſaid that one it dad. Fencot ob- 
je cted that they ought to ſay that both are dead; for otherwite it is no counterplea dy the ſtatute, 
nor by the common law ; but Belke and Thorpe held it well enough, whereupon he vouched 
the one alone. Br Voucher 135. cites 39 E. 3. 32. Br. Counterple de Voucher, pl. 37. 
Cites S, C. That it is a good counterplea by the beſt opinion; by which he vouched the one and the 
beir of the other. 2 Inſt. 246. ſays it is a good counterplea for preventing ef delay.=— if 


The tenant vouches A. ꝛbbo euters into the warranty, and vorbes R. the demandant may allege in ad- 


vantage of himſelf, that the fr ft voucher is dead, and pray a reſuruzan; again the texart, becauſe this 
cannot 
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cannot come in by the return of the ſheriff; Per Finch. & non negatur. Br. Voucher, pl. 1 68. 
eitcs 40 E. 3. 37.— Br. Counterple de Voucher, pl. 8. cites 40 E. 3. 36. $. C.. id the ſrccad 
vouc bet be this matter, and pray reſummons, and have it, becauſe otherwiſe error ſhall be of 


the judgment. Br. Voucher, pl. 158. cites Vitzh. Voucher 4. 18 E. 3. 37. 
Þ The demandant may aver the life of the vouchee by the equity of this ſtatute. Jenk. 122. 


Pl. 47. | 

[ 101 ] 24. In formedon it was agreed, that where the tenant vouches, it 
8 Br. vou is good counterplea that the vonchee is villein to the demandant ; for 
cher, pl. 39. if the demandant pleads with him he ſhall be infranchiſed. Br. 


cites S. C. Counterple de Voucher, pl. 18. cites 15 K. 3. and * 48 E. 3. 


17. 


Sein ef. 25. In mortdanceſtor, the tenant vouched the baron and feme, and 
_—_ be the demandant ſaid that the baron and feme, nor the anceſtor of the feme, 
weachedro never bad any thing in demeſne, nor Oro after the ſeiſin of our 
— anceſtor, of whoſe ſeiſin we nd ; a good counterplea, that is 


> ſay, the anceſtor of feme, and no mention of the anceſtor 
and the de- Of the baron; for it ſhall be intended that the warranty came 
r of the part of the feme. Br. Counterple de Voucher, pl. 42. 
eounterplead- : | | 

2 tha: the Cites 22 All. 30. 

feme nor ber anceſtor i whoſe heir, & c. never had any thing ; and a good counterplea per Knivet and Wich, 
for it ſhall be intended that be wouched by the fene. But Belknap contra; for he might be infeoffed 
dy both before the coverture ; and at laſt the demandant counterpleaded the poſſeſſion of the one and the 
h therefore quzre. Br. Counterple de Voucher, pl. 19. cites 48 E. 3.28. 


26. In cui in vita in the poſt, the tenant vouched Malter fox and 
heir of M. of S. who was the baron that aliened; and the demandant 


aid that he was couſin and heir of IV. abſque hoc that Walter, or any 


of his anceſtors, had any thing after the title, &c. and a good counter- 
plea, by which the tenant pleaded in bar by exchange. Br. Coun- 
terple de Voucher, pl. 24. cites 38 E. 3. 15. 

27. In præcipe quod reddar, the tenant vouched J. ſon and heir of 
T. and prayed that the parol demur by his nonage, and fo it did; and 
after J. died, and upon reſummons againſt the tenant, he vouched as 
couſin and heir of J. To which the demandant ſaid that J. 20h00 
was vouched, had a ſ;fer in full life; judgment, if to vouch another 
he ſhall be received; and the opinion of the court was with the 
plaintiff Br. Counterple de Voucher, pl. 10. cites 43 E. 3. 3. 

28. In præcipe quod reddat it is a good counterplea of the lien to 
ſay, that he who wouched is not tenant, but another; ſo that he cannot 
have any l:fs. Br. Counterple de Garrantie, pl. 3. cites 26 H. 6. 49. 


per Danby and others. 


29. In præcipe the tenant vouched, the demandant counterpleaded. 


by the ſlatute, by which the tenant pleaded outlawry in the demandant 
after the laſt continuance in debt, and fhewed the record. And ” all 
the juſtices, except Brian, it is a good anſwer, though it is not in bar 
for the ſtatute ſays that if the tenant vouches and the demandant 
counterpleads, and the tenant will not attend, he ſhall be put over to 
another anſwer, and does not ſay to the anſwer in chief; and therefore 
5 anſwer ſufices. Br. Counterplea de Voucher, pl. 47. cites 21 

4. 54+ 
In dower it is a pod counterplea to ſay, that the tenant entered 


O. 
by * huſhang. 2 Ini 240, c 
DS, 31. It 


Uoucher. 


31. It is a good counterplea of the voucher to ſay, that the tenant 
bath formerly prayed in aid of him, in reſpect of the delay. 2 Inſt, 
246. | 


(Q. a) Counterplea by Demandant. What ſhall be 
a good Counterplea. Lal 


{ I. I F an heir be vouched in ward of the king, it is not a good 

counterplea that J. S. has ſued in the chancery to the king for 
the ſaid ward, where his right was found, and by judgment has the 
ward, and ſo the king has nothing in the ward, without ſhewing any 
thing to maintain it. 26 E. 3. 60. ] | | 

C2. [But] If an heir be vouched in ward of the king, it is not a 
$000 counterplea that the king has nothing in the ward by nonage of 

im; for between them the poſſeſſion of the king ſhall not be tried. 
17 E. 3. 65. b. Contra 21 E. 3. 53. Adjudged.] 
([ 3. So if a man be vouched in ward of a common perſon, it is not 
a good counterplea that he has nothing in the ward. 22 E. 3. 21. 
Contra 26 E. 3. 60. 27 E. 3. 82.] 

L If an heir be vouchgd in ward of diverſe lords, it is not 3 
ood counterplea that ſome of them, who are ſuppoſed 1 
ave nothing in the ward; for if he vouches ſome guardians, and 

others with them who have nothing, this is nothing to the deman- 
dant. 17 E. 3. 65. b. 27 E. 3. 82. Adjudged. Contra 21 E. 
153.1 

[ 5. If tenant in dower vouc hes the heir of the baron in reverſion, 
it is a good counterplea that the tenant has fee; for ſhe cannot bind 
= heir to warranty for any other cauſe but for the reverſion. 29 

3. 41. b.] ; - 

{ 6. If the tenant vouches B. as couſin and heir to G. it is a good 
counterplea that he who is vouched is the ſon of one F. without that 
that he is of the blood of G. 28 E. 3. 99.) | 

7. By3 E. 1. cap. 40 flatute of Meſim. 1. foraſmuch as many The miſchief 
people are delayed of their right by falſe vouching to warranty; Z 215 4 
that every tenant in a real action was permitted to vouch any of the people, though he or any of 
his anceſtors had never any thing in the land, whereof he might infeoff the tenant or any of his 
anceſtors; and again, that vouchee might vouch another in like manner; and upon every ſum- 
mons ad warrantizandum, there muſt be g returns, &c. ſo as the delay was in manner infinite, and 
all upon falſe vouchers; whereupon this act of parliament for remedy was made. 2 Inſt. 240. 

In ancient time it ſeemed ſtrange, when the original præcipe was brought againſt the tenant of 
the land, that the court, upon that original, ſhould hold plea between the tenant and the vouchee ; 
but it is more ſtrange to make a queſtion of that which hath received an ancient, continual, and 
conſtant allowance; and the vouchee comes in in loco tenentis, and in judgment of law is a tenant ta 
the demandant ; and our act does allow of true veuchers, but provides againſt falſe vouchers, as is 
ſpeaks, for delay only. 2 Inft. 241. 


It is provided, that * in torits of poſſeſſion, firſt in writ of mordaun- So called 
cefter, of coſinage, of aiel, nuper obiit, of intruſion, bee ee . 
anceſtor, of whoſe ſeiſin he demands, was in poſſeſſion the day he died, or the demandant himſelf 
was in poſſeſſion, as mortdaunceſtor, coſinage, aiel, nuper obiit, intruſion, and other like writs, as 
beſaile, &c. £ Inſt. 241. 


And * other like writs, whereby lands or tenements are demanded, e, A 
; 1 Again + 
The defendant wouch:d R. who was ſeiſed of the ward, and l:aſed to E. who wouched him. Nor ſaid 
wai the firfl who got the ward after ths deat! of our tenant, and this eſtate continued till the day of 
the 
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he writ purchaſed, judgment if the voucher, &c. And the beſt opinion was, that it is a good 
counterplea ; by which the defendant claimed by priority. And this counterplea ſeems to be by the 
equity of the ſtatute of Weſtm. 1. cap. 38. given in actions poſſeſſory. Br. Counterplea de vouch» 
er, pl. 28. cites 21 E. 3. 11,——5. P. 2 Inſt. 241: That in writ df right of ward of the body and 
land, ſuch counterplea was adjudged good ; for albeit it is named a writ of right, and ſo in letter is 
out of this branch, yet is it in nature of a writ of poſſeſſion; and the words are per mortdaunceſter 
ou &Gauter, and though * no lands or tenements be demanded, which . intended of an 
eſtate of freehold, yet this caſe being within the ſame miſchief, is taken within the remedy. 2 Inſt. 
I. 
' In dewer the tenant wouched C. conſin ard beir of T. A. the demardant ſaid, that ber bu/pand died ſeiſcd, 
end eben couches was the fir fs that abated; and a good counterplea within theſe words (other like 
writs;) but that plea is not good] in caſe of the heir. 2 luſt. 247. 
An aſſiſe of nwvel difſci/in, and an affiſe of darrtia preſentment, are within this branch, if the tenant 
vouch any named in the writ ; and the demandant may courterplead the voucher, as well when 
the tenant it preſent in court, as when he is abſent. 2 Inſt. 241. 


ey) 
Afra, Thich ought to * deſcend, revert, remain, or + eſcheat by the death 


yes Fo .. of any anceſtor, or otherwiſe ; 


out of this branch; for it is a writ of right in his nature, and not a writ of poſſeſſion, and he de. 
mands not the land of the ſeifin of bis anceffor, as the ſtatute ſpeaks, tut of tbe gift. 2 Inſt. 241. : 
A formeden in reverter is not within this branch; for that is a writ of right in his nature. 2 Inſt. 


241. 
A formedan in the remainder is not within this branch ; for it is no writ of poſſeſſion, but a writ of 
right in his nature; and the demandant deth not demand the land of the ſeiſin of bis anceflor, as the ſta- 
tute ſpeaks, but by the remainder. 2 Inſt. 241. | = 
+ Lord Coke fays, that the Engliſh ti anſlation of the French word 8 in this place is 
wrong; for (eſchier) ſignifies to fall, and a wi; of eſebeat is net within this branch, for that it ſowr:ds 
in the right; and reverter, remainder, or eſ. hier, is to be intended after the death of bis anc:feor; or tenunt 
or hfe, tenamt in dower, or ty the cuiteſy, 2 Inſt. 241. | 


„ 442 If the * tenant vouch to warranty, and the demandant counterpleads 
* in fee, him, and will aver by aſſiſe, or by the country, or otherwiſe, as the Court 


ci © 
en, oil award, that the + tenant, 


leaſe for life, and grants the rever fon t C. in fee, and dies. Ci. grants the rever fron to D. the heir of F. Te- 
nan for life is implead:d in a writ of coſvuagry and mates def uit after default, D. is received, and wouched t. 
warranty C. The demandant counterplends the wcher, for that B. 2v4s the fo ff that abated afier the death 
of bit anceſtor, of <9whoſe feifin be makes his d mand. And two objeftions were made that this counter- 
plex was not within this ſtature ; rſt, That D. claimed the reverſion by purchaſe, and ſo B. was 
not his anceſtor within this ſtatute, for he claimed not the land as heir, 2. That this ſtatute ſpeaks 
of the tenant, which muſt be underſtood of the tenant for life, who is the tenant to the præcipe in 
deed, and not of the tenant by reſceit, who is tenant in law. As to the firſt it was anſwered and 
reſolved, that inaſmuch as the abatement is confeſſed, albeit that divers eſtates be made, yet for that 
D. is heir to the abator, and B. his anceſtor within the letter of the ſtatute, and ixjuria per circui- 
tum won tollitur, and ſo is within the meaning. But if the flate of the abator had been avoided by a title 
amnumt, and the heir of the abator had bren infe:ffcd, there the heir had not claimed under the abate- 
ment; and therefore, although he were within the letter of this act, yet had he been out of the 
meaning. 2 Inſt. 242. | 
Albeit tenant by rcc:ipt be but tenant in law, yet is he in li-u of the tenant, and fo within this 
branch ; for otherwiſe the abator may make a leaſe for life, and hy his default after default be re- 
ceived and ſoby covin between them make this branch of none effect, which ſhould be againſt rea- 
ſon, & in fraudem legis ; and tenant in law by warranty is within this act, albeit he be not preſent 


in court. 2 Inſt. 242. | 


* pfadeceſ: Or his * anceſtor, (wheſe heir he is) was + the firſt that entered 
is ot, after the death of bins, of whole ſeiſin he demands ; 75 averment of tht 
equity of ndant hall be recerved, if the tenant will abide thereupon : | 


this word i : 
anceſtor. 2 Inſt. 242. As in mortdanceſtor againſt the prior of D. the ten! vouched to war- 


ranty. Belk. ſaid that B. your predccefſor prior of D. was the firſt who abated cfter the death of him, of 
avboſe ſoifin, Ec. and this rate continued, and died ſciſrd, after whoſe death you was in, continuing the ſame tort 
judgment if he ought to have the voucher. And the other demurred, and after w.s oulted of the 
voucher by award. And fo ſee that it is a good counterplea ; and this feems to be by the equity 
of the ſtatute of Weſt. 1. cap. 39, Br. Counterplea de Voucher, pl. 43. cites 40 Ail. 2. 


8. P. And yet the ſtatute ſpeaks only of heir. Br. Parliameut, pl. 34+ Cites 8. MS 2 
; I 
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Brooke Ch. J. Pl. C. 178. b. Mich. 4 Mar. in the cafe of Hill v. Grahge.——— Inſt. 242. 8. P. 
or acts of parliament made for ſuppreflion of falſhood practiſed for delay, as theſe falſe youchers 
be, ſhall havea benign interpretation. 

+ If A and B. do avate to the uſe of B. the whole ſtate is in B. if B. infesffs A. This coadjutor is 
within this act, and yet he gained no freehold ; but this ſtatute ſays, le primer que enter; and 
though he entered not at the fir ft ſclely, yet he is within this ſtatute. 2 Inſt. 242. 

But if the abator makes a froffment in fee, and tubes back an eftute ta bini and a flranger, and they both 
be impleaded in a writ of aiel, and vouch their feoffor for the benefit of the flranger, (who is out 
of th- ſtatute the youcher cannot be counterpleaded within this branch. 2 Inft. 242. 

But if the ſtranger velroſes to the abator, and he be impleaded, and vouches, this youcher may be 
counterpleaded by force of this branch. 2 Inſt 242. 


And if not, he ſhall be further compelled to another anſwer, if he [ I 04. ] 
have not his + warrantor preſent, that will warrant him freely, and ; 3 
incontinent enter into the warranty ; ſaving unte the demandant his d 
exceptions againſt him, if be will vouch further, as he had before a> u benefit te 


inſt the firſt tenant. 5 the tenant, 
84 1 | firſt ; unl-ſ; be 
g:ves over his ynucher, and then he ſhall be received to anſwer ; but if he ſtand to his voucher, and 
demurs in law upon the counterplea, and it be acjourned to another term, it is peremptory to 
the tenant in reſpect of the delay, in ſuch ſort as if iſſue had been taken, and a trial had. 2 Inſt. 
242. - 
By the words (be ſhall be compelled to another an{wer,) he may as well vrch a; anfever in chief, 
Br. Counterplea of Voucher, pl. 5. cites 40 E. 3. 14. and ſays it is admitted there clearly. S. P. 
2 Inſt. 242. : 

Though the act does not ſay in chief, ſo as any anſwer ſuffices, and therefore the youchee m: 
plead outlavory in the plaintiff in an ache of debt, after the laſt continuance, But if the counterplea be 


_ adjudged for the demandant in the ſame term, he may plead in bar, but he cannot youch. 2 Inſt. 


247» 
" demmrrer in law upon a voucher, adjourned to another term, is peremptory; for the demurrer is in 
leu of an anſwer ; otherwiſe in caſe of counterplea the ſame term. 2 Inſt. 243. 
1 In a writ of right of ward the defendant vouched, and for that the vouchee was preſent in 
court and entered into warranty, the plaintiff could not counterplead. 2 Inſt. 242. 


And in a writ of right it is provided, that if the tenant vouch to This is nat 


warranty and the demandant will counterplead him, 2 


writ of right, but / al/ ate of rigbe in this nature, or which touch the right, as this law hereafter 
ſpeaks, as the writ of ejcheat, writs of formedon in reverter, remainder, diſcender, &c. 2 1: it. 


243. | 
And be ready to aver by the country, that * he that is vouched to lf the te- 


nant vauch.s 
warranty, | A. as afſignes 
to B. the demandant may counterplead the ſciſin of B. within the meaning of this branch; for that 
everthrows the voucher, which is the end of this law. 2 Inſt. 244. 
If an infant is vouched as heir to A. it is not ſufficient to counterplead the ſeiſin of A. the anceſtor, 
for that the infant cannot make a feoffment ; but he mf counter plead the ſciſin of the infant and his 
«nceſi2r5, and the infancy ſhall come upon the lien, 2 Init. 244. 


Mer his anceſtors | Here is 
implied 
{whe heir heit but yet this extends as well to the ſpecial heir of the poſſeſſion (as the heir in bo- 
rough engliſh or in gavelkind) as to the general heir at the common law.. 2 Inſt. 244. 

Where a b:ſhop or an abbot it vouch:d, the counterplea muſt not be of the biſhop or abbot and Hs anceſtors, 
according to the letter of the law, {bz of him and his predeceſſors, according to that capacity wheres 
by the land is demanded. And fo it is of the body politick and corporate. 2 Inſt. 244. 

If a knrron and fome be von herd, the ſeiſin of the feme and her anceſtors may be counterpleaded, unleſs 
ſpecial matter be ſhewed to the contrary ; and ſo it is, if 2200 obe be wouched, it is a good counter 
plea to counterplead the ſciſin of one of them, for ouſting ot delay by eſſoin, protection, death, and his 
heir within, &c. 2 Inſt. 244- 


Had never * ſeiſin of the land or tenement 4 demanded. LEY if be 
2 $3 . — . EN N a { int an 
* for years, it is ſufficient ; for by the hvery he gains ſeiſin, and both the feoffments de jure & de 
«to are within this ſtatute ; but otherwiſe it is of an eſtate at will, 2 Inſt. 24 

If the vouchee hath but an eftate for J fe, ſo as lis feoffmgut ſhould be a ſurrender, yet hath he ſack 
D eſtate as within this ſtatute, 2 Init. 244. f 
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Hut and cefly que uf in the right of his wife, or ſciſed in the right. of bis wife, hath 2 ſeĩſin whereof 
he may make a fcoffment, 2 luſt 244. 

A feoffment for mainicnance, though the ſtatute of 1 R. 2. makes it void, yet ſeeing it is not void un- 
til entry, it is a ſufficient ſeiſin to make a feoffment. 2 Inft. 244. | 

One jorn:enant cannot enfeoff another, yet hath he ſuch a ſeiſin as is within this act; for (to make fe- 
offment) is ipoken but for example; but a fine, rel-aſ-, or any other conveyance which gives an efate, 
is within this law. 2 Inſt 244. 

If a vouchee or any of his anceſtors had any ſiſia, though it were avoided er deternaned, it is ſuffi- 
cient. 2 Inft. 244. Ln 

+ Ifarw::; ; 40 OV) ant the tenant wauches by rea ſen of a froffmentof the land diſcharged of the rent 
with warranty, the demandant may connterplead the ſelſiu of the voucher, Ec. of the land ; albeit the rent 
is only in demand. 2 Inft. 244. 


[ 105 ] Nor fee or o ſervice by the hands of his tenant, or his anceſtors, 


For in reſpect of ſome ute and ſervice, the tenant may vouch to warranty; as frankalnoigney 
bemege aunceſirell, rever an, &c. 2 Inſt. 244 


r A rang a Since the time of him, en whoſe * ſeiſin the demandant declares, 

n : 
taken ta the title of the demandant in his writ ; for it is a maxim in counterpleas, that the de- 
mandant is 57 ts counterplead any ſeifm, but after the tithe of bis writ; and where the ſeiſin is in the 
title, there the counterplea muſt be after that ſeiſin; as for example, in a writ of right after the 
ſeiſin of him of whoſe ſeiſin he demands. 2 Inſt. 244. | 

Here is implied { and before the writ purclaſed/ lor if it be pendente brevi it ought not to be allowed. 


2 Lift. 245» 


For . Until the time that the writ was 2 and the plea moved, 
n created hereby be might have infeoſfed the tenant, or his anceſtors, then let the 


: afi - tbe 


purchaſe of averment of the demandant be received, if the tenant will abide there 
the writ ſpall upon; if not, the tenant ſhall be further compelled unto another anſwer, 


delay the if he be net preſent that will warrant him freely, and incontinent enter 


1 A & L a 6 
1 yd 5 anſwer, ſaving unto the demandant, his exceptions againſt him as ha 
cemveyance the had afere againſt the firſt tenant. | 
writ be . ; 
made peed; as if a præcipe be Brought agunſt A. of land whereof B. is ſeiſed, and B. in feofft 
A. hanging the w rit, he ſhall vouch by force of his warranty, otherwiſe not. 2 Inſt. 245. 


By this And the ſaid exception fall have place in a writ of mortdanceſiory 


clauſe, the and in the other writs before named, as well as in writs that concern 
d-mandant; rieb 

in writs of or -. Fogg | 
poſſeſſion, as the moridanceſicr, caſmage, aiel, myper obiity intruſion, and the like, laue a greater privilege 
and advantage, than d:mandants in actions which touch the right ; for this act gives the demandants in 
writs of poſſetfion, not only the firſt counterplea, that is, that the tenant of his anceſtor- Was the 
firſt that entered, &c. but alfo the lait counterplea, which is given in writs touching the right, viz. 
goat neither the youchee, nor any of his anceftors had ever any ſeiſin, &c. 2 Inſt. 245. 


If any man And if per caſe the tenant have a deed that compriſes warranty 7 
be off another man, which is bound in none of theſe caſes beforementianed to the 


Ei vou 8 - 
by this fa. warranty of an elder degree, his recovery by a writ of warranty 9 


rute, yet if Charters out 4 the king's chancery, ſhall be ſaved to him at what time 
he hath a foever he will purchaſe it; howbeit the plea ſhall not be delayed there- 


charter of 
Warranty, 1 e. 


he may hav? his writ of warrantia chartæ. 2 Inſt. 245. | 
4+ if a man that never had any thing in the land, nor any of his anceſtors before him, releaſes 
to the tenant of the land with warranty, if the tenant vouch him, and the demandant counter- 
plead the voucher by the laſt branch of this act, viz. that the vouchee nor any of his anceſtors 
had ever any ſeiſin, &c. and the vouchee is not there preſent to enter into warranty; in that 
caſe the tenant ſhall be ouſted of his youcher, but he may have his writ of warrantia chartz. 2 
Inſt. 245. 

So if - man after the death of my anceſſor, abates and makes a feoffment in fee, and after purchaſe; the 
land again with warrenty, and after is implcaded in ailiſe of mortdanceſtor, he fuall be ouſted - 


* 


* 
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his voucker by the firſt branch of this act, becauſe he was the firſt that entered, &c. but he ma? 


have his warrantia chartæ. 2 Inſt. 245. | . 

So if a diſſiſor makes a feoffment in fe m A. who infeoffs . and after repurchaſes the land of B. with 
evarranty, againſt whom the diſſeitee brings a writ of entry in the per, as he may do, he cannot 
vouch B. by the 2d branch of this ſtatute, but the diſſeiſor only, and is driven to his writ of 


warrantia charte againſt B. 2 It. 245. 


8. In coſinage, the tenant made default after default, and J. came 
and jaid that A. was ſeiſed in 2 and leaſed to the tenant for life, and 
after granted the reverſion to him, and the tenant attorned, and praved 
to be received, and was received and vouched, and the demandant 
counterpleaded becauſe the father of the tenant by receipt, who vouched, 
was the fir/t wha abated after the death of his anceſtor, and the tenant 
by receipt ſaid as above, and that his anceſtor had nothing at the time 
of his death, and this tenant by receipt in by purchaſe; and demand- 
ed judgment, and prayed the voucher. And per Finch. he ſhall 


not have the voucher, though he be in as purchaſor and not as heir; 


but Wich. contra, therefore quære. Br. Counterple de Voucher, pl. 
15. cites 46 E. 3. 2. a 
9. In formedon, the tenant veuched, &c. the demandant ſaid that [ 106 ] 

at another time he brought ſuch a writ againſt the tenant, which was 
abated by ley gager of non-ſummons, and that he who is vouched, nor none 
of his anceſtors, whoſe heir, &c. ever had any thing after the gift, and 

efore the firſt writ purchaſed ; and the others e contra. And ſo it is 
admitted that the writ lies by journeys accounts, and that the coun- 
terplea is good upon the matter, &c. Br. Counterple de Voucher, 
pl. 54. cites 11 H. 6. 34. | | | 


10. In dower the tenant vouched, the demandant counterpleaded 


that he who was vcuched nor none of his anceſtors had every any thing 


&c. after the ſeiſin of the baron. Br, Counterple de Voucher, pl. 34. 
cites 22 H. 6. 49. | | | 

11. If a man leaſe lands for life, and the leſſe thereof infeoff a 
ſtranger and makes a letter of attorney unto his leſſee to make livery 
of ſeiſin accordingly, and he makes livery; in this Cale it hath been 
ſaid by ſome perſons, that the leſſor may enter upon the feoffee for 
a forfeiture, notwithſtanding the livery of ſeiſin made by him; for 
they ſay that the ſeoffee took nothing by bim; for the leſſor had 
nothing to do upon the land, if not to ſee whether waſte were done or 
to diſtrain for his rent and ſervices, if they were behind. And if 
the leffor be vouched, and he hath not other poſſeſſion in the ſame 
land after the title of the writ in which writ he 1s vouched, but by 
making of livery of ſeiſin by force of the letter of attorney, the de- 


mandant may well counterplead the vouchee, Perk, ſ. 200. 


(R. a) Counterplea by Demandant. Counterplea 
to the Warranty. 


II. LDenandart cannot plead ſuch plea which ſhall be a counter- 
— Plea of the warranty. 40 E. 3. 14. 11 H 4. 21. 9 H. 
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[ 2. As if vouc hee vouches 2 to ſave the tail, demandant ſhall 
not ſay that the tenant of the land was ſeiſed of the land in fee, and ſo 
n reverſion in you by the tail, for this refers to the warranty. 41 E. 
24 | | 
[D 3. So it ſhall not be a counterplea, if a man vouches as fenant to 


ſave the tail. 41 E. 3. 24. } 


een the tenant and the vouchee. Br. Counterple de Garrantie, pl. 14. cites 4r E. 3. 8. 


— A_ 
Fol. 762. 
— 


[ 107 ] 


Br. Coun. 
terple de 
Voucher, 
pl. 41. cites 
12 Aff. 10. 


[ 4. So it is not a counterplea that he is in of a fee 
Dubitatur. 9 H. 6. 50. b.] * 

[ 5- If voucher be upon a fine, it is not a counterplea that no war- 
ranty is compriſed therein. 44 E. 3. 39. ] 

[ 6. Soif voucher be of baron and feme upon their feoffinent, it is not 
a counterplea, that the feme cannot warrant it by deed, though the 
feme ſhall be diſcharged thereof. 44 E. 3. 38. b.] | 

C7. If a feme be vouched as daughter and heir to A. it is no plea to 
ſay, that there is another coparcener who ought to be vouched; for this 
is to the warranty. 11 H. 4.21. ] 

[ 8. It is not any counterplea to ſay, that he who wouches, is in of 
ether eftate of fee than 45 him of whom he vauches; for this is a coun- 
terplea of the lien. Contra 9 H. 6. 550. 


a flranger, 


[ 9. But if a man vouches, and is compelled to ſhew cauſe of his 


voucher, this cauſe is traverſable, and the warranty counterpleadable. 
11 H. 4. 21. Curia; for his cauſe ought to be ſufficient. 9 H. 6. 
50 b. 10 H. 6. 18. Contra 21 E. 3. 37.] 

[ 10. As if tenant in tail vouches himſelf to ſave the tail, it is a 
good counterplea that he is in of a fee by a flranger, though it be to 
the warranty, becauſe it is a traverſe to the cauſe. ꝙ H. 6. 50. b.] 

[ 11. It is not any counterplea that he who is vouched had not ever 
any thing but by diſſi iſin, upon whom the tenant re-entered ; for this 
is only a counterplea of the warranty. 9 H. 6. 49. b.] 

12. In writ of deter of à rent, it is not a good counterplea 
that the baron died ſciſed of the rent, Contra 56 a, 3. Itinere Stat- 
ford, Rot. 9. ] | | 

[ 13. It is not any counterplea, that the feoffment was made by the 
vouc hee to the voucher, and one B. who does not vouch, and to the heirs 
of B. which B. is yet alive, becauſe it is but to the warranty. 17 E. 

74. | | 
8 [ * In a præcipe quad reddat, if the tenant vouches 7 it is a good 
counterplea, that in other writ, they were wouched, and the deman- 
dant recovered a 3d part upon default after default of one, and now 
his hetr is vouched within age; for otherwiſe by his falſe voucher 
the parol ſhall demur. 26 E. 3. 59. ] 

{ 15. In a writ of dower or præcipe quod reddat, if the tenant 
vorches 3, it is not a good counterplea, that at another time the de- 
mandant brought other writ again/l them, and upon d:fault of one 
after default the demandant recovered the Ld and after the writ 
abated againſt the other two ; and ſo demands judgment if the tenant 
Hull 219uch all; for this is a counterplea to the warranty, and not to 
the voucher. 26 E. 3. 59. 

| | [ 16. The 


ſeunte r plea, that this lad and other deſcended to the tengnt, ana to the 
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[ 16. The ſame law in writ of dower, though the heir of the vouchee 


arainſt whom the recovery was, be vouched within age; for the parol 
ſhall not demur in this writ. 26 E. 3. 59. ] 5 

{ 17. The ſame law, though the ſaid heir be vouched in ward of the 
ting; for it is not any great delay, 26 E. 3. 59. 

[ 18. It is not any counterplea for demandant to ſay, that the te- Br. coun- 
nant hath aliened the tenement pending the writ; for it is but to the terplea de 
warranty. 25 E. 3. 38. b. ad)udged.] nnn 


pl. 17. cites 


1 H. 6. 2. contra, that in præcipe if the tenant vouches, it is gad counterplea to the lien, that the 


tenant has aliened to a ſtranger pending the wiit; for now he can lote nothing, and yet the writ 
js good as to the demandant. 


it i» no good counterplea to the voucher, that the tenant by reſceit pending the writ has |. vid a fie 
. a firanger ; for the demanidant is effopped by the bringing his writ againſt them, to tay that they 
are wot tenants. D. 341. a- b. pl. 51. Paſch. 17 Eliz. Anon. 


[ 19. $9 if he ſays, that the tenant has aliened pending the writ, 
and re-purchaſed it to himſelf alone, or to him and others; for this is 
but to the warranty. 25 E. 3. 43. b. adjudged. 26 E. 3. 68. b. 
Curia. 

{ 20. So if he ſays, that the tenant has nothing in the land but by 
101 pending the writ ; for it is but to the warranty. 26 E. 3. 
68. b. | 


[ 21. $7 if he ſays that the tenant has nothing in the land but 
the feoffment of F. S. pending the writ, inaſmuch as he has made the 
writ good by the purchaſe. Contra 26 E. 3. 68. b.] 
ſ 22. There was not any counterplea te the poſſeffion at the common 
law, as that he nor any of bis anceſtors were not ever ſeijed; for this 
was only to the warranty. 9 H. 6. 50. Contra 10 H. 6. 15. 
17.] | 
17 3. It is not any counterplea at common law, that he who is r. 8 
vauched had never any thing but in common with the voucher. 17 E. [ 10 f 
347. b. adjudged, ] | rn 
1 quod red- 


lat the tenant vouched, and the demoned.int ccunte:plaadid, that the uouchec, nar none of his ancgſturs whoſe 
hir, Sc. had ever any thing but jointly with the tanunt why gu, ; and no counterplea to the pole 
lim, but to the lien, by which he granted the voucher, Er. Counterple de Voucher, pl. 61, 
cites 45 E. 3. 16. 

S0 it is no good pleading to allege upon a voucher, that the wouch-e, wr any of bis anceſtors, any 
thing bad, bt jointly ith J. S. for the jointenancy ought to be expreſsly alleged between the vou- 
chee, or ſome of his anceſtors by name, and that the jojntcnancy continues. D. 341. a. b. pl. 51, 
Paſch. 19 Eliz. Anon, | ; | 


[ 24. In right of ward, if defendant vauches F. S. wha leaſed the I 
ward to him, it is not a good counterplea for the demandant to ſay, *® cn 
that he had nothing of the leaſe of F. S. before the writ purchaſed, be- 
cauſe it is a counterplea to the warranty, and not to the youcher, 22 
E. 3. 6. Adjudged. Contra 25 E. 3. 39. 40. b.] 

25. In mortdanceſtor the tenant vouched A. who entered and 
vouched the tenant, and was compelled to ſhew cauſe, who ſaid that 
the tenant infeoffed him, and after he leaſed to him for life; and the 
wemandant ſaid that before the leaſe made to the tenant, the tenant never 
had any thing, Priſi; and the others e contra. Br. Counterple de 

oucher, pl. 41. cites 12 Afl. 10. | 

26. In præcipe quod reddat, if the tenant vouches D. it is no 
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ſaid D. who made purparty; for it may be that D. releaſed with war- 
ranty to the tenant. Br. Counterple de Voucher, pl. 50. cites 18 
| E. 3. and Fitzh. Voucher 6. | 
In 'orme- 27. In præcipe quod reddat, the tenant vauched himſelf by a ſtrange 
don the 4. name, and was compelled to ſhew cauſe, whereupon he hewed gift 


. the in tail by M. whoſe heir he is; and the demandant ſaid that he had 


g % . nothing of the feoffment of MM. And per Cur. non allocatur; for 
ps che _ this is to the lien or warranty, and not to the poſſeſſion; by which 
and con- he counterpleaded the poſſeſſion of M. &c. Br. Counterple de 


veyed a Garrantie, pl. 15. cites 21 E. 3. 37. 
berr to them, | 
and the tenant wouched bimſeIf by a ſtrange name, and ſhowed cauſe inaſmuch as a fins was I vied between R. 
and A und J. and S. bis fene, where F. and S. acknowledged the right to be to R. and A. come ceo, &c. 
which R. granted, and rendered to J. and S. bis feme for term of thar lives, the remainder to the mu te- 
nant, and the heirs of bis body, and that be is alfa affignee of R. of the fer-fimple, and fo vouched bimſlf 15 
rue the tail. The dembudant ſ. id that J. S. and lis feme are the ſame p:rſon; to whom be ſuppoſes the gift 
to be made, and that they continued their eſtates all their lives, abſquz: loc that R. any thing ad 
and ſo counterpleaded the cauſe of the voucher ; for where the tenant is compelled to ſhew 
cauſe, there always the demandant counterpleads the cauſe, though his matter be to the lien, 
and the tenant eſtupped him by reaſon of the fine levied, and well. And the truth was, that 
the d:mandant was beir ſpecial to R. and the tenant was heir general, upon whole warranty conclu- 
ſion, &c. deſcended, and not upon the heir ſpecial, and yet was awarded a concluſion ; for. per 
Finch. ftranger nor privy ſhall not have averment againſt this fine which is executed, by which 
it was faid per Cur. Anſwer, quod nota, quia miror inde. Br. Counterple de Voucher, pl. 60. 


cites 42 E. 3. 9. 
S. P. Br. 28. In præcipe quod reddat the tenant vouched two, and the de- 


ee mandant ſaid that the one, nor none of his anceſtors, ever had any thing 
— : , 4 
pl. 53. cites a7 the ſeiſin, &c. and held a good counterplea; quod nota. Br. 


39 E. 3. 32. Counterple de Voucher, pl. 36. cites 39 E. 3. 30. 
that itisa 
good counterplea that the one of the vouchees, nor none of his anceſtors whoſe heir, &c. ever had 


any thing. 5. P. Br. Counterplea de Voucher, pl. 65. cites 20 H. 7. 1.———S. P. by 
the beſt opinion of the court ; for falfe in part, falſe in all. Br. Counterple de Voucher, pl. 57. 
cites 39 E. 3. 34. ——5S. P. per Wich. but Belk. contra, and that he ought to counterplead 


the poſſeſſion of both. | 
In eſch-at, fir thit the tenant did fe/>ry for which be was outlawed, the tenant wanchbed J. N. and 


the demandant ſid that th: wourbee nor none of bis anceſtors never bad any thing after th: jeifin of br; te- 
nant, Perfay ſaid, you ought to counterplead after ib felony, and not after the ſ.i/in; but per Belk. 
This cannot be ; for it may be that the tenant purchaſed after the felony, and then is the counterplea 
before the title of the demandant, which cannot be; for a man countrrplead; all paſſiſions after his 
ritle, „ but none before hiis title, & adjornatur. But the beſt opinion was, that the counter plea is good. 


Br. Counterple de Voucher, pl. 17. cites 48 E. 3. 2. 


*[1 09] 29. In przcipe quod reddat the tenant vouched J. S. and the e- 
mandant ſaid that the vauchee, nor none of hts anceflors, had any thing, 
but T. P. father of the vouchee, who had iſſue J. S. the vouchee, and 
one Alice who is alive, not named; judgment, &. And no 
counterplea for the demandant ; for this is to the lien, which is for 
the vouchee to plead, and not for the demandant. Br. Counterple 
de Voucher, pl. 57. cites 39 E. 3. 34. 

Br Coun- 30. In præcipe quod reddat the tenant vouched; the demandant 

* = faid that he who was vauched never had any thing but for term of life, 

pl. 4. cites the reverſion to the tenant ; fo that by his pretence he cannot infeoff 

S. C. him, but may ſurrender; this is a counterplea to the lien, and not 
to the poem; for good poſſeſſion to make a feoffment is con- 


feſſed in the vouchee. Br. Counterple de Garrantie, pl. 12. cites 
40 E. 3. 12. | | 
1 21, In 
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31. In præcipe quod reddat the tenant wveuched one J. and the 
demandant ſaid that he nor none of his anceſtors ever had any thing 
in demeſue nor ſervice, &c. after the title, &c. but his fath-r, wha 
was ſeijed by cauſe of coverture of this ſame tenant who vouched; judg- 
ment, &c. and no counterplea, becauſe he has confeſſed that he may 
make feoffment, which ſuffices for the tenant to vouch, Br. Coun- 
terple de Voucher, pl. 7. cites 40 E. 3. 23. | 
32, Note, that in præcipe quod reddat, viz. formedon, where the 5. P. Br. 
tenant vouches, it is no counterplea that the vouchee, nor none of his ma egg 
anceſtars, ever had any thing after the ſeiſin of his anceſtors, but after cher, pl. 38. 
the * gift; for if there was a diſſeiſin after the diſcontinuance, cites 39 E. 
this is a ſeiſin, yet this does not ouſt the tenant of his voucher 3 , 


which he had before, Br. Counterplea de Voucher, pl. . cites 41 3 


19 

E. 3. 15. de Voucher, | 1 
| | pl. 16. cites 4 

45 E. 3. 32. and ſo is 25 E. 3. as ſaid there. ———S, P. Br. Counterple de Voucher, pl. 21. cites 15 


1. 4. 19. R 454 

* Per Cateſby, he ought to ſay after the gift, nd fore the writ purch.iſed; for if the vouchee. \ 
was ſeiſed pending the wri:, and infeoffed the tenant, there the tenant ſhall have the voucher ; by 
which the demandant ſaid ſo. Ibid. pl. 45. cites 21 E. 4. 20. | 

In formedon in deſcender, the tenant vouchee to warranty W. who vouched B. The demand- 74 
ant courterpleaded, becauſe B. ror any of lis anceſtors any thing had. after the giſt, ſo as thry mg bi ins 1 
ferff the ſaid M. Harpur thought the counterplea ill, and that he ſhould have ſaid generally, viz. 
ſo as they might make feoffment, without ſaying any thing of the infeoffing him that youched ; 
but Dyer and Welſh contra, and that this is the form. Weſton was of the contrary opinion, but 
Leonard and Il the cierks ſaid that the form of entry always was as here pleaded; and Bendlow 
ſaid he bad ſeen the book of entries, and that is according to the pleading here. Mo. 66. pl. 178. 
Trin. 6 Eliz. Felton v. Capell. 


33. In aſſiſe the tenant pleaded a feofment of the grandfather with 
warranty, and demanded judgment, &c. And the plaintiff confe//ed 
and avoided the warranty, becauſe the grandfather at the time had 
nothing but for life, the remainder over, and he in remainder entered 
for alienation. Br. Aſſiſe, pl. 38. cites 49 E. 3. 11. | 

34. Formedon. In precipe quod reddat brought the tenant made 8. P. Br. 
default after default, and E, came and ſaid that he is in rever/ton, Ps: e 
anc prayed to be received, and was received, where in fact he pur- pl. 995 * 
chaſed the reverſion pending the torit, and after he vouched, and the 12 H. 7. 2. 
voucher was counterpleaded, inaſmuch as he had nothing in reverſion 
the day of the writ purchaſed, and good counterplea ; for he who pur- 
chaſes reverſion pending the writ, ſhall not turn the demandant in 
delay. Br, Counterplea de Voucher, pl. 32. cites 21 H. 6. 14. and 
M. 10 E. 3. [at the end of the cafe before.] 

35. The demandant ſhall not counterplead but to the poſſeſſion, un- & in for. 
leſs in ſpecial caſes; per Fineux, Davers, and Brian Ch. J. Br, medon, the 

enan! UN 


Counterple de Voucher, pl. 44. cites 8 H. 7. 5. ched M. N. 


end the voucher granted, and the vourbee died; by which the. tenant wouch:d again;* C. fon and beir 
of the hf wouchee, and by bis xanage prayed that tbe parol d nun; the devrardant counterpleaded that 
* 7 w had nothing ® unliſ: jeintiy ⁊uith H. which eflute they continued all their lives, and 
H. bad all ty the ſu vivan; judgment of the voucher. And per Fineux, Davers and Brian Ch. . 
the counterplea is not good; for he has confeſſed poſſeſſion, that he may make feoffment, and the 
count of the poſſeſſion is to the lier, which is for the vouchee to ptead, and not tor the demandant; 
but Jay, Rede and Vaviſor contra. Ibid, | | *l Il o] 


36. In præcipe quod reddat, the tenant veuched M. G. who ap- 
feared at the ſequatur, and after 5 and after the tenant "Oe 
4 « the 
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C. the heir of N. G. and by his nonage prayed that the parol demur; 
the demandant ſaid that I. G. the anceſtor had nothing, unleſs jaintly 
with . T. who ſurvived. And per Fineux, Vaviſor, Brian, and 
Townſend, it is no good counterplea by the ſtatute nor by the com- 
mon law. Br. Counterple de Voucher, pl. 63. cites 13 H. 7. 
24. 

Br. Von- 8 In formedon the tenant vouched 3 ſeveral heirs to 3 who made 

3 the warranty, and prayed that the parol demur for the nonage of the 

8. &. one; and the demandant counter pleaded that the anceſtor of the infant, 
nor the other teuo who are wouchea, nor any of their anceſtors, &c. 
ever had any thing, &c. and a good counterplea, &, Br, Coun- 
terple de Voucher, pl. 64. citcs 16 H. 7. 13. 

38. In formedon the tenant vouc hed the baron and feme ; and the 
demandant ſaid that the feme nor none of her anceſtors whoſe heir ſhe 
1s, ever had any thing after the title of his writ ; and a good counter- 
plea, notwithſtanding that thoſe words whoſe heir ſhe is, are in the 


plea ; for though thoſe words are not in the ſtatute, yet it is accord- 


ing to the ee of the ſtatute, and it is good without counterpleading 
the poſſeſſion of the baron. Br. Counterple de Voucher, pl. 65. 
Cites 20 H. 7. I. | 

39. If a feme covert be tenant by reſceit in a formedon in remainder, 
and vouches, it is no counterplea that ſbe has nething but jointly 
with her baron; for the feme ought not to loſe her eſtate by laches 
of her baron ; for it is intended that this jointenancy was made dur- 
ing the coverture, and then no moieties between them, and now ſhe 
is by the receipt as a feme ſole, &c. D. 341. a. pl. 51. Paſch. 17 
Eliz. Anon. | 


(S. a) Counterplea by Demandant. What ſhall be 
good Counterplea. 


Ttisnota [ I. I F the tenant vouches 3 heirs in gavelkind within age, and 


pix + ren prays the parol to demur, it is no good counterplea of the 


of a u. voucher by demandant, that they have not any thing by deſcent in ga- 


cher to ſay vellind, without ſaying that they had not ever any thing in gavelkind 
that the 
mare. by deſcent. 25 E. 3. 38. b. J | 

wothing tempore, without ſaying ner unguam ee. Arg. cites Raſt. 367. and 126. and affirme 

per Holt. Ch. J. 2 Salk. 569. in caſe of Lacy v. Williams. So it is of non-tenure. Arg. 
cites Raſt. 273. and afirmed per Holt Ch. J. 2 Salk. 569. in the S. C. 


[111 ] (T. a) How. the Youchee ſhall come in. In what 
Caſes Without Proceſs, and in what not. 


I 1. I F a man vouc hes himſelf to ſave the tail, proceſs ſhall be made 

* againſt himſelf, becauſe without proceſs of warranty other 

land cannot come in value thereof. 8 R. 2. Ayd de Roy 114. 
Agreed, ] | | 

(U. a) Gunterpleas 
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(U. a) Counterpleas by Vouchee. Counterpleas 7o the 
| Warranty. Voucher. 


(x. 'T HE vouchee may counterplead the warranty, 44 Fe 


Z- 2+ 3 
[ 2. 4s he may ſay that the tenant had nothing in the tenancy. 


4.3 | 


[ 3. It is not a good counterplea to the warranty, that the war- Br. Coun. 
ranty commenced by diſſeiſin, becauſe the warranty here is demanded 28 
againſt him as heir, in nature of a covenant. 50 E. 3. 12. b. * on 
(but quære).] | | : 

[ 4. It is a good counterplea of the warranty by the vouchee, 
that the tenant is in of other ęſtate than the eſtate upon which the war- 
ranty was created. 14 H. 6. 26.] | 

[5. So the vouchee may ſay that he himſelf was diſſeiſer, and ſo 
made the feaffment and diſſetſee has re-entered, and fa tenant is in 
cf other eftate. Contra 14 H. 6. 26. becauſe he cannot fay that he 
himſelf was diſſeiſor.] | 

ſb. It is a good counterplea to the warranty by vouchee, that 
the feeffment was made by him to the voucher and a ſtranger, and to 
the heirs of the flranger who is alive, and nat zained in the woucher. 
17 E. 3. 74. | 

q 7. It is 4 good counterplea, that where he is vouched as of full In dauer, or 
age, that he is within age. 17 E. 3. 59. Adjudged.] quad of ah 


orceat, the 


dmandant ſhall not counterplead the ꝓcuc her, wwhon the tenant wouches the heir of the baron of full age, te ſay 


that he is within age; judgment if without deed ſewn, &c, By the beſt opinion. Br. Counterplea 


de Voucher, pl. 62. cites 30 E. 3. 25» 


8. [But] It is a good counterplea, that where he is wouched as 


of full age, that he is within age, and in ward. 17 E. 3. 70.] 


(9. If a man be wouched as ſon and heir to F. S. it is good coun- 
terplea that he does not claim to be heir to the ſaid F. S. of any inhe- 
ritance, becauſe he is a baſtard. 56 H. 3. Itinere Stafford. Rot. 6. 
Membrana 2, of the ſaid roll. Adjudged.] | 

[To. It is not' any counterplea, that the tenant might have abated 
the writ by non-tenure of parcel, and would not, if he be vouched only Fol. 764. 
for the reſidue ;. for then no prejudice is to the vouchee thereby, — 
17 E. 3. 42. Cura] | — Ifhe were 


| | not tenant 

at the return of the writ, he might abate the writ by pleading n-r-nur-; but if in that caſe he 
vouched over, then as to himſelf he admitted the writ good; but then the vouchee might counter- 
lead the tenancy ; but if the vouchee does not counterplead the tenancy, it js good againſt them 


All by eſtoppel. Pig. of Recov. 29. | 


(ir. If the tenant wouches as tenant of all the land in demand, it is [ 112 ] 
2 good counterplea for vouchee, without ſhewing of the deed of the 
lien, that he is to warrant but parcel in certain. 18 E. 3. 40. b. 
41. | | 9 
(12. If the demand be of the 3d part of a manor, and the tenant 
{ays that ke is tenant of the 3d part of the manor except the advan- 


fon 
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fon and kntght's fees, and of the ſaid 3d part vouches another; if the 
deed of lien be to warrant the 3d part ſaving the advowſon and 
fees of knights, the vouchee cannot counterplead it, that he has 
wouched him of the 3d part without the exception; for it cannot 
be intended that he vouched otherwiſe than he took upon him 
the tenancy, which is with the exception. 18 E. 3. 40. b. Ad- 
Judged. ] | 

[13. So in this caſe it is not any counterplea, that the voucher 
has not in certain the thing which is excepted, becauſe it is according 
to the ſpeciaky, and the vouchee is enough conuſant of the certain- 
ty, he or his anceſtor being party to the deed. 18 E. 3. 40. b. 
Adjudged 41.] 

14. In formedon of tenements in D. per Newton, if the fenant 
veuches F. N. who enters into the warranty, and pleads releaſe with 
warraniy collateral of the anceſtor of the demanaant, coheſe heir, &c. 
in bar of tenements in S. where the writ is in D. and ought to have 
Been in S. There the vouchee, by his pleading in bar, has affirmed 
the writ good, where he might have pleaded this matter as counter- 
plea to the lien at firſs Quod nota; for by the warranty in S. he is 
not bound to warrant in D. Br. Counterplea de Garranty, pl. 4. 
cites 22 H. 6. 13. | | 
4 Le. 259 15. Warrantia chartæ again/? O. and M. his wife, and counted 
1 Antes that O. and M. levied a fine 2 747 to the defendant and his heirs 
the uſes of with warranty ; the defendant pleaded that the ſame term a ſtranger 
thoreco- brought à writ of entry ſur diſſeiſin [in the per | againft the plaintiff, 
oth hee who vouched O. only, and thereupon à recovery paſſed to the uſe of the 
to be to the plaintiff for part of the land for his life, with diverſe remainders in 
vie of R. for 79;}, with the remainder to the plainti _ Reſolved by all, præ- 
3 ter Winch J. that the warranty was deſtroyed by the ſeverance and 
be had be- diviſion of the land, It was agreed by all but Warburton, that be- 
tween him cauſe it appeared by the plea in bar, that the uſe of the recovery was 
and A. S. to the plaintiff but for life; fo as the plaintiff is in of another late, 


within four ; 
years, then that he could not have a warrantia chartz to recover upon a war- 


tothe uſe of ranty in fee. But Warburton thought that the ſtatute 27 H. 8. of 


* = . uſcs, gave the benefit of the warranty to ceſty que uſe, and that he 
— re- ſhall vouch as aſſignee, and have warrantia chartz ; and that te- 


mainder nant for life, created by an uſe, ſhall have benefit for his time of 
2 * the warranty, and may vouch, or have warrantia chartæ; but that 
ved for he muſt make his count accordingly, which he has not done in the 


he plain- principal caſe, Mo. 859. pl. 1180. Trin. 9 Jac. Roll v. Oſborn 


br. 


re was | 
— alteration of the eſtate, to which the warranty is annexed ; ſor though the recovery was 
had the ſame term, and a voucher upon it, yet becauſe the uſes did not take effect preſently, 
Þut were contingent, R. remained tenant in fee- ſimple as before; and fo the firſt warranty not 
geftroyed. Adjornatur.——— Hob. 20. pl. 37. S. C. and ſtates the uſes as in Le. 20, 


# ZrownL 169. S. C. argued. 


— 


oun- 


AQoucher. 


(X. a) Counterpleas by Vouchee. A? what Time 
it may be counterpleaded, 


[I. 1 F vouc hee demands of the tenant what he has to bind him to 
| the warranty, he cannot after ſay that the tenant has nothing 
in the tenancy; for by the demand he admits him tenant. 44 E. 
5 | 
: [ 7 If the tenant vouches, ſhewing cauſe of voucher, in caſe where 
cauſe ought to be ſhewn, and demandant does not traverſe it, but the 
vouchee enters into the warranty, and pleads a deed of the great 
grandfather of the demandant, and another deed of. the grandfather 
4 the demandant, and the demandant demands of him, to which deed 

e will hold him, and he ſays to one in certain; the demandant can- 
not traverſe the cauſe of voucher after, inaſmuch as he has ac- 
cepted the voucher before. 25 Aff. 14. Curia.] 

3. In præcipe quod reddat the tenant. vouched, The wouchee 
came ready to enter into the warranty, and the tenant ſhewed releaſe of 
him with warranty, bearing date at Trinity term. Finch. for the 
demandant, prayed ſeiſin of the land, becauſe the deed bore date 
pending the voucher, he having vouched in Eaſter term. Morrice 
faid, This is no plea for the voucher, but for the vouchee, But per 
Knivet, it may be that the demandant cannot have any counterplea, 
by reaſon of the ſeiſin of the vouchee after, &c. and therefore, be- 
fore the entry into the warranty, the demandant remains party to 
pray ſeiſin of the land; for now it appears that you had not cauſe 
to vouch the day of the voucher; and after the vouchee entered in- 
to the warranty, and vouched over. Br. Voucher, pl. 56. cites 
38 E. 3. 13. 14. 

4. In præcipe quod reddat the tenant vouched F. P. and at the 
ſummons ad warrantizandum returned, came J. P. chaplain, and 
demanded the lien; and the tenant ſaid that he vouched another of the 
Jame name; and the demandant prayed ſeiſin of the land, becauſe the 
tenant had vouched, and could not bind the vouchee to warranty. 
Finch. ſaid that the demandant cannot counterplead after the voucher 
granted, and therefore proceſs iflued againſt the vouchee with ad- 


113 


Br. Vouche 


er, pl. 28. 
cites 8. C. 


Br. Coun- 
ter plea de 
Vouch- 
er, pl. 23. 
cites S. C. 
Br. Gar- 
ranties, pl. 
26. cites 

S. C. 


Br. Coun» 
terplea de 
Voucher, 
pl. 14. cites 
45 E. 3. 6. 


dition; ſo that he who appears ſhall not be grieved, &c. Br. 


Voucher, pl. 29. cites 45 E. 3. 6. 


(X. 4. 3) Counterplea. What is an Eftoppel. 


I. I N formedon the tenant vouched, and the demandant ſaid that 
the vouchee, nor none of his anceſtors, had ever any thing after 

the ſeiſin of F. the donee. Per Kirton, you ought to ſay that they 
had nothing after the gift; and after he paſſed, and ſhewed that he, 
whom he vouched, granted and rendered by fine to the anceſtor of the 
tenant ; judgment if againſt the fine. And the beſt opinion was, that 
| it 
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113% Aoucher. 


it is no eſtoppel, and that it ſtands with the fine, by which the te- 

nant maintained that he was ſeiſed, priſt; and the others e contra. 

Br. Counterplea de Voucher, pl. 26. cites 38 E. 3. 28. | 

2. If the tenant prays aid of th» &ing, after procedendo he ſhall 
not vouch a ſtranger. Br. Aid del Roy, pl. 3. cites g H. 6. 3. 

[ 114 ] 3- In præcipe quod reddat, the tenant vouched and ſaid that the 
douc hee is within age, and prayed that the parol dernur; the deman- 
dart ſaid that the vauchee is of full age, and prayed that he might be 
viewed; by this he has loſt the advantage of counterpleading the 
voucher after. Per Cur. Br. Eftoppel, pl. 202. cites 22 H. 6. 48. 

But in treſ= 4. Treſpaſs upon anno 5 R. 2. the defendant pleaded a ferffment 

_ ol with warranty 7 the anceſtor of the plaintiff whoſe heir the plaintiff 

defendant is; judgment if againſt the deed of his anceſtor, &c. which com- 

pleads that prehends warranty, &c. and the opinion of the court was that it is 

—_— no plea; for he does not demand franktenement nor recover frank- 

&c. and the tenement by this action, but only damages. Br. Garranties, pl. 87. 


Plaintif cites 14 H. 7. 22. | 
ſays that the 3 | 
anceſtor of the defendant, whoſe heir he is, &c. by this deed infeoffed him with warranty, and de- 


mands judgment, if againſt the deed with warranty of his anceſtor he ſhall be received to ſay that 
thus is his frankeenement, this is a good plea. Ibid. | 


5. There is a diverſity between a warranty on the part of the mo- 
ther, and an e/toppel; for an eſtoppel of the part of the mother ſhall 
not bind the heir, when he claims from the father; as if lands be 
given to the huſband and wife and to the heirs of the huſband, the 
huſband makes a gift in tail and dies, the wife recovers in a cui in 
vita againſt the donee, ſuppoſing that ſhe had fee- ſimple, and makes 
a feoftment and dies, the donee dies without iſſue, the iſſue of the 
huſband and wife bring a formedon in the reverter againſt the feof- 
fee; and notwithſtanding that he was heir to the eſtoppel, and the 
mother was eſtopped, yet for that he claimed the land as heir to his 
father he was not eſtopped. Note, that warranties are favoured in 
law, being part of a man's aſſurance, but eſtoppels are odious. Co, 


Litt. 365. b. 


(X. a. 3) Penalty of Vouchee's denying his Wars 
ranty. | 


Abeit the 1. Stat. Wt. 2. LJ H E N any demandeth land againſt another; 
Mirrerſann 13 E.1. c. 6. and the party, that is impleaded, woucheth te 
of this act, warrant 

Veſtatute JH 

de garranties neſt fprſque revocation de error uſee jeſque a droſt ley, yet the tenant, according as 
it is here zecited in the preamble of this act, after the warranty tried could have no other judge 
ment, but that the vouchee ſhould warrant the land according to the vcuc her of the tenant; but this 
was mary time: in great delay of the demandam by colluſion or agreement betvusen the tenant and the youckee, 
for remedy whereon this ſtatute was inade. 2 Inſt. 366. 


® This is And the warrantor * denies his warranty, and the plea hangeth 
wi in be un leng between the tenant and the warrantor, and at length when it is 


* tried, that the wouchee is bound to warranty by the law and cuſtom 4 


the vouc hee that denies his warranty, but only that he ſhould warran- , af 


Coucher, | I 14 


the real hitherto uſed, there was none other puniſhment aſſigned for 2 2. 
| nies toe die 


tize, and ſhould be amerced, becauſe he did not warrant before, which f te war- 
was prejudicial unto the demandant becauſe he ſuffered oftentimes great ranty, and 


delays by colluſion between the tenant and the warrantcr. 3 


taken and found againſt the vouchee. And where the youchee enters into the warranty, and de- 
mands of the tenant What he hath to bind him to warranty, and the tenant ſhews ſpecial matter 
to bind him to warranty, and the vouches demurs in law upon the lien, this is within the remedy of this 
act; for the words ſubſequent be, ſi convin-atur quod warrantizare debeat, which the vouches is in 
this caſe. And this act being made to oult delays, which are odious in law, is to be interpreted 


favourably. 2 Inſt. 306. | 


Wherefore our lord the king hath ordained, that lite as the tenant [ 115 ] 
ſhould _ the land being in demand, in caſe where he vouched, and d it i c 


the wouchee could diſcharge himſelf of the warranty, in the fame wiſe heobſerved, 


ſhall the warrantor leaſe, in caſe where he denies his warranty, and it - here is 
: : : F 
be tried againſt him, that he is bounden to warranty; and if an inqueſt |; — — 


be depending between the tenant and the warrantor, and the demand= js an ad- 


ant will require a writ to cauſe the Jury to come, it ſball be granted verb of 


, ſimilitude 
Lin. | viz. like as 
the tenant ſhould loſe the land in caſe he vouched, and the vouchee could diſcharge himſelf of the 
warranty; under which words are included, if the vouchee can devolve him of the warranty 6y 
demurrer or any iſſue whatſocver, eodem modo (ſaith this act) amittat warrantus, &c. which fortifies 
the former expoſition that hath been made; and to be ſhort, whereſozwer the juli ment at the commn 
law ſhould have been againſt the wouchce upon falſe plea, en demurrer, & c. ud wwari unix tre, all th:ſ; caſes 
are within the p- oviſion of th af. 2 Inſt. 367. : 


(V. a) Voucher. bat Act or Thing will abate a 
Voucher. At of God. 


$$ I F baron and feme are vouched, and the feme is returned dead, If baron 
1 the voucher ſhall abate. 30 E. 3. 31. b.] ; and feme 


are vouch- 
ed, and the feme dies, he ſhall not have new voucher, but the proceſs ſhall be continued againſt 
the baron, &c. Theloal's Dig. of Writs, lib. 12. caps 3. f. 8. cites 30 E. 3. 40. Per Wich. 

Where the warranty was by the baron and feme, and the feme died pending the writ of war- 
rantia charte againſt the baron and her; it was reſolved that the writ ſhould not abate, the war- 
ranty being by both, and for the heirs of the baron, fo as by the death of the feme the warranty as 
to her is determined, and ſtands good for the baron and his heirs. Mo, 8 59. pl. 1:26. Trin. 9 Jae. 
Roll v. Oſborn. 


{2. If two are vouched and the one is returned dead, the voucher Theloal's 
ſhall abate, becauſe the ſurvivor ſhall not be charged of the whole, . * 
but he and the heir of the deceaſed jointly, 17 E. 3. 41. b. Con- 1 0 

cap 3 
tra 30 E. 3. 38. b. adjudged. ] l. 5. cites 
; 8. 
the other was not demanded, but the tenant was forced to reyouch him who was alive and — 
of the other for the reaſun within mentioned, and cites 19 H. 6. 55. accordingly, but adds quære. 


[3. If a man be vouched and returned dead, the voucher ſhall 
abate. 18 E. 3. 38. b. 50 E. 3. 2. b. 21 E. 3. 36. 37.] 

[4+ The demandant cannot abate the voucher upon a nibil re- 
turned that the wouchee is dead, if the tenant will not acknowledge 
it; but it ought to come by return of the ſberiſf. 21 E. 3. 36. b.] : 
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1 Uoucher, — 


— Is. But the tenant after voucher cannot ſay that the * 7s 
Fol. 765. dead without the return of the ſheriff, for he has put his anſwer in 
La) the mouth of the vouchee, and therefore if he makes default, the de- 


S. P. Br. mandant ſhall have ſeiſin of the land. 18 E. 3. 38. b.] 


Sequatur, ; 
Pl. 3. cites 14 H. 6.7. and 20. Per Afcue.————S, P. Theloal's Dig. of Writs, 1'b. 12. cap. J- 
1. 3 cites M. 8 E. 3. 425- and ſays that the ſame term before ent iy into the warranty at the grand 
cape ad valentiam returned ſet ved, the tenant came and ſaid that the vouchee was dead, and the 
demandant confeſſed it by which the tenant pleaded over, and cites M. 22 E. 3. 18. accordingly, 


and that he may revouch the heir. 


S. P. For [6. If the tenant vouches and the voucher is counterpleaded by the 
— 07g atute, the tenant cannot ſay that the vouchee is dead pending the iſſue, 
maintain becauſe if the counterplea be good, the demandant ſhall recover * the 
the ifue land, which benefit ſhall not be taken away by plea of the tenant 


taken, ,, himſelf. 50 E. 3. 2. b. adjudged.) 


Dig. of Writs, lib. 12. cap. 3- f. 10. cites S. C. but cites M. 41 E. 3. Voucher . That the voucher | 


was counterpleaded by the ſtatute, and after the demandant came, and ſaid that the vouchee is 
dead, and prayed that the tenant revouch, upon which the tenant was put to a revoucher. 

If the ſheriff returns the vouchee dead, yet the iſſue ſhall ſtand ; for the death of a ſtranger to 
the iſſue ſhall not abate the iſſue, and if the counterplea paſſes for the demandant the tenant ſhall 
Joſe the land, be the vouchee dead or alive. Br. Counterplea de Voucher, pl. 20. Cites S. C. 


Br. Voucher, pl. 43. cites S. C. 

*[116] : 
[.,. But if the counterplea be found falſe, and the voucher grants it, 

then upon the proceſs, if the vouchee be returned dead, the voucher 


' ſhall abate. 50 E. 3. 2. b. 3.] | 
Br. Iſſues, [S. If the tenant vouches and the demandant grants it for part, and 


Joined, pl. for the reſidue counterpleads it by the ſtatute, and upon the proceſs 


75. cites S. 0 . 2 
r againſt the vouchee for this part, whereof the voucher is granted, 


ſhall not the vouchee is returned dead, yet this ſhall not abate the voucher for 
axe the the reſidue, whereof they are at iſſue upon the counterplea, becauſe 


— if the counterplea be good the demandant ſhall recover the land, 


counter- 


plea ; — which benefit for the falſe voucher ſhall not be taken away by this 
1s 15 1 

n return for the other part. 50 E. 3. 2. b. adjudged.] 

demandant and the tenant, and the vouchee is a ſtranger to it, therefore of this it ſhall Rand, and 


the tenant ſhall reyouch for the other part. 
Theloal's [9. If one be vouched in ward of divers lords, and at the ſequatur 


Dig. of ſub ſuo periculo one lord is returned dead, the voucher ſhall abate 


eee . againſt all, and the demandant ſhall not have ſeiſin of the land. 22 


12. cap. 3. 


e . 3.3. b.] f | 


S. C. and 
H. ; E. 2. Voucher 2063. that he revouched his executors, and the others ſurviving ; but ſays that in 


M. 5 E. 3. 231. in ſuch caſe as the grand cape ad valentiam againſt the guardians, one of them made 
default, and another was dead before, and another appeared, upon which ſeiſin was awarded againſt 
him who made default for his portion, and he who appeared was put to anſwer before revoucher 
Of the executors of the deceaſed, becauſe every one of them might give ſeveral anſwers. And 
becauſe by the voucher it was ſuppoſed that they were ſeveral guardians of ſeveral parts of the land 


Of the infant. Contra 22 E. 3. 3. 


E The parol was put without day by the nonage of the vouchce, 


at the reſummons the tenant ſaid that the vouchee is yet within 
age; judgment of the writ, which ſuppoſes that he is of full age. 
To which the demandant ſaid, that the vouc hee was dead, &c. 


Whereupon the tenant was put to anſwer over, becauſe the de- 
| mandant 


1— » 


Uoucher, 
mandant could not have writ of reſummons of other form. Theloal's 


Dig. of Writs, lib. 14. cap. 10. ſ. 4. cites Trin. 31 E. 3. Refum- 
mons, 29. e = 


2 Act of the Demaondant. 


[ [1] 10. I F 2 wouch, and one makes default after default, ] he ſhall 


loſe the moiety; but the voucher ſhall ſtand for the 
other moiety. 42 E. 3. 17. b.] OS | 
2. Præcipe quod reddat, by 2 femes. The tenant vouc hed, and 


proceſs continued till the ſummoneas ad warrantizandum ficut 


pluries. And the one plaintiff had taken baron pending the writ, and 
was nonſuited and vered; by which the writ was awarded good for 
tie other, and did not abate for all, notwithſtanding that the tenant 
pleaded it to the writ, Br. Voucher, pl. 83. cites 39 E. 3. 16, 


(V. a. 3) Verdict. 


[{1] II. I F 2 are wouched, and their poſſeſſion counterpleaded, and 

= it is found that one was ſeiſed, and the other not, the 
voucher ſhall abate for a mazety, and the demandant ſhall recover it. 
48 E. 3. 28.] 


[ [2] 12. It is alſo held, that it ſhall abate in the whole, 48 E. 


3-29] 
[3] 13. If baron and feme are vouched, and their poſſeſſion coun- 
terpleaded, and found that the feme only was ſeiſed, the voucher ſhall 


not abate for any parcel, Dubitatur 48 E. 3. 28.] 


(Z. a) Voucher. Revoucher. In what Caſes Re- 
voucher may be. 


[ 5. I F the vouc hee be returned dead by the ſheriff,, he may revouch. 
17 E. 3. 41. b. 64. b. 22 E. 3. 3. b. 20. b. 38 E. 3. 27. b. 
adjudged. Contra 7 H. 4. 15.] . 
[2. But he ſhall not revouch upon return of nihil by the ſheriff, 
upon ſuggeſti on that the vouchee is dead, becauſe no iſſue can be taken 
upon it. 17 F. 3. 41. b. 21 E. 3. 35. b. 21 
3. If at the grand cape ad valentiam returned ſerved againſt the 
vouchee, the vouchee makes default, the tenant may ſay that he is dead, 
and revouch * without return of the ſheriff, (becauſe otherwiſe 
the demandant ſhall have ſeiſin of the land.) 22 E. 3. 18.] 
[4+ If a man wouches himſelf, and ſbetus cauſe, and the other de- 
murs that the cauſe is not good, and it is adjudged no cauſe, the 
lame term he may vouch again. 11 H. 6. 48.] 


2] 
[ 5. E other wiſe it is if it be adj udged after adjournment to other 


term; 


116 


— 
* Fol. 766. 
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Qouther, 


: 27 * then judgment ſhall be to recover the land. 11 H. 


adjudged 


againſt the tam, he cannot vouch over; for this is peremptory, and the demandant by this ſhall 
recover the land, and there the tenant ſhall not be put over to another anſwer after adjourn- 
ment; for the flute is intended where all is in one and the ſame term. Br. Voucher, pl. 107. cites 


SH. 7.5.6. 


[ö. If a man wouches, ſhewing cauſe, in a caſe where he ought, 
and the cauſe is traverſed, the vouchor may revouch immediately, 
17 E. 3. 47. Adjudged.] | | 
| | 7. In dewer the tenant vauched the heir, and had judgment by de- 
2 Fault againſt the heir, becauſe he had aſſets, and that the tenant hold in 
: f . . . . 
4H peace. And after the heir reverſed the firſt judgment by writ 7 diſ- 

| | cert, and the demandant brought writ of ſcire facias againſt the te- 

nant, and the tenant vouches the heir; there the heir may extort him 
[ 118 ] from the warranty by the judgment in the writ of diſceit. Br. Coun- 
terplea de Garranty, pl. 10. cites 4 E. 3. and Fitzh. Scire Facias, 


140. Per Scott, | 7 

8. Where the baron and feme were veuched, and the baron died, ( 

the tenant was received to vouch the heir of the baron only. The- © 

1 loal's Dig. of Writs, lib. 12. cap. 3. ſ. 7. cites M. 20 E. 3. 5 

3 | Voucher 130. tt 
| 9. In mortdanceſtor the tenant vouched, and the wouchee caf# 

| ein at the ſummons returned, and was quaſhed, and reſummons m 

| awarded againſt the vouchee; for ſuch proceſs ſhall be againſt the vo! 

vouchee as againſt the tenant. Quod nota. Br. Rae pl. 96. 5 

cites 22 Aſſ. 79. Wo 

10. If a man veuches 4, and the one makes default, by which judg- : 

ment is given of the 4th part of the demand, and after in another ac- p 

9th 


tion, of the re/t, the tenant may vouch again, and the voucher is 
againſt all; and if the others have nothing, he who rendered rev 


in value before ſhall render in value again. Br. Recovery, pl. 54. Way 
| Cites 26 E. 3. and Fitz. Voucher, 305. 

| 11. Two were vouched, and at the ſequatur the one was efſoigned 17 ] 
| de ſervitis regis, and the ſheriff returned that the other was dead; g 1 
| of ſi 


upon which the tenant was not received to revouch the ſurvivor, 
but the firſt voucher ſtood and was continued againſt him. The- 
loal's Dig. of Writs, lib. 12. cap. 3. f. 8. cites M. 3o E. 3. 40. of th 


| uære. 12, 
| * 2. When the tenant has the choice of vouchers, and takes him to Ii 
one, and thereupon proceeds to judgment, he liſes the other, and can cher, 
never reſort to it again; as in caſe of diverſe pleas in bar, where 1 12 
the action comes to a final judgment upon one, Per Hobart Ch. linqu 
J. Hob. 29. in caſe of Roll v. Otborn. | EE SS 
| | | | -* 
| ma nd, 7 

part 9 


1 (A. b) Voucher. 5 What Perſon may be vouched. bd 
1 After a Voucher where he may vouch at large. not toy 


Li. 1 8 1 be returned dead, he may vouch at large. 38 do the 
6 A s Ms ; \ 
| *** | | C2. [But] 


becauſe it is a new original. 30 E 


cher, pl. 84. cites 39 E. 3. 26. 


Uoucher, 118 


[2. [But] if the vouchee be returned dead, he can not vouch a 8. p. The- 


ranger out of the blood of the firft vouchee. 41 E. 3. 29. 30 E. los Dig 


2. 24. b. in the ſame original without ſhewing canſe. 3 


3. ſ. 4. cites M. 15 E. 3. Voucher 23. and ſays, ſee 8 H. 7. 6. of revouching a ſtranger. 


DZ. If two are vouched, and one is returned dead, the tenant may 
vouch at large; for peradventure he has badly vouched before. 4 
H. 4. 1. adjudged.] 

[4. But if the tenant vouches one, and vouchee enters into the 


_ warranty, though the vouchee (as it ſeems) after dies, the tenant 


ſhall not vouch at large, becauſe by entry into the warranty the 


court is appriſed that the voucher is good. 4 H. 4. 1. Curia.] 


of the tenant, in a new writ againſt his heir he may vouch at large 


« 4+ 24. >] | 

(6. If a man wouches B. within age, as ſon and heir of A. by which _— 2 
the parol demurs, and after Hraies, in reſummons tenant cannot vouch 8 
C. as couſin and heir of B. B. having a ſiſter of the half-blood; for it pl. 10. cites 
cannot be intended but that the firſt voucher was, becauſe of a lien — 3 
made by A. and by this lien the ſiſter ought to be vouched, and not cher, — 4 
the couſin. 43 E. 3. 3. adjudged. ] cites 8. C. 

7. But in this caſe if C. had been in poſſeſſion of the aſſets, he [ 119 ] 
might be vouched as heir to B. 43 E. Z. 3. a. b.] | 1 
vouched f. as ſon and lieir; the demandant ſaid that J. is younger ſon, and W. the eldeſt, the 
enant ſaid proteſtando that J. is heir, and pr cet unde that he entered as heir after A.'s death; and be- 
cauſe the demandant could not deny the entry of J. as heir, the voucher ſtood. Br. Counterple 
de Voucher, pl. 25. cites 38 E. 3. 27. 


[S. If one cebarcener vouches herſelf and her ſiſter as heir to an- Br. Vouch- 
other, ſhewing cauſe as ſhe ought, and rhe cauſe is traverſed, ſhe may *: A7 
revouch any ſtrunger preſently. 17 E. 3. 47. b. agreed; for thzs ; 
watves the 455 voucher.) 

2 So the may revouch ler ſiſler only, who was vouched before. 
17 E. 3. 47. adjudged.] | 

10. In dower the tenant voruched the heir of the baron in the ward 
of ſuch a one, and the ſheriff returned that the infant is dead, &c. 
upon which the tenant revouched the heir of the firſt vouchee in ward 
the ſame guardian, Theloal's Dig. gf Writs, lib. 12. cap. 3. ſ. 
12, cites M. 22 E. 3. 20. 21. 

11. He who fails of his vorcher cannot vouch again. Br. Vou- 


[5+ If a man wouches J. S. 12 065 the writ abates by the death 


12. He who vouches where the demandart counterpleads, may re- 
linquiſh it and vouch other; quod nota. Br. Aid del Roy, pl. 14. 
cites 40 E. 3. 14. 5 
13. In præcipe quod reddat the tenant wouched E. and the de- Br. Coun- 
mandant as to 3 parts counterpleaded the voucher, and as ta the 4tb 2 de 
bart granted the voucher; and the ſheriff returned the vouchee dead, 3 
by which the fenant would have revouched for the whale, and could 8. C. 
not tor 3 parts; for as to theſe the parties are at iſſue, and the death 
of the vouchee does not abate the iſſue; for he is a ſtranger. And 
to the 4th part he vouched J. ſon of E. who ſhail be ſummoned, 
Vol, XXII. K & c. 
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119 Uoucher, 
&c. and the demandant ſaid that the tenant and he who is veuched 


are one and the ſame perſon ; judgment if without cauſe ſhewn, by 

3 he ſbetbed other cauſe. Br. Voucher, pl. 43. cites 56 

++ 2. | „ 

But if he 14. In præcipe quod reddat, if the tenant wouches J. S. to war- 
— ranty, and the ſheriff returns him dead, by which the tenant vouches 
fon gad heir R. S. for and heir of the ſaid F. S. it is no plea that there was not 
of the ſaid any KR. S. ſen and heir of the ſaid J. S. the day, &c. for he may bind 
J. S. within him by his own warranty. Br. Counterple de Voucher, <; 48. 
gau Cites 21 E. 4 71. ls. N 
the parol dem, then it is a good counterplea. Note the diverſity in appeal. Br. Counterple de 
Voucher, pl. 48. cites 21 E. 4. 71+ | 


15. In formedon the tenant wouched M. and the voucher granted, 
and the veuchee died, and the tenant vouched C. fon and heir of this 
fame M. who is within age, and prayed that the purol demur. And 

Brian, where the tenant is vouched, and the vouchee dies, as 
ere, the tenant ſhall not vouch at large, without fhewing cauſe. Br. 
Voucher, pl. 107. cites 8 H. 7. 5. 6. 
16. It was ſaid, that if he vouches one within age, and prays that 
the parel demur, he cannot vouch at large after. Quære if he 
cannot if he ſhews cauſe. Br. Voucher, pl. 107. cites 8 H. 7. 
. 6. | 
1 17. If J have recovered in value, I ſhall never vouch again for 
thoſe lands by force of the firſt warranty, becauſe it was once ex- 
ecuted. And by the ſame reaſon, if I once have had judgment 10 
have in value upou a warranty, I ſhall not vouch again upon the 
ſame warranty for the ſame land. Hob. 27. in caſe of Roll v. 
Oſborn. | | 

18, Tenant in tail, the remainder or reverſion levies a fine to me 
and my heirs with warranty, and then I ſuffer a recovery to bar the 
remainder, and vouch the tenant in tail, as I muſt, and ſo the re- 

120 | covery 2s with his ordinary judgments, and after a /franger ſues 
[ ] me for 2 — upon title; in ton 5 and the like I hold, ade [ 
may wouch my conuſor again; for the other is known in law, and to 
the court, to be a feigned recovery, and by conſent, and to be but 
part of the aſſurance of the land between the parties, to bind the 
remainder or ſuppoſed remainders, and not in execution of the 
true intent of the warranty, Hob. 28. in caſe of Roll v. 

Otbora. 


(B. b) By what Name the Revoucher ſhall be. 


[1. 1 F wouchee be returned dead, he ought to vouch the heir as 
1 beir. 41 E. 3. 29.] 


(B. b. 2) Foreign 


ö 
5 
a 
- 


5 
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Uoucher, 


(B. b. 2) Foreign Voucher, or Voucher of Fo- 


relgners. 
1. Stat. Ghuc. 12. pROV IDES, that if a man impleaded The miſ bf 
Ga 1 for a tenement in * London 1 3 


when the tenant did vouch one to warranty, and prayed that the vouchee might be ſummoned in 
x foreign county, was the great delay that the demandant had thereby, and ſpecrtatly in London; for 
that in London the plea could not be removed neither by tolt ror pone; but the plea was put 
withou* dav, and the record removed by the king's writ into the court of C. B. &c. and ſome did 
hold that at the common law tne inferior court wos put out of juriſdiction. 2 Inſt. 324. 

London ts ſprcially nam d for the cauſe aforeſaid, but extends by equity ig all other privil:ged ples 
here a foreign voucher is made, a; to Chefeer, Durham, Sal:p, &c. 2 Inſt. 32 5.— Upou fo- 
reign voucher in Cher or Durbam the plea ſhall be removed by recordare. Br. Voucher, pl. 156. 
cites the Regiſter, fol. 6 & 7. | 


alis is within the equity of this ſtatute. See Jenk. 4r. pl. 78. | 
Ancient dem. ſus is (as ſome do hold) within this ſtatute, becaufe the free hold is in the tenants, and 


is withen theſe words (ſvit implead de tenement) but otherwiſe it is of a tenant by copy=1cl. in a 
court haron, hecavſe he hath no franktenement- 2 liſt. 326. 

In ancient Cemeſne, if the tenant vorches forcigner to warranty, the tenant hall bave ſuprriedeas and 
writ of warrantia cba: rh. Quere; for the parol cannot de removed by the equity of the ſti tute of 
foreign voucher in London. Br. Warrantia Cartæ, pl. 22. cites 21 L. 3. and Fitzh. Voucher, 222. 
—[f a writ of right is brought in anciem demeſne, and the tenant vouches a foreigner to werrauty, 
the tenant in this caſe may bring his writ of warrantia chartæ agninſt the foreigner at common 
law; and when this is determined in the Common Pleas, it ſhall be certified into the Chancery, 
and the Chancellor ſhall command the bailitfs of the ancient demeſne to proceed, but in the mean 
time a ſuperſedeas ſhall be awarded out of the Chancery to ſtay the ſuit in ancicut demeſne. By 


all the juſtices. Jenk. 41. pl. 78. 


Vouch a foreigner to warranty, | That is 
nen ON 


vouched, and the tenant prays that the voiichee may be ſummoned in a foreign county. 2 It. 


32 - 4 

This a7 being a beneficial law for the furtherance of juſtice, and for ouſting of delay, i; teen in 
this point alſo by eqzity, not only to foreign pleas in real actions, but alſo to Pleasy althoaugit they be 
not foreign, yet for default of power to proceed, the fame ſhall be removed ut ſupra, aud demanded 
ut ſupra : as if in n aunceſtrell, the tenant pled baſtu de in the Cemangaut, & in a Writ of dow. , 
the tenant pl.uds ne ungues arcouple in loyal matrimony, neither the court in London, or an like in. 
ferior court, cannot award a writ to the biſhop for trial thereof; for nullus alius præter regem 
poſſit epiſcopo demandare inquiſitiænem faciendam. And another treating of the plea of ne un 
ques accouple, in bar of a writ of dower, ſays, ac ſi alius quam rex cemaneare! epitco;'o qu d ide 
inquiteretur, epiſcopus alterius mandatum quam regis non tenetur obremperare. And terewith 


agree our books in all fucceſſions of ages. 2 Inſt. 323. : 

And therefore if ſuch pleas be pleadei in London, or ſuch other inferior courts, the records 
ſhall be removed, and after a writ to the biſhop, and certificate made by the bithop, tie record 
mall be remanded ; aud it appears that : act extend; to real tms w berein voucher hes, and mt 
1 pe nil i: and leaſt that foreign vouchers ſhould be uſed for delay, they mu? /2rw a char tor 


c. comprehending warranty, to the court. 2 Inſt. 32 5. * [1 21 ] 


He hall have @ writ eut of chancery to ſummon the warrantor at This is cor- 
a certain day before the juſtices of the bench, and another to the mayor || "wh 
and bailiſſi of London to ſurceaſe the matter before them, until the plea the article 
of the warranty be determined in the bench. noe 


an. 9 E. 2. for by that ſtatute the mavor and bailiffs ſhall adjourn the parties before the juſtices 


of the-bench at a certain day, and ſhall-* fend the record thither, et le joſtices face ſ umme le 
of the bench fc, cw rd the 


garrantee devant eux & pledent le garrantie ; and hereby the I Nice ö : 
fJummns ad aim, &c. and not fetch it out of the chancery. And b, the fare act f 
9 E. 2. it is provided, that if at the day given in bank the tenant make default, 2 petit cups ſhall be 


awarded to the mayor and bailiff to give judgment upon that defaul., if i. carne; be laved, &c. 
aſt, 325. | : 
K 2 Writ 


121 Uoutcher. 


® Writ of recordare ſhall be awarded out of chancery to the mayor and hailiffs, to remove the 


record before the juſtices of the bench. 2 Inſt. 324. 
In a præcipe in tbe buftings in London, the tenant vouches one in Tendon, and other foreign vouchers in 


the county of Ne: falt, &c. in this caſe, as well the voucher within Lon lon, as the foreign vouchers, 
ſhall be removed; for although the words of this act be, vouch frei a garrantic, yet becauſe pro- 
ceſs muſt be made againſt all the vouchees at one time, and if proceſs ſhould be made by the court 
of C. B. only againſt the foreign vouchees, although they come in they ſhould not warrant, nor 
anſwer without the others before proceſs was determined againſt thern in London, ſo as ne-e//ity 
requires, that proceſs ſhould be made ag uinſt all at one time, and that ought to be done in the more worthy 
exert; and when the warranty is determined in the court of C. B. all ſhall be remanded. 


325, 326. 
This is the Aud when the plea at the bench ſhall be determined, then ſhall 
power the wouchee be commanded to go into the city to anfever the chief 


given to A 
the juſtices 7 lea; 


of the court of C. B. and this ad it in nite of a commiſſion to them, there ſore it is good to 


be feen what is within their commiſſion; the words of the ſaid writ of recordare are, ut 
—_—— Warrantia illa coram prefat' juſtic'* eadem recordum & proceſs' vobis remittamus, &e. 
2 Inft. 326. | 

If the tenant wourbes a foreigner to warranty, and the record is removed int the court of C. H. to 
determine the warranty, the wzucher may 2o2ch over in a forrign clunty, and that wouchee may vuuch over ; 
and if the vu, bee make default, the court may mats proceſs againft bim, &c. Quia quando lex aliquid 
alicui concedit, omnia incidentia tacite conceduntur; but nn of the vouchees can plead in chief, tut 
that muſt de pleaded ir t 1 court ; for that is not within the ſaid commiſſion given by this 


act. But if the due dant in 


tcm in bank may be eſi gned. 2 Inſt. 326. 
In dower in the buf/1rg5 of London againſt the Luſband and wife, who : ouch a fortigner to war- 


ranty, wherenpon the pla i adjorurwd into C. R. to a certain day, at which day the huſband and w/e 
feed out a worit againſt the yourbee; whereupon the voucher appeared, and the baron made default, and 
the wife prayed to he received upon his default ; and by the rule of the court ſhe was received, and 


that ir wat within their comm-ſſion, for that the default was made in this court, whereupon the land 
was to be loſt, if ſhe were not received; for it is a maxim in law, neceſſitas ſub lege non conti- 


netur, quia ud alias nin 


E lieiturs, necefftas facit licitum. But yet others are of another opinion. 
2 Inſt. 326. ö , 


That is, _ And a writ ſpall alſo be awarded at the demandant's ſuit, by the 
the — juſtices to the mayor and bailiffs, to cauſe them to proceed in the 
WIT C8 Foe ea : ; ; 4 : 


cordare, 
whereby they are commanded quod recordum & proceſſum ejuſdem loquelz cum omnibus ea tan- 


gentibus juſticiariis noſtris de bancs ſub figillo veſtro mittatis, &c. which to them is 4 ſuperſedeas in 
law. 2 Inft. 326. 
This is a procedends in lulu directed to the mayor, &c. to proceed, which you may read in the 


judicial regiſter. 2 Inſt. 3:6. 


For the And if the demandant recover againf! the tenant, the tenant ſhall 
Parten per- come before the juſtices of the bench, who ſhall direct a writ to the 


formance mayor and ba ils ta cauſe the land ſo loft by the tenant to be extended 


of this act, 
the n and valued, and to return that extent, at a certain day, unto the bench; 


bene and after the f of the county (where the warranty was ſummoned ) 


/ that X . - . 
fen 5: a ball be commanded to deliver to the voucher land of the veuchee anſwer- 
agu lim, able in value to the land that the voucher bas le/t. 
and pray a ER * 
wenire faciai recardum. 2 Inſt. 326. 
By force of this act the juſtices of C. B. upon that record ſhall award a writ of extend! & appre- 
chi fac', io the mayer and 6::liffs ; which writs grounded upon this act are ſufficient expoſitions of 


the ſame, and will reſolve many doubts that may ariſe hereupon. 2 Inft. 326. 


*[122] 2 
2 laſt. 327. 2. F _ voucher Hall be determined before juſtices errants. Br. 
ſays, that at Voucher, pl. 151. (bis) cites Britton, tit. Court Baron, fol. 274. 


tj e com- 
n on law in caſe of a foreign voucher in the huſtings of London, the plea was adjourned before 


ti e juſtices in eyre when they came to the tow er of London; for the court of huſtings was not 


j 
* 


derived 


2 Inſt. 


appears not, the court may award a #9-/xt as incident, and ſo the 


JT 


Voucher. 


derived out of the court of C. B. as other courts, that have power to hold pleas real, are; and 


thereſore the adjournment was before the juſtices in eyre. 


3. In dower in London, the tenant vouched foreigner to war- 
ranty, by which proceſs was made by the ſtatute to try the war- 
ranty in bank at a certain day; and the wouchee came, and entered 
into the warranty, as he who had nothing by deſcent ready to render 
deter; and the tenant ſaid that he has aſſets by acfcent in the county 
of N. and the demandant prayed ſeiſin of the land. But the Court 
ſaid we have not power to award ſeiſin of the land, but to try the 
warranty; and becauſe he confeſſed the warranty, the parol was 
remanded; quod nota bene. Br. Voucher, pl. 20. (bis) Cites 42 
E. 28 

4. Formedon in London. The tenant wouched foreigner to 
warranty, by which the record was ſent into bank, and proceſs 


made againſt the vouchee; and at the ſummons returned, the te- 


nant ſaid that pending this proceſs, it was found before the g 
cheator in London, that F. was 750 in fee long before the gift, 
and died without heir; by which the eſcheator ſeiſed for the King, 
and the Aing gave them to the tenant by his patent, and prayed 
aid of the king ; and the demandant demurred, becauſe he departed 
from his voucher; and yet the court recorded the aid-prayer, 
_— remanded all into London, Br. Voucher, pl. 24. cites 44 

3 

5. In formedon in deſcender brought in Londen, the tenant pleaded 
releaſe with warranty of the anceſtor, and aſſets deſcended in fee in @ 
foreign county; and the record, after iſſue, was removed by writ 
into C. B. to be tried. And fo fee that London cannot ſend it into 
bank without writ ; but ſpecial writ ought to come to remove it. Br. 
Voucher, pl. 120. cites 48 E. 3. 21. 

6. If a man wouches foreigner in London, and prays that he be 


ſummoned in another county, and pleads warranty there, and aſſets 


deſcended in a foreign county, they ſhall not be at iſſue there 
where the voucher ſhall be granted; ſo that proceſs is to be 
made to the ſheriff of the foreign county, before that the parol 
ſhall be remoted into bank, and then writ ſhall come to remove 
it. And fo ſee that it ſhall not come into bank by the fending 
of thoſe of London, but by writ of tie king, and then it ſhall be 
_ in bank, and remanded. Br. Voucher, pl. 144. cites 48 

3. 21. 1 

7. In formedon againſt baron and feme in London, in the huſt- 
ings, the /eme was received in default of the baron, and pleaded re- 
leaſe of the ancgſtor of the demandant with warranty, and aſſets di- 
ſcended in a foreign county, upon which they were at i ſue; by which 
the record was ſent into bank to try, and there the feme pleaded reco- 
cavery by a ſtranger in bank, againſt her and her baron, of the land 
in demand, pending the writ; judgment of the writ, Wich. ſaid, 
we have not power to abate the writ, nor to take iſſue upon it; for 


the record is ſent her only to determine the firſt iſlue taken in 


London, and if the vouchee will vouch over in Banco, it ſpall not be 
received ; quod Belk, — But per Perſey, if the _— 
| 7 | | w 
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1229 Qoucher. 
will be nonſuited in bank, the court ſhall give judgment upon it. 


Quzre; for it ſeems that they ſhall do nothing but record it, and re- 


mand it into London, And per Belk. When they remand the re- 
| cord, they ſhew upon what cauſe it is remanded. Br. Voucher, pl. 
42. cites 49 E. 3. 21. | 
[ 123 + 8. Plea was removed out of Chefter by foreign voucher, and ir: 
dank the vouchee came, and entered into the warranty, and confeſſed 
the action; and the entry into the warranty was recorded, and the 
plea remanded; but the confe//ing of the action was not recorded; for 
the court ſaid that they had not power but only to determine the 
warranty. Qued 2ota. Br. Voucher, pl. 1. cites 18 H. 8. 1. 

9. In mortdanceſior in ancient demeſne, the tenant pleaded in bar 
te part, abſque hoc that the father of the demandant died ſciſed, and 
vouched foreigner for the reſt, there the i plea ſhall be continued, 
and the laſt matter only ſhall be removed to try the voucher. Quod 
nota. Br. Voucher, pl. 2. cites 27 H. 8. 12. 


Fol. 767. (C. b) At what Time he may, or ſhall, be com- 


A pelled to enter into the Warranty. 


[r. I F 2 are wouched, and ane makes default, he who comes ſhall 
have idem dies, till proceſs ended, againſt the other by grand 

cape ad valentiam. 48 E. 3. 5. b.] Wk 
 [2. The ſame law in writ of dower, where an igſant is vouched in 
the ward of diverſe guardians, who have each ſeveral portiqns in the 
ward. 48 E. 3.5. b.] | . 

[3. The ſame law, though one who 1s vouched be deins le © portions, 

9 E. 3- 9. b. . | | | 

” 4. If 5 the time of the woucker the youch-e be ready in 
court, he may enter into the warranty without proccts. 2 U, 
6. 12,1 PR | | 


(D. b) He the Entry into the Warranty may 
| be - RE 


A man may [1 1 F the diſcentinuee vouc hes the iſſue in tail to the warranty, the 


enter int” te iffue may enter into the warranty, ſaving to him his action; 


warranty 0 5 CER, . | 
Jef = according to the tail. 50 E. 3. 12. b. 11H. 4. 22.] 
2 * is bim bis ai of the tail; per Middleton. Er. Counterplea de Garrantie, pl. x. cites 50 
3 12. f : g . a : J , 
S.P. fer  [2. If tenant in dawer of the afſignment of the guardian, where He 
he does not 25 not dowable, vouches the heir, he may enter, ſaving to him his de- 
warrant 7 5 | 5 * „ 
term of life, and ſaving action of the fee · ſimple: and in the other caſe above he warrants the ſee- 
fimple, ſaving to him his action of the tai; but he can in no caſe warront the ſame flute that he ſaves ; 
Nr Miuddleion. But Falth. contra; and that he may warrant the fee-fimple, ſaving action 
tee-fimpie. Quod fait negatum per al;quos. Nr. Counterplea de Gurrantic, pl. 1, cites S. C. 1 


02 „ 


Uoucher, 123 


In dower the tenant vouched, and the vouchee ſaid that be had aſſiſe of mortdanceflor againſt the ſame 


tenant pending of the ſame land, and entered into the warranty, ſaving his action of aſſiſe of mort- 


danceitor, and admitted. Br. Counterplea de Garrantie, pl. 6. cites 4 E. z. and Fitzh. Vouch. 
176. Br. ibid. pl. 19. cites S. C. 


[3- But if a fee be demanded, the vouchee cannot enter into the In formedor 


warranty, ſaving to him his action for the fee, as becauſe the war- the _ 
VOucneds 


ranty commenced by diſſeiſin. 50 E. 3. 12. b. 13.] 3 

whe came in and demanded the lien, and the tenant ſhetved deed of f:offment with warranty of the ſa- 
ther of the wauchie, *The wourhee ſaid that bis father had nothin, but at his will, and jo the warranty 
comm nced by dilſciſin; judgment if he Mall be bound to the warranty. Per Fulth. If it was by way 
of action upon this diſſeiſin, the warranty which commenced by diſſeiſin will not bind you; but 
now it is d-manded againſt you as heir of your anceſtor, in which caſe, if you have by deſcent, 
vou ſhall be bound to the warranty, and you may enter into the warranty, ſaving to yourſelf your attion. 
Br. Garranties, pl. 19. cites S. C. Br. Voucher, pl. 44+ cites 8. C. *[ I 24] 


[4- He in reverſion or tail may enter into the warranty, upon 
voucher of leſſee for life, ſaving his action. 18 E. 3. 12.] 

[S. If 2 are vouched, and at the ſequatur ſub ſuo periculo the one 
comes, and the other makes default, the tenant may alledge that he who 
does not come has nothing ts render in value, and upon this he ſhall 
have the warranty wholly againſt him who appears. 41 E. 3. 
3. b. 1 c | 

8 brought writ of entry ſur diſſeiſin againſt B. who vouched 
one B. who entered into the warranty, ſaving to himſelf a rent ifſuing 
out of the ſame land; and this was allowed by the court, and the 
voucher was in a writ of entry for a common recovery. to be had, 


Goldſb. 76. pl. 5. Hill. 30 Eliz, Sherley v. Grateway, 


(E. b) Voucher Lien. When he comes in by 
what Warranty he may be bound. 


ſi. JF a man be wouched as ſon and heir of A. yet he may be 
I bound becauſe of his own deed, 43 E. 3. 3. 11 EB. 4. 20. b. 
9 H. 6,50. 10 H. 6. 18. b. D. 12 El. 290, 62, 63. Contra 48 
„ „„ | 
{2. So upon ſuch voucher he may be bound becaz/e of homage 


_ anceſtrel. 43 E. 3. I] 


[ 3. Or becauſe of reverſion. 43 E. 3. 3. 50 E. 3.25. b.] A reverfion 
S Cute to 
vouch and to recover in value. Br. Voucher, pl. 162. cites 10 H. 7. 10. Per Frowick, 


[4. Se he may be bound becauſe F warranty of ether ance/tar. 


11 H. 4. 20. b.] 


[5. A man may be vouched as of full age as heir to anotlicr, and 
may be bound as within age when he comes. 50 E. 3. 25. 

(6. It a man be wouched as heir to J. S. within age and it is prayed . br Vou- 
the parol to demur, he cannot be bound by bis awn deed, ber.auſe by ap oa 


the ſpecial voucher he has delayed the demandant. D. 12 El. 290. Br. Comm. 
62, 63. * 21 E. 3. 9. b. 48 E. Zo 28, b. 9 H. 6. 50. Contra 10 H. cer! le de 


N Voucher 
6. 15. b.] pl. 27. + 


„ 
cites 5. C. 


5 % | K 4 [7. But 


r 
E rot out rh hate ans; A 


r 


r WT 2 


N * 


288 


. 


* CIV IE as ori arr ro Le es , © * — 8 
5 " 1 W ; * Er wo * y CY * . * . + 2 8 — 2 TR 8 
* * ©30-$E.£ - % > 1 222 2 


* 


124 Uoucher. 


2 7 o0y 2 [7. 2 2 es 1 wr bound by the deed of other anceflor 
* 79% ® than of him of whom he is ſuppoſed to be heir. 1 21 E. 2. q. 
+ 1,5 Curia. 46 D. 12 El. 290. 62, 2 : EP 


cher, pl. 62. cites S. C. that he may be bound by the deed of any of his an as well as by th 
ceed of J. S. Br. Courterple de Voucher, pl. 27. cites S. C. ceſtors, y tac 


[8. If a man will vouch one by his name generally, when he comes 
in he may be bound to warranty by his own deed. 10 H. 7. 22. b. 
Curia.) 

[9. Ss in ſuch caſe he may be bond to warranty by the deed of 
bis anceſtzy. 10 H. 7. 22. b. Curia. 

[ 12 51 [10. If a man vouches and fews cauſe of voucher (where he 
ought) he cannot bind the vouchee for other cauſe, for he cannot 
vary from this ſpecial cauſ-.. 11 II. 4. 21. b. | 

(11. If a man vouches another, and ſhews a deed for cauſe of 
warranty, where he ought to ſhew cauſe, he cannot bind him fer 
F. of other deed. Contra 30 E. 3. 17. b.] | 

12. If tenant in dower vouches the heir of the baron for cauſe 
of the reverſion, ſhe cannot bind him to the warranty for any ether 
cauſe, 29 E. 3.41. b 

13. Dedi is no warranty but againſt the feoffor, and not againſt 
his heir. Br. Warrantia Cartæ, pl. 14. cites 39 E. 3. 26, Per 
Knivet and Thorp. 
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(E. b. 2) Failer of Voucher; What; and the Ef- 


feet thereof. 7 
But Brooke I. P R ECIPE quod reddat again B. who wouched J. and R. th 
ſays that who came and demanded the lien; the tenant ſhewed deed of VC 
N J. and of the father of R. with warranty, and would bind them by pas 
this award dedi; the demandant prayed ſeiſin of the land, becauſe the tenant Br, 
in the time could not bind them; for dedi does not bind the heir but only the "het 
de bene party, and therefore he cannot bind J. and R. but only J. And after 1 
thet-rart per Cur. becauſe failure of voucher is peremptory to the tenant to liſe nut 
bad colow s hit warranty, which ſhall be greater miſchief than in warrantia bau 
vouch b, chartæ (for there it does not go but to abate the writ, and the Kc 


I. plaintiff may have another writ, but he who fails of his voucher 
could not bind cannot vouch again) and therefore J. ſhall warrant ; by which J. 


N . -. entered into the warranty, and confeſſed the action; wherefore the rev 
of this con. demandant had judgment to recover againſt the tenant, and the te- the 
ceit, and if nant over againſt J. and J. in miſericordia. Br. Voucher, pl. 84. 
n 39 E. 4 26. 2 
Ibid. Pr Peremptory, pl. 24. cites S. C. by [ 
2. If a man wouches 2 jointly, and binds them by ſeveral deeds, he he ſ 
has failed 4 his voucher ; per Cand. Br. Voucher, pl. 84. cites 2 
. TD | 5 
So of fees a 3. 0 was made for life by the heir of the baron. The widow 8 
4. brought dower, the tenant 'vouched the heir, and the demandant re- one | 
covered 98. 


a oucher , 125 


c red n the tenant, and he over in value againſt the har. Br. Sel 
1 ” cover ap. 
| Recovery, pl. 3. Cites 41 E. 3. 24» | 2 
2nd he over in value; and ſo it ſeems clear, that rever/ion is good eduſe to vouch, and to recover 
in value. Br. Ibid. 


4. In formedon the caſe was, that a man ſeiſed of certain land 
teaſed it for life, the remainder over in tail, The tenant for life is 
impleaded, and vouches him in remainder, to recover in value. And 
it was awarded, that the tenant ſhould be ouſted of the lien by 
vouching him in remainder ; for the youchee entered, and demanded 
the lien, and the tenant ſhewed leaſe to him for term of life, the re- 
mainder to the vouchce; and the judgment was, that the tenant 
hall be ouſted of the lien, and that the demandant ſhall recover 
ſeiſin of the land, becauſe the tenant had prayed aid of the ſame donor 
fore, and was ouſted, and this voucher of him in remainder is only 
lieu of aid-prayer ; and the demandant ſhall not be delayed twice 
for one and the ſame cauſe; and the cafe adjudged as above, that he [ 126 ] 
has failed of his lien, and there is no mention there if any rent be 
reſerved or not. And fo ſee that the tenure by ſervice, without rent, 
ſuffices to recover in value. Br. Voucher, pl. 87. cites 14 H. 
b. 25. 
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(F. b) Voucher; Lien. Who may be bound to 
the Warranty. [One of the Vouchees only.) 


3 
7 


IJ 
. 


[ r. I F 2 are wouched, whereof the one ſbetos that he was within — W 55 | 

age at the warranty made, yet the other alone may be bound to e 

; the warranty; for each binds himſelf to warrant the whole, and Per Mor- 
f voucher was good till this was ſhewn. 3g E. 3. 26.] 3 | 
andi : 

* agreed. — gr Wartantia Chartz, pl. 14. cites S. C. Br. Garranties, pl 98. (Cites S. C—- y 
t Er. Recovery, pl. 29. cites S. C. That it hall vt fall alone upon him of full age, to make him to Y 
render in value for the whole ; but it 1s miſpranted, and ſhould be as in Roll, and ſo is the year- Þ 

dank. } 1 

r Where a min of full age and on infunt mike warranty, yet both mall be vonched ; for it does 
2 not appear that the one is an infant till it be pleaded; but upon this being pleaded, and 3 


found, it ſeems that the other ſhall warrant the whole. Br. Voucher, pl. 52. cites 48 E. 3. 


4 12. Per Belk. & Finch. —— Br, Baron & Feme, pl. 24. cites S. C. 
e 24+ cies S. 4.94 5 
Cr 


Br. Garranties, ple 


. 2. If 2 are vouched, and they are bound to warranty becauſe of a Br. von- 
* reverſion, if the one diſclaims, yet the youcher ſhall continue againſt cher pt. 84. 
* the other. 39 E. 3. 26. | ky 
4. Tice, which Candith agreed. 

3. If 2 are vouched, and when they come, a deed is ſhewed forth, Br. Vouch- 

by which it appears that he has cauſe of voucher againſt one only, yet cg - 
* he ſhall be bound to the warranty; for otherwiſe he ſhould loſe his Per Can- 
es warranty perpetually, if this ſhould be a failer of his voucher. 39 dim. — Br. 
E. 3. 26. Adjudged.] Werreatls 
W 4. Where two make feoffment by deed, by dedi & conceſſi, and the 14 ang 
oo one dies, the other ſhall warrant the whole, Br. Garranties, pl. 5. C. 


98. cites 39 E. 3. 26. 
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(G. b) When he comes in, [what] he ſhall plead 
after Entry mto the Warranty. 


Cr. W HERE à fee is demanded, and vauc hee enters into the 

warranty generally, yet he may fay at he is to warrant 
enly a fee-tail, or effate for life. 43 E. 3. 7. 44 E. 3. 39. For he 
enters to warrant ſuch eftate as the tenant has.] | 

2. $2 where a fee is demanded, and the vouchee enters into the 
warranty /imply, yet he may ſay that the tenant is but tenant for life, 
_ we e warranted only the eftate for life. 40 Aſſ. 37. Ad- 
udged. | | 
: s 3. i a manor be in demand, and the tenant vouches another, 
who enters generally into the warranty, and after the demandant 
counts againſt him, he cannot ſay, that he did nat warrant all the 
manor, but that the warranty was with exception of a parcel; for by 
his general entry he is concluded to ſay ſo. 17 E. 3. 62. b. 

FAY -; | 
I— 135 If a manor be in demand, and the tenant vouches an- 
other, who comes and demands the lien, and tenant ſays, that 
his anceſter infecßed him of the manor except a certain parcel, 
fhewing what in certain, with warranty, upon which the vou- 
chee enters into the Warranty, he ſhall not be bound by this 
entry. to warrant this, which was excepted; for his entry was, 
by intendment, according to the lien, and ſo ſpecial. 17 E. 3. 62. 
a. b. 

0 In formedon the terant wouched E. who entered into the 
warranty, and wsuched D. and D. came, and pleaded that T. had 
recovered the land againſt the tertenant pending the writ ; judg- 
ment of the writ, And per Finch. he ſhall have the plea; but 
guære if he ſball have the plea, if the judgment was before he 
entered into the warranty; for then the tertenant in the firſt 
voucher might have pleaded it. Br. Voucher, pl. 17. cites 41 E. 
3. 10. 11. | 2 


Fol. 769. (H. b) Judgment. At what Time it ſhall be 
— md 


given for the Tenant or Demandant. [In Writ 
of Dower. | i 8 


[i. I N writ of deter, if tenant vouches, and vouchee, upon ſhew- 
ing of the deed of lier, denies it, the demandant ſhall recover 
immediately. 17 E. 3. 22. b.] 

#2. In writ of dower, if the heir be vouc hed in the four county, 
and he counterpleads the voucher, becauſe he is not vouched in ward, 
the demandant ſhall not have judgment immediately, but ſhall ftay 
till the counterplea be tried, becauſe, before it be tried, it _ be 

own 


n 


Uoucher. 


known whether the judgment ſhall be againſt the tenant or the heir, 
17 E. 3. 47. b. 70. b. Adjudged.] | | 

3. But if the heir be vouched in a foreign county, the demandant 
ſhall have judgment immediately againſt the tenant. 17 E. 3. 

0. b. 

; [ 4. * writ of dower by baron and feme, if the tenant vouches the 
heir of a firanger and not of the baron (as it ſeems is intended) in 
ward of the tenant who is demandant, the demandants ſhall recover 


immediately againſt the tenants, though the baron of the demandant 


s 


be party to the iſſue, 22 E. 3, 3.] N 

5. In dower the tenant vouched the heir in ward of E. who came 
and ſaid that he had nothing in ibe ward, and ſo to iſiue; and the 
demandant recovered immediately. Br. Counterple de garrantie, 
pl. 18. cites 10 E. 3. 58. and Fitzh. Judgment, 209. 

6. Where an infant is vouched wha is in ward of the king, the 
feme ſhall recover dower immediately. Br. Dower, pl. 20. cites 


46 E. 3. 19. Per Mowbray. 


7. If in dower the tenant vouches, and the vouchee connterpliads Other wit 
. the warranty, the feme ſhall recover immediately; quod non ne- in «ther 
gatur, Br, Dower, pl. 21, cites 46 E. 3. 25. 


8. In dower if the tenant vouches the heir, &c. who appears, and &. P. Br. 


they are at counterplea of the lien, &c. or if the vouchee after that he is 
ſummoned makes default, the tenant ſhall have execution immedi- 
ately againſt the vouchee, if he has land in the ſame county. Br. 


Voucher, pl. 125. cites 34 H. 6. 1. 


G. b) In what Cafes Judgment ſhall be given. [L 128] 


[1, I F a man be wvouched in ward, and at the ſequatur ſub ſuo 

periculo is returned dead, and the guardian does not come, yet 
the demandant ſhall not have ſeiſin of the land; for if the infant be 
dead then the guardian is not naw guardian. 22 E. 3. 20. adjudged. 
But quzre. ] | 


(K. b) In what Caſes Judgment final ſhall be, and 
185 in what not. 


fr. I F the tenant pouch and it is counterpleaded, there he ſhall be 
put to other anſwer, and there ſhall not be final judgment. 


42 E. 3. 17. b.] | 
[2. i the rp, 
terplea of the flatute, upon which the parties demur whether the 


counterplea be good, and it is adjourned ts another term, and then S. C. hot. 
| adjudged withitands 


demandant counterpleads the voucher by the firſt caun- Br. Pe- 


remptory, 


21. Cites 45 E. Jo 25. 


pl. 11. cites 
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ing that it adjudged that the counterplea it good the demandant ſhall recover the 
bad. 21 E. 3. 11.] 


murrer, as 
appears P. 22 E. 3, Br. Voucher, pl. 153. cites S. C. and P. but at the firſt day the tenant 
might have refuſed the counterplea aud vouched de, novo. | 


Br. Pe- 8 (3: Ss if the demandant counterpleads the voucher by the 
counterplea of the ſtatute in aſſiſe en pais, upon which the 


25 N ny parties demur, and it is adjourned before themſelves to another 
Contra that place where it is adjudzed a goad counterplea, the demandant 
It is not pe- recover the land. Contra yo Aff, 2. adjudged by admit- 
after ad- BE 

zourament, but he ſhall plead over in har; quod nota. 


[4- But if the tenant vouches and demandant does not counterplead 
it, but demurs upon his ſhewing whether he ought to have the voucher, 
there it is peremptory ; for the voucher is given in lieu of an an- 
ſwer there. 42 E. 3. 18.) 

IS. If it be demurred upon a voucher for not ſhewing of cauſe of 
voucher, and adjudged againſt voucher, he ſhall loſe the land, and 

hall not be put to other anſwer. 11 H. 4. 20. b.] 
[6. But the reporter ſays that hoc verum eſt, where it is ad- 


_—_ 2 journed to another Gay; otherwiſe where it is the ſame day. 11 H. 
153. 4. 20. b. 23. 11 Hf. 6. + 48. But it ſeems there is no diver- 


ſity; for it is not within the ſtatute; for it is counterplea to the 
common plea.] 
cites S. C. where it is the ſame term. 


＋ Fol. 770. 


Br. Pe- 7. If the tenant vouches, and the demandant counterpleads it 
NT. or = by the flatute, and tenant takes iſſue with him, and it is found again/? 
Cu the demandant, the judgment ſhall be that the voucher ſhall itand, 
proceſs and it ſhall not be peremptory to the demandant. * 34 Aſſ. 6. ad- 


Mall be a= 7 
gainſt the vouchee. Contra if it be found by v dif- ngninſ? the tenart it is neremptory, and the 
demandunt ſpall recover ſciſia of the land, Note the diverſity. Br. Voucher, 102. cites 

6 Afl. 6. 5 8 
T's This ſhould be 36 Ail. 6. 


[ 129 ] * [8. If the cauſe of voucher be traverſed, and paſſes by verdida 


againſt the voucher, he ſhail loſe the land. 11 H. 4. 20. b.] 

[9. At the common law, if an iſſue upon the cauſe of the lien be- 
tween the vouchee and the tenant was found againſt the wvouchee, it 
was not peremptory, but the judgment ſhould be only that the 
voucher ſhould ſtand. 18 E. 3. 40. 

If a man ſi0. An ſue upon a lien ſhewn between the tenant and vouchee, is 
zend peremptory. 9 H. 6. 1. Contra 18 E. 3. 40. b.] 


a0 1 * 11. 1t is made peremptory, being found againſt the vouchee, by the 


voubee not Nlatute W. 2. cap. 6. 18 E. 3. 40. b. 
denying the (12, So a demurrer in ſuch cate between them is peremptory. 


tien, think- 
ing that it 9 H. 6. I. | 


15 inſutticient, d-mwrs in law upon the lien, which is adjudged againſt him, this is peremptory, 
and the demandant fha!! recover: quod nota. Br. Perciaptory, pl. 77. cites 5 E. 3. and Fitzh- 
Voucher, 245. ; | 55 


3.28. 


Uoucher, 129 


Fo in formedon the tenart vuched, and the demandant courterpleaded, and Keble denurred upon the 
center blea. Vaviſor bid them) be well adviſed ; for if it be adjourned to another term, and judged 
pagers” tenant, it is peremptory ; for voucher is in lieu of bar for the tenant. Br. Peremptory, pl. 
42» cites 3 H. 7. To 5 a | 


[13. If the tenant and vouchee demur in law upon the lien, and it 
is adjudged again/t the vouchee, the judgment ſhall be, that the 
voucher ſhall ſtand, and that he ſhall enter into the warranty, and not 
that the demandant ſhall recover the land. 18 E. 3. 41. adjudged. 
39 E. 206. b. adjudged. ] 5 

[14. But if it be adjudged againſt the tenant that he has failed of 
his voucher, the demandant ſhall recover ſeiſin of the land, 39 E. 

26. b. 

, [15. 11 the tenant vouc hes, and proceſs continues againſt the vou- Where 3 
chee to the ſeguatur ſub ſuo periculo, and at the day of return the Me , 
writ is not returned, yet if the vouchee does not appear, the deman- none of the 
dant ſhall have ſeiſin of the land; (for the vouchee might appear ſerved again 


without return of the writ). 14 H. 6. 7. b.] : 2 — 


dant ſhall recover againſt the tenant, and he ſhall have in value azainſt the vouchee. Contra 
where any writ it ſerved againſt bin, and he makes default at the ſequatur. Br. Voucher, pl. $6. 
cites H. 6. 7. 19. 20. | | 


116. So it ſhall be, though the vouchee dies before the return; for * Br. Se- 
the tenant cannot plead it without return of the ſheriff. * 14 H. 6. 2 pl. 
7. Dubitatur. (But it ſeems it will be erroneous if judgment be 11 e 4 
given Ne then judgment ſhall be againſt a dead perton). 18 E. 

3 

: 7 10 præcipe quod reddat, if the tenant vouches, and the de- Pat upex 

mandant ceunterpleads, and the tenant refuſes it, this is peremptory, £7 


as it is held there. Brooke makes a quære if he ſhall not be put 41 the 


aid, view 
to anſwer over by the ſtatute of V. 1. c. 39. Br. Peremptory, or voucher, 
C 2 this is not 
pl. 76. cites 13 E. 3 | —_ 


tory; for error was thereof ſued. Br. Peremptory, pl. 76. cites 13 E. 3. and Fitzh. Voucher, 
119. . ; 


18. Failer of the voucher or lien is peremptory upon the vouchor ; Br. Vou- 
for he cannot revouch ; but it is not peremptory in warrantia charte, rs pi. 
but is dilatory, and /hall abate the writ, Br. Peremptory, pl. 24. ps 2255 
cites 39 E. 3. 26. | 
19. In præcipe quod reddat the tenant vauched A. who was re- 
turned dead upon the writ of ſummons, by which the tenant vouched K. 


ſiſter and heir of the ſaid A. and the demandant counterpleaded that 


no ſuch K. ſiſter and heir, &c. and found that K. is ſiſter, but not 
heir; for A. is alive and the return falſe. And the beſt opinion 
was, that the demandant ſhall recover ſeiſin of the land; for the 
iſſue is found for him; for it is a good counterplea; for the | 
tenant who vouched A. cannot after vouch in another line; per [ 130 J 
Thorp quære. Br. Counterple de Voucher, pl. 56. cites 41 E. 

20. In formedon, if the tenant vouches, and the demandant chun- But if it be 
terpleads, and the tenant demurs upon it, he may after relinguiſb it, udged 


and vouch over another in the fame term; and if the demurrer be ad- 2 


Judged joutrument 


in Ane ber 


1 
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term, this judged againſt bim in the ſeme term, he may vouch another. Br, Pe- 
peremP- remptory, pl. 83. cites 11 H. 6. 48. | 


tory, and he ; 
Mall loſe ſeifin of the land; per Martin, quod euria conceſſit. And this ſeems to be by the ſts 


tute of Weſtminſter 1. c. 3 And fo ſee in what term the demurrer is peremptory, and in what 


not; & nota bene. Ib 5 


[32 by) 21. If the tenant vouches, and heros cauſe, which cauſe is not 
--: > Gag ſufficient, and it is adjourned to another term, this is peremptory for 
wife pe- the tenant. Contrary in the fame term; but otherwiſe it is of aid 


remptory prayer; for this is the act of the court. Br. Peremptory, pl. 42. 


ehan that . : 
e d 8 H. 7. 7. 
Mall he ouſted of his voucher ; for it ir nt as a bar for the tenant, but in lies of action to Laws the vue 


cher. { But } Brian faid no; for it is peremptory, and the tenant after adjournment ard judgment 
eannme veach another ; for it 1s out of the caſe of the fte, which aui. li that be be put c to ant hi anſw =: 
and this is in be ſome t rm, but not after adiurumert: and therefore after adjournment this is pe- 
remptory, as a trial 15, and the tenant ſhall loſe his land. Ibid. 


22. Where the tenant vcuc hes in writ of right, and recovers in 
value, his judgment againſt the vouchee ſhall not be final; per Fitz. 
and Shelley J. and per Fitzh. every recovery upon departure in de- 
ſpite of the court, is a recovery by default. Br. Recovery, pl. 1. 
cites 26 H. 8. 8. 


(L. b) Recovery in Value. Againſt whom it ſhall 
be recovered. 
Tn 1 [7. 1 F two are vouched as heir, and the one has by deſcent in po- 
if ewo are ſeſſion, and the cther has nothing, the demandant {hall recover 
all againit him who has. 12 HH. 6. 6. b.] 


te ne does 


net eme, or if the one bat nothing, the other ſhall render in value for the whole for both. Br. Re- 
covery, pl. 58. cites 41 E. 3.3. per Finch. Br. Garranties, pl. 77. cites 41 E. 3. 30.— fr. 
Account, pl 10. cites 41 E. 3. 3. and 9. per Finch. f 


[2. If tice ceparceners are vouched, and the ene makes default after 
default, by which the demandant hes judgment againſt the tenant or 
a meiety, and the tenant over againſt her who made default, if the 
other coparcener after loſes, and has net gſſets, the tenant ſhall have in 
value 2gainit her who firſt made default; fo that the firſt judgment 
ſnall charge her. 26 E. 3. 49. b. by Greene. ] 

2. In dower the tenant vouched S. who vinched P. who demanded 
the lien, and S. ſhewed gift of the anceſtcr of P. ts him and bis fem? 
in frankmarriage ; and becauſe he had not prayed aid f his feme, and 
then they two to have vouched P. therefore the demandant recovered 
againſt the tenant, and the tenant over in value againſt 5, and there- 
fore P. wert quit. Br. Recovery, pl. 50. cites 4 E. 2. and Fitzh, 
Voucher, 243- | 

S. P. Br. 4. In Præcipe quod reddat the tenant vorched A. who entered 
Recovery, into the warranty, and verched . who entered and vouched C. 
49 ctes 3 ; : b . 

E. 2. and Which C. appeered and demanded what the ſaid B. had to bind him 
nah. Vou- to the warranty, and E. wid dee; end upon this the court aroſe; 
cher, 236. and the next day they were demanded, and B. made default, by _ 


Il 


- Uoucher; - 


the demandant recovered againſt the tenant, and the tenant over in 
value againſt A. and A. over againſt B. and that C. ſhall go quit, be- 
cauſe B. departed, and did not purſue his warranty. Br. Recovery, 


> 


pl. 6x. cites 6 E. 2. It. Canc. 


F. In aſſiſe againſt 2, the one took the tenancy, and vouched the 


ether: who entered into the warranty, and pleaded in bar; and there 
it is ſaid, that he who vouches ſhall recover in value againſt him 
who is vouched. Quod non negatur. Br. Voucher, pl. 98. cites 
16 Aſſ. 19. | | 

6. In dawer, if the tenant wouches the heir in ward of ſeveral, 
the one only ſhall not render in value for the whole, but it 
ſhall be apportioned between them. Br. Recovery, pl. 35. cites 


48 E. 3. 5. 
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Pr, Reco- 
very, pl. 16. 
cites S. C. 


Br. Extent, 
pl. 11 cites 
S. C. that 
the one 


came, and 


the other 


not, and proce with extent iſſued againſt the other; for each of them ſhall be centrilutary to 
the recovery in value for bis portion. So in ſtatute-merchant, contra it is of him who is youched, 


and infeoffs 2. 


In dower the tenant vouched the heir in ward of 3, and the demandant ſaid, that the one had 


nothing in ward, and this is found for the demandant ; in this caſe the demandant 


ſhall recover 


ſeiſin for the portion af the 3d. Br. Peremptory, pl. 75, cites 21 E. 3. 53. and Fitzh. tit. Vou- 


- 


cher, 105. per Hill, 


In dower the tenant vouched the heir of the baron, who made 
&fault at the ſequatur ſub ſuo periculo /icut alias, by which it was 
awarded that the demandant ſhould recover againſt the vouchee, if 
he has in the ſame county; and if not, againſt the tenant, and the 
tenant over in value againſt the vouchee. Quod nota, judgment 
given againſt the vouchee, where he never appeared, nor never was 


ſummoned, nor any proceſs ſued againſt him, ner could be ſummoned, as 


it ſeems. Br. Sequatur, pl. 2. cites 2 H. 4. 8. 


Br. Reco- 
very, pl. 20. 
cites S. C. 
but adds 
quzre le- 
8 em. 
Br. Vou- 
cher, pl. 
147. cites 
S. C. an- 
ſays it was 


, 


clearly examined by the court, that the vouchee was heir to the baron, of whoſe dowment ſhe 


demanded ; but adds quzre O—-—B}r. Dower, pl. 28. cites S. C. 


8. If two are wouched, and enter into the warranty, and after the 
one makes default, and aſter appears, the petit cape ſhall iſſue of the 


whole: for each has warranted the whole; per Brown, but Coteſ- 


more contra. Br. Recovery, pl. 48. cites 12 H. 6. 6. 


9. But Coteſmore agreed, that where the ba/tard and mulier are 


pl. 48. cites 12 H. 6. 6. 
10. In formedon the caſe was, that a man ſeiſed of certain land, 


leaſed it for life, the remainder over in tail, The tenant 2 life is 
impleaded, and vouches him in remainder to recover in value. And 
per Cand. if a man grants the reverſion of h1s tenant for life, and the 


vcuc hed, that the baſtard ſhall render for the whole, Br. Recovery, 


Br. Garran.. 
ties, pl. 79. 
cite; S. C. 


tenant attornes, and is impleaded, he may vouch him in reverſion, and 


recover in value; which Juyn Ch. J. denied, unleſs he has dedi in 
the leaſe, or warranty in the deed of leaſe. But after, by all the juſ- 
tices, tenant for liſe may vouch him in reverſion, and recover in va- 
lue. Br. Voucher, pl. 87. cites 14 H. 6. 25. 3 
11. Tenant by the curteſy may vouch the heir, but he ſhall not re- 
cover in value; for it is only in lieu of an aid-prayer ; per Strange. 
Br, Voucher, pl. 87. cites 14 H. 6. 25. 
| 12. Feme 


Br. Garran- 


ties, pl. 39. 
cites S. G : 
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Put if the 12. Feme made warranty, and after takes baren, and the tenant in 

Mend far impleaded, and vouches the baron and feme, who liſe; there the te- 

Ze, and nant ſhall recover in value of the land 4 the feme, it the baron be not 
_— intitled to be tenant by the curteſy. Br. Recovery, pl. 62. cites 

c wy, IT H. 7. 19. | 

by which ſhe is vouched, and loſes, the tenant who recovers in value ſhall not have execution 


ogainſ? the tenant for hfe. Ibid. 

[ 132 1 13. Where two are vouched as heirs to 2 ſeveral perſons, who 

Br. Vouch- made the warranty, the recovery in value ſhall be againit both in 

er, pl. 165. common, and againſt both ſeverally; but he ſhall not have in value 

cites S. C. of = whole againſt each. Quod nota, Br. Recovery, pl. 63. cites 
I » 7. I2. | | 

14. 17 2 jointenants make a feoffment in fee, with an expreſs 
warranty for them and their heirs, to the feoffee and his heirs, and 
the one of them dies, the ſurvivor ſhall not be vouched alone, but 
the heir alſo of the other, and the recompence in value ſhall be 
equally upon them ; but if the one of them have nothing, the other 
ſhall anſwer the whole; for it is a maxim in law, quando de una & 
eadem re duo onerabiles exiſtunt, unus pro inſufficientia alterius de 
integro onerabitur. 2 Inſt. 276. | 
15. If a man have divers warranties for the ſame lands, he may 
have ſeveral writs of — of charters, and judgment upon them ; 
and ſo is Fitz. N. Br. 135. I. and that may give him deuble remedy, 
or not, as the caſe may be; for if he be after ſued for that land in 
an action, wherein he may vouch but one, then he can never take 
advantage againſt the other, Per Hobart Ch. J. Hob. 29. in caſc 
of Roll v. Oſborn. 

16. But if he be ſued in an action wherein he cannot vouch, but 
may require plea, and he doth require plea of them both, and they both 
adviſe one plea, and he pleads that, and lfzs, he ſhall have ſcvera! 
recompence againſt either; but if they adviſe ſeveral pleas, he can 
have no recompence but againſt him whoſe plea he followed. Hob. 
29. in caſe of Roll v. Oſborn. 

17. But if the land be not recovered againſt him by action, but y 

entry upon an eigne title, then he may ſue ſeveral executions upon the 
ſeveral judgments in the writ of warrantia chartz, againſt either of 
them, for full recompence ; and ſo he ſhall have double value for his 
4%, for either of them warranted the whole, and neither of them 
hath colour to pray aid, or make uſe of the recompence that the 
other hath yielded for his own eaſe. Hob. 29. in caſe of Roll v. 
Oſborn. | | 
18. If lands deſcend to an heir who dies before an actual entry, and 
fo they deſcend to another heir, thoſe lands ſhall not be recovered in 
value by a warranty made of other lands by the fir/t heir, becaule 
he had only a ſeiſin in law, as it is expreſsly proved. Arg. cites 
C. L. 239. [a. b.] But this caſe was denied to be law per Holt 
Ch. J. Carth. 128. Paſch. 2 W. & M. in B. R. in caſe of Keilow 


v. Rowden. 


x L. b. 2) Reco- 


purvie 
the pa 
nance 
but if 
law, th 
Was ad 
Wallia 


Vor. 


t 
'S 


It 


Reco- 


(L. b. 2.) Recovery in Value, againſt whom. 
The King, and How. | 


A Man who prays aid of the king in lieu of voucher, ſhall not 
recover in value unleſs he fhews deed thereof, Br. Reco» 
very, pl. 12. cites 24 E. 3. 39. — 

2. If the king grants land te me and my heirs, and that if 1 am Br Aid de 
evicted, or my heirs, by title, that he ſhall make in value of other 3 _ 
lands, per Winch. and Finch. this is u warranty; but that the 
king hall make in value it, &c. which ſcunds in covenant, if it was 
between common perſens and not in warranty of voucher, and 
therefore no Cauſe to have aid of the king in lieu of voucher ; and 
yet the aid was granted of the king; and fo it ſeems there to be 
good cauſe to have in value againſt the king. Br. Recovery, pl. 

32, cites 0} K. 3 1 | 

3. Where a man prays aid of the king by warranty er clauſe of re- Br. Gar- 

compenſation in lieu of voucher, he ſhall not recover in value by pe- Vties, pi, 


2 k . . 2.Cit H. 
tition, if * his cauſe be not entered; quod nota. And fee allo that he 6. wen 


i | he 6. 4.—Br. 

{hall have petitioa to recover in value. Br. Voucher pl. 6. cites Aid del 

9 H. 6. 3. Roy, pl. 2» 
Cites S. C. 


Br. Recovery, pl. 3. cites S. C. 

* 
3 PE | [133] 
4. In quare impedit it was doubted if words of warranty be ſuf- : 
ficient to recover in value againft the king without theſe words (in 


reconipenſation.) Per Babbington quære; for it ſeems that they 


are, And per Martin, advowſon with warranty is good enough, 
Br. Garrauties, pl. 3. citzs 9 H. 6. 56. 7 : 
5. Ld. Coke ſays, that by the branch in the ſatute de bigamis 
4 E. 1. cap. 1. which enacts that where a feoffment with a charter 
thereuhen, being made by the king, hath ſa much in it, that another per- 
fon, by the like feaffinent,and like deed, ſhould be bound to warranty, the 
Juftices ſhall not proceed without the king*s command; if the king gives 
lands with clauſe of an expreſs warranty, yet the patentee, &c. ſhall 
not have or recover in value againſt the king, without ſpecial words 
that the king ſhall yield lands in value upon eviction, &c. And ne- 
vertheleſs in that caſe he ſhall have aid of the king by the general 
purview of this law; for it is for the honour cf the king that he aid 
the patentee with any records or evidence that he hath for mainte- 
nance of the eſtate which he hath granted and warranted to him; 
but if the king exchange lands with another, by this warranty in 
law, the king is bound to warranty, and to yield to value; and ſo it 
was adjudged Hill. 6 E. 1. in C. B. rot, 2. William Brewlſe's caſe, 
Willia, - 2 Inſt. 268, 269. | 1 


Vo. XXII. . (J. b. 3.) Re- 


" 2 ane ; MIR 
Py * — a 2 . r ee PLN" 2 q 
2 r ns 1 I en fe ok 
go" 2-7 r r reer — 3 
— e 5 = * — * n 5 E 
AP » — „ — — - „ "x — * 


— "24 7 
Us of ee 


« F wt "Np. A A 6% A —— ö 
* a. Ee gy * 2 — — — — - 
2 men rs” * TA —— _ 2 * pb — 
W " _ * N * * r* ">; a. DOE ET ESD 3 2 7 4 
Ferre 2 2 
5 41 0 e * N wy 2 
. d e e Ng „ e : 
Fol — — 5 
» * * 7 1 © DV * * 


ö 
—— —2— — —2EU 
reer 


* BRI 
e 

= 
N 


4 "LR - L eee 
* . 
ow - med how + 
_— * * — we * 2 Add 


133 . Uouchcr, 


(L. b. 3.) Recovery in Value. In what Caſes it 
ſhall be. And How, and by what Perſons ; In 
Reſpect of Eſtate. 


F. # $ H E demandant in quod ei deforceat ſſiall recover in value; 
quod nota bene. Br. Recovery, pl. 41. cites 9 E. 3. 22. 
2. Reverſion and rent reſerved upon a leaſe for life is ſufficient 
cauſe to recover in value, Br. Recovery, pl. 26. cites 22 
Af. 52. : . 
3. A. enferffs B. with warranty, and B. recovers in a warrantia 
chartz on a general count of the land, and afterwards a rent is re- 
covered againſt him, and he brings a ſcire facias an the genera! fudgment 
in the warrantia chartæ, ts have the value of the rent; and per 
Thirn. he ſhall not have in value, ſeeing he never demanded wär- 
ranty of rent; but Finchd. and it ſeems the better opinion were 
contra. F. N. B. 135. (E) in the new notes there (b) cites 31 E. 3. 
Garranty de Charters 20. and 30 E. 2. 20. | 
4. In dower the tenant vouched B. by his aun deed, wwhs came 
into court and anfwered, and ſaid that he had nothing io render in 
value but jointly with his 5 in tail, by which the demandant re- 
covered her dower; but the tenant could not have in value, becauſe 


the feine ſhall not li ouſted of her franktenement by any plea to which 


. ſhe is nat party or privy. Br. Recovery, pl. 4. cites 41 E. 3. 24. 

Br. Vouch- F. In præcipe quod reddat the tenant vouched, and proceſs con- 
ke 3 tinued to the jequatur, which was returned tarde, and the Vouchee ard 
Brooke not come; by which it was awarded that the demancant recover 
fays, and againſt the tenant, and the tenant in miſericordia. Br. Recovery, 


it f. N : 
— the te. Pl 34. Cites 42 E. 3. 13, | 
nant has loft his warranty, inaſmuch as the proceſs never was returned againſt the vouchee, nor \g 
never was party hy appearance nor otherwiſe, and therefore judgiac::t over in value cannot be 
given. It is if the procefs continues till the ſequatur, and all i; returned nil. Br. Recos e 
pl. 56. cites Vet. N. B. Brief de Capias ad Valentiam.— 8. h. Br. Recovery, pl. 40. cites 13 I, 


3. Fitzh. Judgment, : 70. 


34 
| 6. It was agreed that werraonty implies in itſelf recovery in value, 
and that he who acknowledges acquittance ought to acquit the party 
in fact, and this without words that he ſhall render in value or acquit. 
Br. Garrantie, pl. 17. cites 46 E. 3. 28. ; 
7. If a man wouches two, and the demandant counterpleads, and it 

ig found that the one was ſeifed, and the other had nothing, the 
tenant ſhall loſe the moiety of the land; per Kirton, But Belk. 
contra, and that the other warrants the whole, and the demandant 
{hall recover nothing by it; fer he had no more delay by the 
vouching of the two, th he ſhould have had if he had vouched 
the one only. Br. Counterple de Voucher, pl. 19. cites 48 E. 
3. 28. 5 
Nut if te- 8. Tenant Ar life * may vouch bim in reverſion and recover in 
rlant , /ife | ; value; 
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another new ſheriff returned the vouchee nibil. 


| tenant over in value upon the default, becauſe there was ſe- 


Uoucher, 
Br. Recovery, pl. 14. 
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value, for he holds of him in reverſion. nor ebe him 
Iman 


cites 14 H. 6. 25. der, he hall 


not recover in value; for he does not hold of him, and therefore it is not reaſon that he ſhall render 
in vale tet him of whom he had nothing before; which ſce there, & neta bene; it ſeems that 
thoſe vouchers ae in lu , did prayer. Iid. — Br. Voucher, pl. 87. cites S. C. 

5 F. per Cand. which fuyn Ch. J. denied, unleſs lie has ded: in the leaſe, or warranty in the 
deed of leaſe. Br. Voucher, pl. 87. cites S. C. — He cannot vouch and recover in value, unlefs 
his lenſe be by d-a. © cuncęli, or rent relerved. Br. Recovety, pl. 18. cites 6 H. 7. 2. per Huſſey 
and Fiucux. EE 

* 

9. If tenant by the curte vouches; he thall not recover in value; pr. Vou- 
for he does not hold of the heir, Br. Recovery, pl. 14. cites 14 H. cher, pl. $7. 
6. 25. 4 cites S. C. 

| , , — Po 
per Frowike, Brooke ſays quære if this is not to be underſtood in quod ei deforceat, it ſeems that it 
iS. Br. Voucher, pl. 162. cites 10 H. 7. 10. 


10. A man may recover in value where the proceſs is ſerved, x; was a- 
and the dauchee makes default. Er. Recbvery, pl. 46. cites 3 H. greed, that 
7.13» . : the tenant 
0 | | ſhall not 
have judgment over in value ageinſt the vouchee, uni ſore of the *yrits are ſerved. Br. Sequatur, 
P!. 3. Cites 14 H. 6. 7. & 20.— and Br. Recovery, pl. 56. ſays it ſeems that where the wou- 
corn e 14 retw ned, fammonce, nor appears, that the tenant thall not recover in value againſt him. 
Cont? et n, ama r turn die, ved, and the grand Cape alſo. 


11. 4s where the grand cape ad valentiam is returned ſerved; and If in præ- 
the vouchee does not come, the demandant ſhall recover againſt the Ce 
tenant; and the tenant over in value, Br. Recovery, pl. 36. cites the grand 
Vet. N. B. Brief de Capias ad Valentiam. 


cape ad vu- 

| lentiam, tho 

rouchce make default, and the ent i 11000, this ſhall be adjudged but not adjourned, and this 

to give day, to the intent that the demandant all have judgment againſt the tenant, and he over 

'n value: quod nota per Cur, Br. Recovery, pl. 40. cites 3 H. 7. 13. s if the guat be 
ceatund ſummoned, Br. Recovery, pl. 40. cites 13 E. 3. Fitzh. Judgment, 170. 

If tie teriant vouches, and the voucher makes default after defand:, by Why h the ten nt loſes by tl. fault 
„be cactee before apprurance; there quod ei deforceat lies well; for there he has no recompence. 
Br. Voucher, pl. 155. cites F. N. B. 156. Hul if the tenant vouches, and the wouches appear 5, 
and atter makes d fu, the tenant fboll nut bays quad i d forteat there; far the demandant ſhall recover 
dainſt the renam, and he over gainſt the vouchee, upon appearance of the vouchee; quod nota. 
Br Voucher, pl. 155. cites “. N. B. 156, Brooke ſays, ard fo it ſeems that the tenant ſhall 
nut have judgment to recover ↄgainſt the vouchee, where he does not appar. Quzre inde; for 
contrary Fitzh. Voucher, 267. tempore E. t. for there it is ſid that le ſhall recover in value 
vpon d-f.uelt of the vouchers if the proceſs be rttw ned ſerved, Ibid, 


Br. Vouch- 
er, pl. 140. 
cites S. C. 


12. In formedon the tenant vtuched, and the ſheriff returned him 
[ummaned, and he made default, by which grand cape iſſued, and 
And Huſſey Ch. 
J. held, that the demandant ſhz!] recover againſt the tenant, and the 

2 
_ proceſſes. Br. Recovery, pl. 17. cites 4 H. 7. 18. at the ( 35 ] 
end, 

13. In replevin the defendant avotved for rent in tail, and the 
plaintiff ſaid that after the gift ſuch a one his anceſtor whoſe heir, &c. 
was ſeiſed of the land out of which, &c. diſcharged of the rent, and in- 
fats N. with warranty in fee, que eſtate he has; and demanded 
judgment, and fo would rebut of the rent in avowry, by feoftment 
with warranty of the land diſcharged, &c. And per Kingſmill J. 
where the land is diſcharged tempore feoffamenti, it the tenant be im- 

L 2 pleaded 


S. P. Br. 
Recovery 
in Value, 
pl. 18. cites 
21 II. 6. 10. 
— RT. 
Bar, pl, 48. 
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ther. Br. the tenant for life, and a 


4 deſcended 19 


' gle deman- 


pleaded thereof, he ſhall recover in value for the charge recovered 
againſt him. Br. Voucher, pl. 88. cites 21 H. 7. 9. 
S. P. Br. 14. If land be charged for the time by unity of poſſeſſion by releaſe, 
8 &c. for the time, though it be not diſcharged in right for ever by ex- 
pl. 15. cites tfinguiſoment of the tail, the warranty is good, and the tenant ſhall 
21 H. 6. 10. recover in value for the charge recovered againſt him; per Kingſ- 


—Br. Bir, mill J. and Frowike Ch. J. Br. Voucher, pl. 88. cites 21 H. 


pl. 48. cites 


S. . 


* 


(L. b. 4) Recovery in Value. J/hat thing ſhall 
be recovered in Value. And of what Sciſin. 


I. JP ARRAN TY and aſſets defcended to the heir, and he 


altered by covin, and after the fegte of his father is im- 


p.eaded, he ſhall vouch the heir, and have an execution again/t the 

heir of his own land of his purchaſe by the covin, but not tae firſt 

land which he aliened; quod nota. Br. Recovery, pl. 53. cites 

31 E. 1. and Fitzh. Voucher, 301. | | 

Br. Aﬀets, 2. Where the father makes warranty, and dies, and the grand- 
father dies ſeiſed of other lands in fee, to whom the fon is heir imme- 
S. P. diate, this aſſets ſhall not make the fon to render in value by the 
Though the deed of the father; for the father was never ſeiſed, and the rever- 
1 ſion deſcended from the 1 to the father, who died before 
4 er the tenant for life died; this aflets ſhall 
Execution, not charge the ſon to render in value ; for the father was never 


— IN ſciſed of the land. Br. Recovery, pl. x3. cites * 24 E. 3. 47. 
and Fitzh. Recovery in Value, 14. So if the father bad the rever fron, and was never ſtiſed in po ion, 
and dies, this ſhall not be extended againſt the ſon. Ibid.——$2 execution ſhall be made % 
rent which the voucoee has by rever fron in tail, and yet the rerv:r/2n i/-If cannot be put in execution, 
and there, when the vuchee die, the executor is diſcharged fur ever, and the bei in tail ſhall uy.id it, 
Ibid. cites 17 E. 3. 11. 12. 8 | 

® Lat. 66. in cate of Saul v. Clark, cites 24 E. 4. 47. S. P. accordingly. 


3. Gntra where the father was ſciſed, and leaſed far life and died, 
and the tenant for life dies, the heir ſhall be bound by the warranty of 
$ his father, and by this aſſets; per Thorp and Wilby J. Br. Reco- 
| very, pl. 13. cites 24 E. 3. 47. 

Se where 4. In formedon it was agreed, that where the tenant pleads war- 
„ rang, and has no proof of aflets, by which the demandant recovers, 
and after & ets deſcend, the tenant ſhall have ſcire facias, and recovcr 
dnt, and he in value. Br. Scire facias, pl. 74. cites 11 H. 4. 21. 

TECOVETS 
other lands by formedon, and after the r-werfron falls, he ſhall have ſcire facias to recover in value. 
And Brooke ſays, ſce the difference of this ſcire facias, and the writ of debt againſt executo!s, 
4 H. 6. 4. And per Hank. Such tcire facias ſhall lie upon voucher, where the heir has no ü. 
at the time, e. bt atlets djcend to him after, as upon bat pleaded above. Br. Scire facias, p!- 
74 cites 11 H. 4. 21 | 
*:130 | | 
Ib) inthe F. If a man be impleaded in aſſiſe, &c. and he brings a writ of war- 
ee rantia charte, and counts that he is impleaded by affiſe, &c. and that 
() ſays, ſee , 3 ö ; 
zccordant »* be has loſt, &c. if the plaintiff recovers his warranty, he ſhall recover 
4 E. 3. | * 


1 value. 
ECUtOrs, 
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his damages, and alſo to have the value ef the land loſt, F. N. B. Garrauty, 


135. (H) — - - 


& Ant. 134. K. Bro. Garranty, 31. 16 E. z. pl. 20. 4 E. 2. pl. 29.— And the note in Marg. 
cites 4 E. 2. Gar. Charters, 29. That it is dut a perſonal action in the nature of a covenant; 
therefore he ſhall recover damages, and cites 2 H. 6. 31. where it is holden, that in this caſe he thall 
recover damages only. But ſays it ſeems by Br. Warr. Char. 31. that if he hath no land to be re- 
covered in value, that he ſhall nut recover damages tantum, nor more than in voucher. 


6. A warranty was only againſt himſelf and his heirs. It was held Dal. 48. pl. 
clearly per Cur. that a warranty of charters does not lie, unleſs 23 my 
_— , rowne, 
there are the words dedi & conceſſi in the deed. Dy. 221. a. pl. 17. and Walme 
Paſch. 5 Eliz. Anon. ES | according- 
| ; | . Iv ; for if 
he be impleaded by a ſtranger, he ſhall never vouch by this warranty, and the nature of ſuch ware 
ranty is only to rebut agaiuſt him and his heirs and not to have recompence in value. 


7. An advowſon may be yielded in value on a voucher; per Cur, 
Hob. 304. Mich. 16 Jac. in caſe of London v. the Chapter of the 
Collegiate Church of Soutawell. 


(M. b) Mat Thing ſhall be in Value. By Regſon 
of others. 


Cr. 1 F water runs through land delivered in value, this paſſes in 
execution with the land. 2 H. 4. 8. b.] 


(N. b) What Thing ſhall be in Value for Collateral Fol. 711. 
| Rejpett. | * 


II. ] F recovery in value be agarn/ one that has aliened his land by 
fraud to ouſt him of it, and takes the profits, yet it ſhall not 
-; put ry hh becauſe the franktenement js in another man. 48 

+ 31 | | „ 

2. In writ of covenant upon a warranty made by the father of the 
tenant, by which the land called D. is bound, and now he ſues to 
have it in value for the land recovered, &c. if the tenant pleads riens 
per diſcent, becauſe his father infeaffed him of the land, and confeſſes 
himſelf to be heir, the plaintiff ſays inaſmuch as he confeſſes himſelf 
to be heir and tenant, he demands judgment if by the faid feoffment 
made by fraud, he ought to be barred ; and upon this adjudged for 
the demandant. In time of E. 1, 65. it ſeems it was but an ex- 
ecution upon a recovery in a warrantia chartz, 

[3- If a man gives land in fee with warranty, and binds certain 
land ſpecially to warranty, yet the perſon of the donor js only bound ( I 37 ] 
by it, and not the land, unleſs that which he had at the time of the 
voucher, 31 E, 1. Voucher 292. Co. Litt. 102. b.] 
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(O. bj What Thing, in reſpect of the Place wher: 


it is, ſhall be recovered in Value. 


DI. IF the venchee has not offets in the c:unty where he is 
jummoncd, he ſhall render other land in value. Contra 
29 C. 3. 4] | | : 
Br, Reco- 2. In præcipe qued reddat, if the tenant viuches A. and prays that 
3 the vouchee be ſummoned in the county of B. only, if the demandant 
Itin. Not. TEcoyers againſt the tenant, and the tenant over in value, tnere his 
tempore land in the ccunty of S. may be put in execution. Br. Recovery, 
E. z. pl. 51. Cites 4 E. 2. and Fit zh. Voucher, 248. | 


(P. b) IWhat E Hate ſhall be recovered in Value. 


Br, Reco- [I. I F a warranty be made to the tenant for liſe, to him and his 
r heirs, yet he ſhall recover in value, upon this warranty, az 
per Thorp. Hate only for life; for the warranty does not enlarge the eſtatc, 
Quod non and the recovery ought to be according to the eſtate. 38 E. F 


Negaur.— 
Br. Garran- I4.] 


ties, pL 26. cites S. C. 


[2. So if a warranty he made to tenant for life, to him and h/; 
heirs jor his life, he ſhall recover in value an eſtate only for his life, 
and not in fee. 38 E. 3. 13.] 

Br. Reco- [3. But if a man be ſe:/ed in fee, and a warranty is made to him 

very » Pl. 9% ang his bers fer his liſe, he ſhall recover in yalue upon this warranty 

Br. Goran. an eftate in fee; for he has warranted his cfate during his lite. 

ties, pl. 26. 38 E. 3. 14.1 | : 1 #0 e 

cites 8. C. - s 

Co. Litt. 387. a. S. P. 


[4. If tenant in tail be vcuched to warranty upon his an war- 
ranty in fee, and a recovery is had againſt him, if he has no other 
land, this land in tail ſhall be recovered in value againſt himſelf. 
5 ws it ſhall not bind the iſſue, as it ſeems.) 40 Aſt. 37. by Fitz- 

ohn. 8 N 7 | 

[ 1 The law will be the ſame, though the reverſion expeclant upon 
the tail be in the Zing. 40 Aſſ. 37. by Fitz- John. 

6. Where tenant for life is impleaded, and he vorches his leſſor, 
ard hfcs, and the tenant recovers in value, he {hall not recover but 
an eſtate for term of Tite, as he loſt ; and the reverſion of the land, 
recovered in value, remains in the leifor. Br. Recovery, pl. 55: 
cites 19 E. 3. 1 

7. If a man leaſes for life, and after grants the reuerſſon 10 2 

ranger, and the tenant attorns, and after the tenant is impleaded, 
1 1 38 ] and vouches the grantee of the reverſion, who enters and loſes, and 
1 2 2 the tenant recovers over in value, the reverſion of the land recoyered 


in value ſhall revert to the grantee of the reverſion likewiſe. Quod 


und nt af the tenant who vouches ; for he ſhail have judgment to 
recover in value immediately, but ceſſet cx:cutio during his life; 


38 E. 3. 14. 


Uoucher, | 130 


nota. Br. Recovery, pl. 55. cites 19 E. 3. | 

8. If a man 5 ar life, and a flranger releaſes to the tenant for life, Br. Vouch- 
and obliges him 15 and bis heirs to warrant the land, and after he Pc 55 
who releaſes purchaſes the reverſion, and the tenant is impleaded, and S. C. 
vouches him who releaſes, and he enters into the warranty of his cited by 
own free will, the tenant ſhall not recover in value but for term of _ rug 
lite, if the deed be not entered, and it be entered, he ſhall recover - at 
fee-femple 3 per Finchd. Quod non negatur. And this ſeems to be Roll v. Oi- 
underſtood, where he and his heirs warrant to the tenant and his heirs, 9% 
Br. Recovery, pl. 8. cites 38 E. 3. 9. 1 

9. If a man recovers againſt him in remainder by writ of warranty 
of charters, and he in remainder dies, and after the tenant for life 
dies, the recoveror ſhall have ex2cution of this land in remainder. 


Br. Prerogative, pl. 25. cites 15 H. 4. 11. 


(Q. b) At what Time he ſhall recover in Value, 


[t. [ F tenant by the curteſy ſurrenders to the heir in reverſion, and 
after the heir vauches, he ſhall not recover in value during 
the life of tenant by the curteſy. 1 H. 6. 2.] 5 

2. If the parol demurs by age of the vouchee in cui in vita, by 4 2 
which the demandant recovers immediately by the ſtatute, and the thus, viz. 
demandant dies, “ the tenant at full age, the tenant Hall have re- the tenant 
frnmins to have recovery in value againſt the vouchee. Br. Reco- * full age 
25 =_ of the vous 

very, pl. 46. cites 3 E. 2. and Fitzh. Voucher, 210. — mall, 

&c. 

3. In writ of dower the tenant vauched an infant in ward of the Where an 
king, and therefore after procedendo the demandant recovered againſt ee 
the tenant, and the tenant over in value, and ceſſet executio till the dauer in 
inſant has ſued livery, Br. Recovery, pl. 42. cites 5 E. 3. 4, and n f tbe 


Fitzh. Voucher, 180. king, the 
feme ſhal! 
recov: r immediately ; per Mowbrav. Pr. Voucher, pl. 34. cites 46 E, 3. 19.— Br. Dower, pl. 


20. cites S. C. S. P. Br. Recovery, pl. 37. cites 50 E. 3. 35. 


4. Voucher t ſave the tail is for the advantage of the iſſue in tail, Br. Th 
ers p. 34» 


cites S. C. 
for his iſſue ſhall have execution, and not he who vouched, Br. 
Counterple de Voucher, pl. 22. cites 38 E. 3. | 

5. The tenant wvouched, and after ſhewed lien made pending the hr. Vouck- 
voucher ; and therefore the dgmandant prayed ſeiſin of the land. el, Pb. 5% 
Morrice faid, this is for the vouchee to take advantage of for extorz- * 
ing the voucher and not for the demandant, &c. But Knivet 
contra, and that for this cauſe he may pray ſeiſin of the land; 
but after the vouchee entered into the warranty, and vouched 
over; therefore quære. Br. Counterple de Voucher, pl. 23. cites 


6, If baron diſcontinues the right of his feme, and retakes ta him g,, , 
L and Relk. ts 


— ih 


Z < g 
. — 2 , - - 2 
= 822 — 8. S % , - — = : WL 5 . ns 2 

I — = wg "mes - 1 8 A rener n — — —— 2 s 5 N Ds 8 — 
SFE ³·Ü wü mr BR aig on Cxh% qt Ho e RE > te hay gr 2 1 e 8 ; —— b1—— ESSE = 

* Nee , a os OS, n der IT: MEAS wad 4-6 n F 2 . . ” 

ws 4 4 "6 | S — 
1 I a 4 * 1 x L — 


— 


— — — — — — 1 
n * — ˖—— ; 


232 


3d ia dower 


— _ 8 
c emen eee 


v 


2 138 | 'Uoucher, 


teme ſhall and Bir feme, and they are impleaded, and the Bayan makes default, 
I. nder and the fome is received, ſhe may vouch and have the firſt warranty; 


during the for the & feme is remitted. Br. Recovery, pl. 5. cites 44 E. 3. 17. 
life of the per Thorp for law. a | ' 


baron ; 


uod non negatur by any. But it ſeems that ſhe ſhall have judgment in value, but ceſſabit executn 
1 tbe fe of the haraa. Ibid, 


7. If the tenant in dower leaſes her eſtate te the heir rendering rent 
fer her life, and the heir is imp leaded, he may vouch as heir, and de- 
raign the firſt warranty as heir in the life of the tenant in dower ; but 
he ſhall not have in value during the life of the tenant in dower. 
Per Mowbray, quod non negatur. Br. Recovery, pl. 6. cites 45 
E. 3. 13. But ſee 1 H. 5. which is contra, as it is faid, and that 

he ſhall have in value immediately. Ibid. | 
Br. Dower, 8. In dower an infant was vouched in ward of the king, who 
pl. 20. ces came and pleaded in abatement of the voucher, becauſe the ing leaſed 
the ward to M. before the voucher, fo he ought to have been vouched 
in ward of the leſſee, and therefore ill; and where the tenant vouches 
an infant as above, the demandant fhall recover, and the tenant 
over in value againſt the infant, but he ſhall not have in value 
= =o full age; quod non negatur. Br. Voucher, pl. 34. cites 

19. | 

5 9. Is "5.98 if the vauchee counterpleads the lien, the demandant 
if the tie- ſhall recover immediately. Br. Voucher, pl. 35. cites 46 E. 


nant vouch. 
es and the 3- . | 
demandant Cunterpleads the ien, the demandant ſpall recover immediately againſt the tenant, and 
the tenant ſhall attend to his recovery in value till the counterples be tried. Br. Recovery, pl. 


37. citcs 30 E. 3 25. 


Br Sequa= 0. In dower the tenant vouched, &c. and judgment was given 


wes 0p azainfi the tenant at the default upon the ſeguatur ſicut alias to recover 
4. 8. in value againſt the vouchee, Br. Recovery, pl. 25. cites 2 H, 


| 4 7 N 
Be Recove- II. A man /eajed land for term of os and the leſr granted the 
TY, P1-24 reverſion to another with warranty, and the tenant attorned, and after 


, S. . ” : 4 
* 9 the tenant ſurrenders to him in reverſton, and after he in reverſion i: 


But Lud. impleaded in the life of tenant fer life, and vouched the grantor to war- 


ding ton ranty, and he entered into the warranty, and could not bar the de- 


eee mandant, by which he recovered againſt the tenant, and the tenant 


for life and over in value againſt his grantor whom he vouched ;- but the execu- 
gronts the re- tion in value ceaſed during the wet 4 the tenant = life who ſurrendered. 


1. tg Br. Voucher, pl. 127. cites 5 5. 9. per June and Norton. 
fee with 12, But if J am impleaded, and being tenant fer life make default 


warranty, 8 efter default, and he in reverhon is received and uouches, by which 


a e judgment in value is given, there he in reverfion who recovers ſhall 
grantor, he not haye execution in value during the life of tenant for life; per 


full not Lud. But contrary by him after ſurrender; for mn the one caſe he 
have execu- | , 2 / 4 4 he th { 
to ie.” who recovered in value was in paſſeſſion, and in the other caſe not, 
tue living and therefore there, by him, he ſhall have execution in value im- 


wy _ mediately in the firſt caſe, contrary in the ſecond cafe. Br. Voucher, 
oC lite; ve ö f . 

DS me. pl. 127. cites 5 H, 5.9, | : 4 
Er Voucher, pl. 30. cites 9 E. 4 18. a J 


13 In 


. * « « 


[1, 


hall no 
the lat 
bring 
134. (5 


2. 
Teſuinn 


21 H. 6. 41. and 22 H. 6. 22. 


Uoucher. 139 


13. In præcipe quod reddat, if the tenaut vouches and the deman- Ss of reco- 
ant recovers, and the tenant over in value, there the tenant ſhall e 
never have execution, if the demandant does not take execution againſt t, he ſhall 


the tenant; for he is at no loſs. Br. Warrantia Carte, pl. 11. cites not have 
execution, 
till the firſts 
who recovered, has execution againſt the tenant, Ibid. 


(Q. b. 2) Recovery in Value. At what Time. [ 140] 
After a former Recovery in Value. 


1. J N ſome ſpecial caſes there ſhall be ttb recoveries in value upon 


one warranty. Co. Litt. 393. a. | 

2. As if a diſſeiſor gives lands to the huſband and wife, and to the 
heirs of the hani, the huſband aliens in fee with warranty and dies, 
the wiſe brings a cui in vita, the tenant vauches and recovers in va- 
lue, if after the dea of the wife the diſſeiſee brings a præcipe againſt 
the alienee, he ſhall vouch and recover in value again. Co. Litt. 

» as : : 

- So if land recovered in value be evicted, he ſhall vouch again. 
Arg. Roll. R. 308. in cafe of Holland v. Lee, cites 30 E. 1. 
Voucher, fol. 297. | 

4. So if a man recovers in value agarn/t one coparcener, he may 
youch both afterwards, becauſe he has not the effect of the warran- 
ty. Arg. Roll. R. 308. Hill. 13 Jac. B. R. in caſe of Holland v. 
Col cites 23 E. 3. Recovery in Value, 12. 

5. So if a man recovers in A. warrantia chartæ pro loco & tempore, A man in- 
yet. he ſhall afterwards vouch, becauſe he has not the effect of the I 
warranty, Arg. Roll. Rep. 307. Hill. 13 Jac. B. R. in caſe of brongm 


Holland v. Lee, cites 26 E. 3. Recovery in Value, 591. writ of 


| warrantia 
chartæ, and recovered pro loco © tempore ; and after a flranger recovered rent charge againſt him out of the 


land cuarranted; and the opinion of the court was, that here the plaintiff in the warrantia chartz 
ſhall have execution agu the w-rrantor, and yet nothing was warranted but the land which then was chin gedz 
but the warranty does not extend to rent ſervice. Br. Warrantia Carte, pl. 33. cites P. 31, E. 3. 
and Itinere Canc. But Brooke ſays, quzre legem. | 


6. But where a man has once 4 recompence in value, he ſhall not 


vouch again. Arg. Roll. Rep. 308. in caſe of Holland v. Lee. 


(R. b) To what Time it ſhall relate. ol. 772. 


| — 
Ii. H E ſhall have execution of the land which the vouchee had But if a 
at the time of the voucher, 9 H. 4. 1. 18 E. 3. 17.] man be 


A vouched, he 
Hall not render in le but of the laudt which be bad at the time of the woucher, and if he have aliened 


the lands b:fore the vacher, he ſhall render nothing in value; and therefore it is policy to 


bring his Wart antia chartz againſt him when he hath the land to render in value. F. N. B. 


134. (K) | 


Pl If a vouchee enters into the warranty, and dies, by which a 
Mfummons is ſued againſt the tenant who revouches the heir of the 
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140 | Uoucher. 
firſt vouc hee, he ſhall recover in value the land which the fiſt vcu- 
chee had the day of the firſt voucher. 18 E. 3. 17. 

3. If two exchange, and then one aliens, and the other vouches 
him being impleaded, he ſhall recover in value the /and giver in 
exchange, and ſo it ſhall relate before the recovery. Perkins. Sect. 

The feme of the alienee ſhall not be endowed.) | 

[A. A man ſhall recover in value land which he purchaſed ſince 
the warranty created, if he has no ether land. Quære 29 E. 3. 4.) 

5. A. makes a leaſe for life by dedi, and grants over the rever- 
fron, yet the leſſee may vouch A. F. N. B. 134. (H) in the new 
notes there (a) cites 48 E. 3. 2. 6 H. 7. 2. 14 H. 6. 25. 48 E. 


3. 2 Perk. 26. | 
6. The defendant ſhall have in value of the lands againſt the vou- 


But if a H 
recovers his chee, which he had at the time of the purchaſe of his warrantia char- 
Warr t@&: and therefore it is good policy to bring his warrantia chart 


[141] 


"—_— againſt him before he be ſued, to bind the lands of the vouchee which 


warranta 

8 and he had at that time. And upon this writ and judgment the land 
A Onn- 

ee ſhall be bound. F. N. B. 134. (K) | 

which the vouchee had at that time, yet if be be afterwards inplerded for that land for which he re- 


covered his warranty, be cug bi to vouch lim againſt whan be recovered his warranty, to defend the 
land, if hte be ſued iu an; action wherein hs may vouch, otherwiſe he ſhall not have advantage by 


recovery of his warranty in the warrantiachartz. F. N. B. 1:4. (K) 


In this cafe 7. In a warrantia chartæ againſt the heir, the defendant pleads 
the juug. riens per deſcent, &c. Upon this the plaintiff ſhall recover pro dcs 
ment nan & tempore. 8 Rep. 134. in Mary Shipley's caſe. 


be entered 
for the plaintiff without trial, if he will; for the warranty is confeſſed pro loco & tempore: for 


the trial ma be long and chargeable. Noy. 149. Thompſon v. fackſo . <<eSuch writ may be 
brought before the party has loſs, but has cauſe of action, viz, that having a warrauty he ſues gui 
met to eftabliſh the ſame by judgment to bind the land of the warrantor, &c. pro loco & tempore, 
which kind of action is proviſional only, and not preſently remedial, by ſcre facias afterwards, 


Hob. 217, Per Hobert.— F. N. B. I 34+ (K) 


(R. b. 2) Warranty. By Warranty in Law. Ex- 
tent thereof, ] 


F 2 exchange in fee, this warranty in law binds their heirs 
who have the land exchanged. 22 E. 3. 3. Curia.] 
2. It was agreed, that the vouchee does not warrant but ſuch 
eflate which the tenant has by general entry into the warranty. Br. 
Counterple de Voucher, pl. 13. cites 44 E. 3. 38. | 

3. A man, ſeiſed of a rent-ſeck iſſuing out of tne manor of Dale, tates 
a wife, and releaſes to the tertenant and warrants tenementa prædicla, 
and dies; the wife brings a writ of derber of the rent ; the tertenant 
ſhall vouch, for that albeit the releaſ2 enured by way of extinguiſh: 
ment, yet the warranty extended to it, and by the 1 of the 
land all rents, &c. iſſuing out of the land, that are ſuſpended or diſ- 
charged at the time of the warranty created, are warranted alſo, Co. 


See (A 
41 


Litt. 356. b. | | 
Ber. 8e 4. A man by died granted and demiſed certain lauds for _ 
b. #5. 4 : | wHIC 
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Uoucher. 
which demiſe imported in itſelf a covenant in law; and he further 
expreſsly covenanted for enjoyment againſt himſelf, and all others claim- 
ing from or under him; which expreſs covenant was narrower than 
his covenant in law, and gave bond for performance of covenants. 
Two points were reſolved. 1ſt. That this bond extended to the 
covenant in law. 2dly. That by the expreſs covenant the covenant 
in law was reſtrained ; by Popham's opinion, and all the court. 3dly. 
It was agreed that the ſame had been reſolved before about 14 Eliz. 
in one HammonpD's CAsE. And Sir Edward Coke, in the cloſe 
of the caſe ſays, much inconvenienee would elſe happen againſt the 
intention of parties. The expreſs covenants in deeds being differ- 
ent from the covenants in law uſually. 4thly. It is there agreed, 


that it is not ſo in real warranties, as in covenants, * but it is at the 


parties choice to take warranty in law, or the expreſs warranty. 
Cited by Vaughan Ch. J. Vaugh. 126, 127. Paſch. 21 Car. 2. 
C. B. in caſe of Hayes v. Bickerſtaff, as clearly reſolved in Nokes's 
Caſe. | 


Jiw ; Ponham Ch. J. iaclined to this ovinion, bat the other juſtices did not deliver 
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Trin. 41 
Eliz. 8. C. 
alias Nukes 
v. James 
Accor dinglys 
— ro. 
E. 674 

pl. 2. B. 
R. &. C. 
ſays the 
court being 
put in mind 
of Ham- 
MOND'S 
caſe in B. 
R. wherein 
it was 
ruled, that 
an expreſs 
covenant 
ſhall take 
away the 
covenant in 
any opinion 


therein. but would have given judgment u-on the pleading : but the plaintiff prayed to diſTon- 


thus his ſuit, which was granted. ———S. C. cited Arg. 5. Mod. 371. 
Hill. 13 & 14 Car. 2. in B. R. inthe Cate of Brown v. Brown. 


(R. b. 3) Recovery in Value. To what FEftate it 
Tall go. © 
1. IF the /efſee for life the remainder over, or tenant in tail the 
remainder ver, be imnpleaded, and pouches his leffor, and re- 
covers in value, the land recovered in value ſhall go to him in the re- 
mainder. Br. Recovery, pl. 55. cites 19 E. 3. and Vet. N. B. 
Brief de formedon. 
2. $7 it he had vouched a ranger. Pr. Recovery, pl. 55. cites 
19 E. 3. and Vet. N. B. Brief de Formedon. 


S. C. cited Lev. 57. 
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S. P. per 
Montague 


and 
othere, that the recompence (ball gy to him in remainder; but yet in the caſe of the — Zoven 
r STOWELL in Chancery, the law was determined otherwite by all the judges, as it is ſaid. 
The reaſon ferms to be inaſmuch as when he vouches a ſtranger, the recompence ſhall not go to 
n in remainder. Contra if he vouches the donor, or his heir, whois privy ; but now at this day 
moſt put it in ure to hind the remainder. Br. Recovery, pl. 28. cites 27 H. $..— hid. pl. 33. 
cites 5 L. 4. 2. That if my tenant for life vouches a fironger who enters into the warranty, and cannot 
har the deraandant, by which the d-mandant recouers, and the tenant over in value, this land recovered 
in velue /{-2{/ goto me in reverſion after ths death of tenunt for life; and the reverſion of the land recovered 
in value hall be in me in the life of the tenant for life; as if releaſe had been made to the tenant for life, 
this tha!l enure to him in reverſion ; which Brooke ſays was taken contra 25 H. 8. Br. 

Voucher, pl. 111. cites S. C. but ſays it is held contrary at this day oi the recovery in value. 
ulfers q re- Hut if tenan: 


3. Where tenant in tail is ſeiſed by the tail, and ow 
euory with judgment in value, this fha!l bind the tail; for the re- „ 

i X . , 
compence ſhall 20 Gs the land £0es. Br. Recovery, pl. 19. cites 12 E. retates an- 

4. 1 5. | | g other eue, 

7 and ſuffers 
a recovery upon voucher, and recovers over in value, and dies, this recovery ſhall not! ind the iſſue 
in tail; for the r=compence ſhall be only in lieu of his eſtate which the tenant had at the time of 
the recoyery, which was other eſtate, and not the firſt tail; and therefore the recompence thall not 

o in lieu of the firſt tail, of which the tenant was not ſeiſed at the time of the recovery ; aud fo 


10 ber. Br. Recovery, pl. 19. Cites 12 E. 4. 15. 
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4. It was held, that where tenant for liſe is, and remainder over in 
tail, or for life, and tenant for life is impleaded, and vouches him 
in remarnder, whoYuuches over one who has title of formedon, and ſo 
the recovery paſſes by the voucher, there the iſſue of him, who has 
title of formedon, may bring his formedon, and recover againſt the 
tenant for life; for tne recompence ſuppoſed ſhail nat go to the tenant 
for life, and therefore he may recover; for his anceſtor warranted 
only the remainder, and not the eſtate for life, and therefore the te- 
nant for life may bind him by the recovery; for he did not warrant 
to him, and therefore in ſuch caſe, the ſureſt way is to make the 2 
nant for life pray aid of him n remainder, and they to join, and vouch 


1 him who has title of formedon, and ſo to paſs the recovery; for the 
recompence ſhall go to both. Br. Recovery, pl. 30. cites 30 
8 : | 

$o if the 5. A woman, that hath a rent-charge in fe, inter marries with 

grantees the tenant of the land; an ranger releaſes to the tenant of the land 

. 3 7 with warranty; * he ſhall not take advantage of this warranty, either 


the rnant of by voucher or warrantia chartæ; for the wife, if her huſband die, or 


ide land. the heir of the wife, living the huſband, cannot have an action for 
—_ the rent upon a title before the warranty made; for if the heir of the 


rake: = wife bring an affife of mortdanceſtor, this action is grounded after 
— of the warranty, whereunto the warranty ſhall not extend. Co. Litt. 
288. b. | 
raz:y, this warranty cannot extend to the rent, albeit the feoffment was made of the land dif. 
charged of the rent; for if the condition be broken, and the {grantor be intitled to an action, this 
maſt of neceſſity be grounded after the warranty made. Co. Litt. 389. a. | 

But in the caſe above, when the woman, grantee of the rent, married with the terart, who makes a 
ferffmenrt in foe with warranty, and dies, in a cu. in vita brought by the wife, (as by law the may) the 
feoffee ſhall vouch as of lands diſcharged at the time of the warranty made, for that her ticle is pa- 
ramount. Co. Lit:. 389. a. So if tenant in tail of a rent-charge purchaſes the land, and makes a fe- 
ment with evarranty, if the iiſue bring # formedon of the rent, the tenant ſhall vouch cauſa qua ſupra. 


Co. Litt. 389 a. ; 
But ſome do hold, that a man ſhall not vouch, &c. as of land diſcharged of a rent-ſervice. Co. 


Litt. 389. a. | 
11943 
6. If the warranty deſcends on one, and the land on another, as 
ſpecial heir, viz. by cuſtom of burrow-engliſh or gavelkind, or heir 
on the part of the mother, the heir at law may either be vouched 
alone, or the other may be vouched with him as heir to the land. 
And it ſeems that if there be a warranty paramount, ey ſhall join 
in deraigning it, and the recompence ſhall go to the ſpecial heir 
alone; for he only had the loſs. Hawk. Co. Litt. 474, 475. 
7. So if a recovery be had againſt tenant in tail and his wife, and 
wouch, and have judgment to recover in value, and he dies, his 
iſſue only ſhall fue execution, though the wife was privy to the judg- 
ment. Hawk, Co. Litt. 475. . 
P. Co. 8. The recompence in value ſhall go to him that has ft the te- 


Pitt. 378. d. nancy, and of fuch eflate as he bot ; fo that if he loſt an eſtate tail, 


— 4 he ſhall have eſtateè in tail only in recompence, and not a fee- ſim- 
ſid, a te- ple. Agreed by all the juſtices, Pl. C. 514. b. 515. a. Hill. 20 
— by liz. Eare v. Snow. _ | 


wur anty of the part of the mother, ſhall go to the heir ofthe part of the mother, &c, 


9, A. 


the intail, (that is, the iſſues of the intail) were barred before 4 the 
fh. 


Uoucher, 


9. A. levied a fine to B. and C. and to the heirs of B. and they 
granted and rendered to A. and M. his wife, (not party to the writ of 
covenant, nor to the conuſance ) and to the heirs of the body of A. the re- 
mainder to B. A. alone, without M. ſuffered a common recovery, M. 
died. A. died without iſſue. It was agreed, per tot. Cur. That 
the land to be recovered in value, by reaſon of this recovery, can- 
not go to the eſtate which is given; for the eſtate given was to A. 
and M. and the heirs of the body of A. and then the tenant, againſt 
whom the recovery was had, was impleaded as ſole tenant ; in which 
caſe the vouchee, when he comes in, is to warrant a ſole eſtate, 
but not another; but now the land to be recovered in value ſhall go 
to A. alone, and M. ſhall have nothing; ſo as the true eſtate is not 
warranted, and ſo not anſwered. 4 Le. 93. pl. 192. Mich. 29 Eliz. 
C. B. Owen v. Morgan. | | 
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Mo. 216 pl. 
3509. Ow. 


according. 
Iv; for if 
execution 
had been 
had, the 
feme thould 
have no- 
thing in the 
land reco- 
vered in 
value, but 
the barouu 
only, which 


cannot be in reſpect of the eſtate which the baron and feme had; for A. alone had not the frank- 
ten2ment, hut A. and I had eftate, which, during their lives, cannot be divided by any means. 
3 Rep. 5. a. b. S. C. cited in the Marquis of WISSaESTHENs CASE, by the reporter; and that 
the recomperc? recaverec by the baron only, in this cafe, cannot enure ,to B. in the remainder, 
which depends upon a joint and undirided eſtate made to A. and M. and the juiutenancy betweea 


the baron aud fame cannat be ſevered by the judgment againſt the baron. 


10. If a man, for him and his heirs, warrants land to one and his 
heirs, this is a general warranty, inaſmuch as it is not reſtrained 
againſt any perſon in certain. Reſolved, 1 Rep. 1. Paſch. 40 Eliz. 
in Chancery, by Popham and Anderſon Ch. J. and Gawdy J. aſ- 
ſiſtants to the Ld. Keeper, in the caſe of Ld. Buckhurſt v. Fen- 
ner, &c. | 

1i. Land was ſpeczally intailed to A. and bis wife, the remainder to 
B. in tail, the remainder 29 C. in fee; and A. the huſband /zvies a 
fine alone to D. in fee, and dies leaving iſſue, The wife enters; ſhe 
is in of her eſtate in tail, and her entry alſo remits B. and C. to their 
ſcveral remainders, and hath put D. out of his whole ęſtate. And 


[144] 


therefore I am clear of opinion, that the wife, in that caſe, may 1 | 


fer a common recovery againſt herſelf as tenant in tail, and wouc 
c:mmon vouchee, and that ſhall bar the old remainders of B. and C for 


ſhe cannot be ſaid to be eins d' autre eſtate at all, much leis to them. 


And yet it is a rare cafe, that a common recovery againſt the te- 
nant in tail ſhall bar the remainder, and not bar the intail ; for here 


fine ; but yet it may be truly ſaid that the intail is berred by the re- 
c:very; becauſe the wife was ſeiſed of the whole intail, which was 
fo barred, and the remainders are then depending immediately upon 


it. the wife, * common recovery paſſed againſt her, dies, 


leaving iſſue by her huſband, now D. is to hav? the land, (as hath 
been faid) neither can the recovery, had againit her, hurt him ; for 
as to him ſhe kwas eins d'dutre eſtate, and therefore the value cannot 
come to him; and if ſhe had come in as à vouchee, yet it could not 
have hurt D. For his e/tate and hers never ſtood together, nor had 
dependance the one upon the other; and he had his eſtate divided 
from hers and by contrary means, though both out of the root of 
the intail ; pec Hobart Ch. J. Hob. 259. in caſe of Duncombe v. 
Wungheld. | 

12. Recovery 
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Uoucher. 


12. Recovery in value ſhail not go to 4 pofibility. See tit. Re- 
covery Common, (A) pl. 5. | | ? 


(S. b) Recovery in Values, In what manner he 
ſhall have the Thang recovered in Value. 


Br. Reco- [I. I F leſſee for life, rendering rent, recovers in value for this land 


very, pl. 26. againſt leſſor, he hall not render any rent cut of this land / 


cites S. C. | 
and that it 7ecovered in value; becauſe the rent, which he ought to pay, 


i ſaid elſe- ſhall be recouped upon the recovery in value. 22 Aff. 52. by 
where, that Thorpe. ] 


the law is | 


the ſame, where the firſt /aſe was upon cond tian, there the land recovered in value ſhall be with- 


aut condition. 


(S. b. 2) Remedy for Recovery of the Value. 


r. Reco- I. W HERE tenant in tail is ſeiſed by the tail, and ſuffers a 
VerF» 2 | recovery, with judgment 2 ey this /hall pe tail; 
Rp. for the recempence ſhall go as the land tailed goes, and he may of this 
Br. Gene- have formedon upon an et fic dedit. Br. Recovery, pl. 19. cites 
ral Brief, 12 E. 4. 15. 

2 8 

1 2. A man ſhall have a writ of warrantia chartæ, although he may 


[ 145 ] vouch in the actian brought againſt him, and if he recovers in the 
by Hobart Warrantia chartæ, and afterwards loſes in the attion brought againſt 


Ch. J. 3 him, in which he vouched him againſi whom” he recovered his warran- 
raten ty, then he ſhall have a writ which is called habere fac* ad walenc 


of ROLL V. 3 
Oss enn, Kc. preſently, within the year after the recovery, and ſhall not 


who ſaid ſue forth ſcire facias. F. N. B. 135. (D) 


the reaſon 
of this is clear; for he ſhall hin land from the trſts of the cuarrantia chartæ, (though he cannot have 


execution until he take loſs) and the wourbey be ſhalt bave it but from the lime of the voucher, which 
may be delayed, and therefore he was of opinion, that he may bring it even af.er voucher, be- 


cauſe that action may be diſcontinued, and fail many ways; and ſo the warranty of charters de 


neceſlary, and this reafun is expreſsly given both in 9 E. 2. and by Fitzh. Nat. Br. 

F. N. B. 135.(D) in the new notes there, (a) ſays that ſo is 16 E. 3. Garranty de, Charter, 
20. Contra where he recover; ore the wwrit brought agi hint, yet there be ſhall have a fcire facias; 
ard cites 19 E. 3. Warranty of Charters, 10. And it ſeems, if the defendant does not at- 
knowledge {or confeſs) that he has loſt, he ſhall have only a ſcire facias. Ibid. cites 16 E. 3- 
ibid. 20 & 29 E. z. 4. per Tiff. 18 E. 3. 4. 2. 9 E. 2, pl. 2. 45 Ed. 3. 10. Bro. Warranty, 20+ 
36 E. 3. pl. 1. 9 E. 2. pl. 20. 31 E. 3. pl. 22. 


| (r. b) Recovery in Value. Hot. To what Value. 


(x. A Man ſhall recover in value, according to the value of the 
| land at the warranty made. 19 H. 6. 46. 61. 30 E. 3. 


* e [2. 45 


Aoucher. 145 


[2. 4s if the land be of greater value than it was at the warran- Jo if im- 
ty made, by finding of a mine of * [lead] or tinn, he ſhall not render 55d 5 


g building, or 
in value according to that, but as it was at the warranty made. oth 
I9 H. 6. 46. 61.] i f ; Br. Vouch- 

er, pl. 69: 


cites S. C. S. P. and it was inquired what the value was at the time of the warranty. Br. 
Recovery, pl. £9. cites 3 E. 3. It. D. 
* Orig. is (eſtan.) but in Br. it is (Plumbe.) 


[3. But in this caſe, / he enters into the warranty generally, and If the te- 
not ſhewing the ſpec al matter, he ſhall recover in value, according — * 
to the value at the entry into the warranty. 19 H. 6. 46. 61. 30 E. and vouch- 


3. 6. 14. b.] es me, and 


| ; at the grand 
cape ad valentiam I come, and cannot bar the demandant, I ſhall tale iſſue with the tenant of wwhet 
 walue te land was at the time of the warranty, and fhail not reuder more iu value. Br. Voucher, pl. 
69. cites 19 H. 6. 45. 46. | 


[4. If a man grants a ward which creates a warranty in law, if 
after the grant other land deſcends to the ward, by which he is of much 
greater value, yet he ſhall not render in value according to that, 
but only according to the value at the warranty created, though all „n 
- - " BP 1s 
the ward and marriage paſſes at the warranty created: for it is bet- mould be 
tered by the deſcent after. 30 E. 3. * 4. b.] | | 14. b. 
[5. If a man recovers in value upon a warranty in law upon an 
exchange, he ſhall have in value according to the value which he Fol. 773. 
loſt. Co. 4. Buſtard 122.] | | Ie 
parcel 


enly of the land exchanged be recovered, he ſhall recover only for that portion. Br. Voucher, 
pl. 116, cites 13 E. 4. 3. per Littleton. 8. C. & P. Br. Recovery, pl. 36. That it is 
the ſame in partition; and yet if a man enters into parcel of the land exchanged or divided, this 
defeats all the exchange or partition, ſo that the party inay enter into the whole ; for exchange is 
entre, | 


(6. If coparceners make partition, and then after aid any of the [ 146 ] 
part of one parcener is recovered by a ſtranger, the parcener who loſes Oro. E. 
it ſhall not have in value according to the value which he loſt, but 902. pl. 6. 
ſhe ſhall have in value according to her equal part, all the reſidue, Mich. 48 
wheres they made partition, being put and valued together, and fo each 2 . 


ſhall have after an equal part. Co. 4. * Buſtard 122. 46 E. 3. tard v. 
A. b. 1 2+ Þ | Coulter 

3 % 3 +3 b. | 3 | S. C. and 
Ibid. 917. pl. 9. Hill. 45 Eliz. B. R. S. C. adjudged for the plaintiff; but in neither of thoſe 
places does this point, or the point at pl. 5. appear. Mo. 665. pl. yog. S. C. adjudged, 
but 5, P. does not appear. -Yeclv. 8. 8. Co bat 8. P, does not APP ax. 


7. [So] if two coparceners make partition, and after the one 
aliens parcel of her purparty, and after the other is impleaded, who 
has aid of her ſiſter, and they loſe, ſhe who loſes ſhall not have in 
value only the moiety of that which the other has, but according to 
the value / the moiety of that which ſhe herſelf 1;/?; for her alienation 
of part is her own act. 1 E. 3. 4. b. But quære.] | 
8. If the vouchee enters into the warranty, and tates by proteſ- 
tation the value , the land, the proteſtation fall ſerve him for the 
value, though the plea be found againſt him. Co. Litt. 126. a. (z) 
9. If there are new buildings erected ſince the warranty made, and 
the warranty is demanded of them, and after the deed is ſhewed, the 
x defendant 
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 Uoucher. 


defendant ſhall not have any benefit by demurring upon it; but if. 


he will be aided, he muſt ſbeto the ſpecral matter, and enter into the 
warranty for ſo much as was at the time of making of the deed, and 
not for the reſidue. Godb. 152, Paſch. 5 Jac. C. B. Ballet v. 


Ballet. 


(T. b. 2) Remedy where more is recovered than 
ought to be. 


1. IF more land be put in execution upon recovery in value than 

ought to be, there upon the ſurmiſe he ſhall have ſcire facias. 
Br. Scire facias, pl. 228. cites 22 E. 3. 1. and Fitzh. Recovery 
in value 22. And ſuch a ſcire facias, tit. Brief in Fitzh. the 
ſame year, M. 37, 8. : | | 


(U. b) Recovery in Value. To what Value. 7: 
reſpect of the Pleading. 


Fr. I F the thing warranted becomes of greater value aſter the war- 
ranty created, and before the entry into the warranty, if the 


- vouchee enters generally into the warranty without ſhewing the ſpe- 


. cial matter, he ſhall render in value according to the value at the en- 
try into the warranty. 30 E. 3. 14. b. 19 H. 6. 46. 61.] 

{2. But in ſuch caſe, if the voucher demands the lien, and demurs 
upon the cauſe ſhewn, and it is adjudged againſt him, he ſhall render 
in value only according to the value at the warranty created, becauſe 
he could not plead the ſpecial matter of the value in this cafe, as 


[ 147 J he might in the caſe before, where he entered into the warranty, and 


loſt by the pleading. 30 E. 3. 14. b.] 
C3. If the thing warranted becomes of greater value after the entry 
into the warranty, the vouchee ſhall render in value, only according 
to the value, at the warranty made, becauſe he could not have pleaded 
this ſpecial matter. 30 E. 3. 14. b.] | 
4- In præcipe quod reddat the tenant vouched, and the demandant 


* recovered againſt the tenant, and he over in value land extended !! 


' 41. 9s. ſaving to the vauchee that he at anather time might challenge 
the extent, and after the vouchee challenged the extent, and proces 
iſſued to the ſheriff of E. who returned extent ta the value of 60. 
and becauſe the tenant firſt challenged this extent, and after cea/z, 
and did not fully challenge, therefore it was awarded that the tenant 
have in value according to the extent, and that the ſame vouchte 
rehave the reſidue of the land firlt extended; quod nota. And ſo 
. Tee extent upon extent. Br, Extent, pl. 3. cites 7 H. 4. 19. 


(U. b. 2) Warran) 
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(U. b. 2) Warranty collateral. [Par] 


Ii. 1 F a man be diſſeiſed, and an anceſtor collateral of the diſſeiſee $9 it remant 


releaſes with warranty to the diſſeiſor, and dies, this ſhall bar fr lite, the 
the diſſeiſee 26 Al. 8. 35 H. 6. 63. . remainder 


over is diſ- 


{:i/-4, and the anceſtor collateral of him in remainder releaſes to the diſſe: ſor with warranty, and dies with 


"i* N - » : 
ca! ue, and the tenant for life re-entr: , or recover: 


ties, pl. <1. cites 44 All. 38. 


with wartauty to the dilfeiſor, aud dies, this ſhall be a har. 
3-21» 


/ 


(U. b. 3) Warranty collateral. Bar. 


II. I F tenant by the curteſy be, the reverſion to an infant, and the 

tenaut by the 0 0 aliens in fee with warranty, and dies, by 
which the warranty wit aſſets deſcends upon the infant in reverſion, 
yet chis ſhall not bind the infant, but he may enter and defeat the 
warranty, and upon re- entry may have an affiſe ; for his laches of 


eitry during the life of tenant by the curteſy, all not hurt him. 28 
Al. 28. adjudged.] 


2. If an infant be diſſciſed, and a collateral anceſtor releaſes with 
warranty to the diſſeiſor, and dies, and the. infant brings aſſiſe againſt 
the diſſeiſor, this & collateral warranty fhall bar him, becaute though “ Fol 774. 
he might have entered, and fo have defeated the warranty, yet in- 
much as he has brought his action, he has given power to the diſ- 
ſciſor to plead it againit him. 35 H. 6. 62.1 | 

3. Stat. of Glouceſter, 6 E. 4. cap. 3. Va man + alien a tene- Before the 
ment 3 

| | this ſtatus, 

when the heir demanded inheritance on the part of his mother, the warranty of the tenant by 
the curtety, whoſe heir he was, barred him of that inheritance without any allets. This ſtatute 
does provide that it ſhall not bar without aſſets. 2 Init. 292. 9 

But az the common luz, if the heir had been within age, and his entry congeable, though he had 
not entered in the life of the anceſtor, the warranty bound him not but that he might enter and 
avoid the warranty; but if he were driven to kis action, the warranty had bound him; and to it 
Was in caſe of feme covert. 2 Inſt. 292. 


t * It is a rule and law of parliament, that regularly nova conſtitutio ſuturis ſormam imponere 
de bet, non preteritis, 2 Inſt. 292. 5 | 

F This word /elien ) doth property ſignify a tranſmutation of poſſeſſion, but yet a »lraſe er con 
'rmalion of the tenant Ly the carteſy with warnantyg where m tranſmutation of poſſi is, is within the ſame 
miſchief; and therefore is within the remedy of this ſtatute; for other wife the ſtatute ſhould ſerve 
to little purpoſe. 2 Inſt. 293. Co. Lit. 365. b. S. P. 148 


That he * holds by the law of England, his + fon all not be barred « If ihe 
by the deed of his father, (/rom whom no heritage to him deſcended) pr 
of the part of bis father and the warranty on the part of bis mother i pleader, this cafe js not holpen by 
this ſtatute, as in the firſt part of the inſtitutes it appears; for this act by this brauch provides 
only for the caſe of the tenant by the curteſy, and therefore tenant for life or tenant in daver is nof 
b the caſe or claſſis of hit a7; but as concerning the caſe of the tenant by ihe curteſy, which 
V the caſe of this act, this ſtatute is taken by equity. 2 Inſt, 293. 


Vol. XXII. M 


This 


See (U. b. 
Fen 


and! | by aijiſe, yet he in remainder ſhall be barred, be- 
cauſe his rizht is extint by the d. ſcent of the wary anty before the ent y of the tenant for life. Br. Garran- 
Je if my tenant for life be difijed, and my anceſtor releaſes 
Pr. Garrantics, pl. 1 3. cites 45 Es 
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+ This not onty ern to the fon but ts the daughter, and to any other heir immidiatly, as here the 
examole is put, or mediately, as coſin and heir, be they never ſo remote. 2 Inft. 293. 


| That is to ſay, from whom no lands or tenements in fle- ſimple, of the yearly valu- of the inheritance of 


the part of the mot ber doth deſcend to the heir; for the warranty is no bar without ſuch aſſets. 2 
| — 7 


Inſt. 293. | | 
And by the equity of this fatute the warranty of the tenant in tail is no bar unleſs there be aſſets in fee. 


fimple deſcended. 2 Inft. 293. 

Albeit the word berttage be general, yet bath it in conru ion a ſpecial Senification for the aſſets 
muſt reſpect the eſſential quality of the inheritance, whereof the heir is to be barred, and that is, 
that it be a focal, pape, and certain inheritance, as Linds, rents, commons, and the like: and therefore 
® an eamity; that is a perſonal inheritance, and lies in action, mr any right of aftion of inheritance is na 
heritage within this ſtatute, until it be reduced into poſſiſſiin, et fic de ſimilibus. 2 Inſt. 293. 

Co. Litt: 274. b. 


he in- To demand and recover by * writ of mortdancgſtor, of the ſeiſin of 


rendment hit mother, although the deed of his father doth mention, that he and 


__—_ of Dis heirs be bound to warranty. | 

this act is, that the warranty of bim that beld by the curteſy ſhould ret be a bar to the heirs of his wife, ur- 
bf: be left aſſit:; and the makers of the ſtatute could not put all the cafes that might happen, but 
did put the ſtrongeſt caſes, and by conſtruction the leſſer ſhall be included, and therefore in all 
actions, as the writ of right, the formedon in the deſcender ; the writ of entry in the per, the writ of entry 
ad conmuam lgem, and the like are within thi; flatuts, 2 Inſt. 293. P. For the actions 


here put are put only for examples. Co. Litt. 365. b. | 
It ſhall be no bar in mortdanceſtor, ayel, or coſinage without aſſets in facte & re, whereas be- 


fore, aſſets were only intended in law. And Dyer ſays this ſtatute is to be ſtrictly taken ; for he 
takes the law at this day to be, that if the heir does not enter upon the alienee in the life of his 
father, he ſhall be bound and barred of his entry by the warranty. D. 148. a. pL 77. Paſch. 


3&4P. & M. ia caſe of Villars v. Beaumont. a : 

If tenant by the cu be of a ſeigrinry, and the tenancy ſcheats unte him, and after he aliens with 
warranty, this ſhall not bind the iſſue, unlefs aſſets deſcend :; "for it is in equal miſchief. Bur 
notwithanding this ſtatute, if feme tenan in detuer bad aliened in f « with warranty, and died, the war- 
ranty had bound the heir until the ſtatute 11 H. 7. by which ſtatute the heir may enter notwith- 
anding ſuch warranty. Co. Litt. 365. b. : 


If SISSY. And if any heritage deſcend to him of his father”s fide, then he ſhall 
5 Kalbe be barred for the value of the heritage that is to him deſcended. 
deſcend to the heir, this i: # aſſcu, but if a tenancy eſcheats to the heir, although it were never in the 
father, this ſhail be accounted aſſets, becauſe the ſeigniory that came from the father was the 


Deans to bring it to the heir, et fic de ſimilibus. 2 Inſt. 293. 
By this ac And tf, in time after, any heritage deſcends ts him by the ſame fa- 


the warran- ther, then fhall the tenant recover againſt him of the "rp of his mother 
ty ofate- by à judicial writ, that ball iſſue out of the rolls of the juſtices befor? 


cant by the . , 
3 tohom the plea was pleaded, to reſummon his warranty, as before hath 
deing been done in caſes where the warrantor comes into the court, ſaying, 


pleaded : . - 
etage that nothing deſcended from him by whoſe deed he is vouched. 
deſcended, is a bar to the heir of the mother; but if afſits be not then deſcended, but after it di- 


fend from the ſame father, then the tenant ſhall haue recovery of the iubes itance of the mother by a writ of 
judgment, as this act appoints: and by the equity of this act it is taken, that in a formedon in the 
deſcender, if the warranty of tenant in tail be pleaded, where no aiſets is then deſcended, but after 
aſſet: dieb d fernd ro the iſſue, there the tenam ſhall have a ſcire facias to have the atlets, and not the 
lung in tail; for if he ſhould have the land in tail, it was confidered, that if the iſſue aliened the 
afets, his * iſſue might recover the land tailed in a formedon ; wherein is to be obſerved the 


t t wiſdom of the ſages of the law in ancient times, ever ſo to reſolve and give judgment, ut fit 


Rais litium. But in none of the hooks that treat of this matter is expreſſed how the tenant ſhall 


demean himſelf in pleading to take advantage upon this ſtatute of the aſſets, which after deſcend - 


ed. 2 Inſt. 294,294. ——-Co. Litt. 366. a. S. P. 
And therefore, if in a nw td agen, &c. the tenant pleads the warranty of the tenant by the curteſy 


23th aſſet: (as in ſome of the hooks it is (aid, or in 2 for medon the tenant pleads à lineal warran'y with 


aff ts, and the demandant takes ifſue upon the affets, and it is found that mihing .teſcended, and there- 


upon the demandant rvcoveri, and after ths recovery aſſets d cena, the tenant ſhall never have a fcire 


*\ 1 49] facias 


r 


try of whom is lawful, and be enters, ; 
warranty; contra where the entry is tolled, there the warranty is a 


Br. Garranties, pl. 94. cites 32 E. 3. 


Uoucher. 149 


Facias to take hene fit of ti ĩs act; for be that will tale benefit of this af? muſt not begin with an un. 
truth, but muſt lad the warranty and cor fi the title of the demandant, and pray the advantage of this ac 
ehen aſſets ſhall deſcend, and upon this record when aſſets deſcend he thall have a ſcire facias ; for 
our act ſays, (by a juvicial writ which ſhall iſſue out of the rolls of the juſtices ;) and this expoſi- 
tion agreeth with the words of this act, viz. (to reſummon his garranty, as before had been done 

in cafes where the warrantee comes into court, and ſays that nothing deſcended from him, by 
whoſe deed he is vonched :) for there Without queſtion, after aſſets ſhall deſcend, a ſcire facias 
ſhall be awarded upon the record. 2 Inſt. 294,—-<——-S.P. And if aft d:ſcend but for part, lie 
Mall have a ſcire facias for ſo much. Co. Litt. 366. a. 


And in like manner the i ue of the ſon ſhall recover by writ of co- 
ina ge, aiel, and beſaiel. 
Likewiſe in lite manner the heir of the wife ſhall not be barred By the firſt 


his action after the death of his father and mother, by the deed of his _—_— the 
ro- 
te ather. | | vides re- 
medy againſt the warranty made by tenant by the curteſy after the death of his wife; this 
branch provides remedy againſt the alienation of the huſband with warranty during the life of his 
wife. Upon theſe words, ſome have conceived that this warranty ſhall not bind; albeit aſ- 
ſets doth deſcend from the father, becauſe aſſets is not mentioned in this branch, as it is in the 
former, But theſe words (likewiſe and in like manner) do ſo couple this branch by reference 
to on former, as if in this caſe aftets doth deſcend, by the warranty and ajſets, the heir is barred, 2 
Inſt. 294. 

If the bufband makes a frofment in fee of the wife's land with warranty, and hath iſſue by her, and they 
both die, in a wr tof entry ſur diſſeiſin brought againſt the feoffee, he vouches the heir of the hut= 
band, who is alfo the her of rhe wife, he may upon this ſtatute diſſolve the tenant of the warranty 
for that the 4 nd left no aſſets, and that he hath an action as heir to his mother to recover the lan, 


and if he ſhould enter into me warranty, he ſhould forecloſe himſelf of his action, and therefore By 
the rule of the court he entered not into the warranty. 2 Inſt. 294. 


If he demand by action the * inheritance of his mother by a + writ * Some ex- 


of entry, which his father did alien in the time of his mother, t wheresf pound (the 
no fine is levied in the king's court. Ke as 
ther) to be the lands which the mother has by deſcent, and that conſtruction is true; but the ſta. 
tute, by the authority of Littleton, extends alſo where the mother has it by purchaſe in fee-ſimple ; 
for ſo ſays Littleton himſelf, that this word (inheritance) is not only intend<d where a man has 
lands by deſcent, but where a man has 2 fee-ſhmple by purchaſe, becauſe his h-irs may inherit him. 
And albeit it be true that the ſtatute extends to an eſtate in frank- marriage, aequired by purchaſe, 
yet does it extend alſo to all eſtates in tail, as well by deſcent as by purckaic; for that frank- mar- 
riage is put but for an example. Co. Litt. 353. b. 

+ That is a ſor cui in vita, hut if the lands were entailed to tle wife, and after the ſtatute of donis of 
ky 5 the heir brought a formedon, the collateral warranty of the huſband ſhall bar in that action. 
2 Init. 294+ 

This is to be underftood whereof no fire is lawfully levied, that is 5y the hu and wife, for 
then her heir claiming a fee ſimple is barred ; but a tine levied by the huſband alone wis a wrong, 
and at that time a diſcontinuance, and therefore ſuch a fine was not within the yitentioa of this 
att. 2 Iuſt. 294 Co. Litt. 38 r. b. S. P. a 


4. If collateral warranty deſcends upon an infant, he may enter in 
the life of the anceſtor, or after; well enough; per Shard, Stouf, and 
Birton. Br, Garranties, pl. 48. cites 23 Aſl, 28. 

5. If warranty collateral deſcends upon the heir within age, the en- 

te ſhall not be barred by the 


bar; and fo it ſeems of coverture and warranty collateral deſcended. 


6. If tenant in tail be, the remainder to E. in tail, the remainder [ 1 50] 


to C. in tail, and the tenant in tail dies without" iſſue, and E. 
in the firſt remainder makes Feoffment with warranty, and has if- 
ſue and dies, and after the ie dies without iſſue, and C. in the 
frond remainder be heir to him, he ſhall be barred by this warranty 


M 2 though 


— — AE Br any- 7 


n U n 


WF and 


Uoucher, 


though the iſſue had nothing by deſcent; fo that he was not barrable ; 
per Finch ; but Kirton Serjeant contra. Br, Garranties, pl. 8. 
Cites 41 E. 3. 7. 
7. It was in a manner agreed, that if a man releaſes with warran- 
7 to my tenant for life, the reverſion 19 me and dies, and I am heir to 
im, yet I ſhall not be barred; for the reverſion continues in me. 
Br. Garranties, pl. 13. cites 45 E. 3. 21. 
8. It was agreed that collateral warranty deſcended fall bind 
the right and extinguiſh the tail and the right, fo that a man can- 


not be remitted after collateral warranty deſcended ; for lineal 


warranty and aſſets deſcended is only a bar te the tail, but colla- 
teral warranty is an extinguiſbment of the tail; ſo that though the 
tenant in tail or his iſſues enter after this, and die ſeiſed, and his heir 
is in by deſcent, yet he ſhall not be remitted for the reaſon above- 
faid ; oe per Newton, if the aſſets be aliened or recovercd, the heir 
in tail ſhall reſort to his formedon, notwithſtanding the lineal war- 
ranty. Contra upon warranty collateral, Br. Garrauties, pl. 31. 
cites 19 H. 6. 59. 


Where a 9. If collateral warranty deſcends, it all bind the right and en- 


Ran hes, 2 try, and is à bar in the action. Br. Entre Cong. pl. 33. cites 19 
Fry £ 
, H. 6. 59. . | 
cher warranty to deſcend upon him, his title is extin if he be of full age; but if he be vi age at 
the time of the d. ſcent, he may defeat it by entry within age or at full age, but ſhall not defeat it by 
aHiſe ; for if it be pleaded 2azaintt him, and he canuot plead entry to defeat it, he ſhall be bound; 
per Priſot. Br. Garranties, pl. 3. cites 35 II. 6. 63. 4d it is ſaid elfewhere, that upon 
deſcent, &c. where entry it nat lauf, and coll utral warranty d. c ends, this ſhall bind for ever not- 
withſtanding nonage or coverture; for n , RIF CODTIUTE Da 0 ſerve to defeat cullateral warranty 
bat where bis entry is lawful; quod nota. Br. Garranties, pl. 4+ cites 35 H. b. 63. Br. Entre 
Congeable, pl. 5. cites 35 H. 6. 60. S. C. | : 

Right: of anti yare bound by colliteral warranty as well as rights of aftron. 2 Salk. 636. Paſch. 
4 Annæ, Smith v. Tindal. | 


"ou o = 10. In treſpaſs, collateral warranty was pleaded againſt a ſeme 
en ar in remainder in tail, who was covert at the time of the deſcent 


ranty ſo de- theres and held 2 good bar in this action, by reaſon that it was 
icended be made upen diſcontinuance; for this is a ſufficient bar in treſpaſs 


ſuſtici . a 8 
9242 without the warranty. Br. Garranties, pl. 54. cites 3 H. 7. 9. 
n#don in remainder brought by the feme, the, reaſon ſeems to be ire as warranty anno be avoided 
let by entry, and ſhe cannot enter upon a difcontinuance, and tlien it ſeems that tis is a bar not- 


withftanding the coverture. Ibid. 


S. P. Br. 11. Tenant in tail of an advowſon in groſs gave it ta M. N. 
ragged in fee, and the ance/tor collateral to the tenant in tail relraſed 
*1 H. 7. 30. With warranty and died without iſſue, the tenant in tail died, the 
by the juſ- church woided, M. N. prefented, and the iſſue in tail brought quare 
8 impedit, and the other pleaded the relcaſe with warranty; and ad- 
+ not; cen judged 2 good bar, becauſe he claims inheritance. Contra if he had 
ee claimed only for term of years. Br. Garranties, pl. 36, cites 15 


r ſee H 7 9. 


pt. 12.1 be. 
caule ite gu er bas fee by the uſurpations 
12. Releaſe with warranty hy the anc ter collateral, is a good bar 
in woaſte, where the plaintiff counts for term of life ; but it is no bar 
againſt him who claims by elegit, or by ſlatute-merchant; but if he 
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claims franktenement, it is a good bar. Quod nota. Br. Garran- 
ties, pl. 36. cites 15 H. 7. . : 
13. Tenant m tail of an advowſon in groſs, and eee pre- 


ſented by uſurpation, the fix months paſſed, and the uſurper granted 


the advowſon to a flranger in fee. The tenant in tail died, and 
the anceſtor collateral of the e in tail pos ro the grantee 
with warranty, and died without iſſue. And the opinion of all 
the juſtices of C. B. was, that the iſſue in tail is barred, becauſe the 
pry had fee at the time, &c. Br. Garranties, pl. 42. cites 21 

7. 39. = 

_ T tenant in tail of rent grants it in fee, and an anceſtor col- 
lateral releaſes with warranty, and dies without iffue, this is a bar 
per Vaviſor, who ſaid that his companions were of the ſame opinion. 
Br, Garranties, pl. 42. cites 21 H. 7. 39. 


Ponies, pl. 40. cites S. C. 


But if tenant in tail of rent grants it in fee with warran 
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Br. Taile & 
Dones, &c. 
pl. 40. Cites 


- * 
- 


S. P. bes 
cauſe he 
warrants 


the fee-· ſim- 


ple. Br. 
Taile & 
ty, and dies, 


this ſhall not be a bar, if the iſſue will diſtrain. Contra if be brings ſormedon and admits the diſcoulinuumce: 
and this where aſſets is deſcended with the warranty. Quod fuit concetſum. Br. Garranties, pl. 


42. cites S. C. Br. Taile & Dones, pl. 40. cites S. C. 


15. If the tenant in tail has iſſue 2 ſons by diverſe venters, and diſ- 
continues, and dies, and the anceſtor coilateral of the eldeſt ſon releaſes 
with warranty, and dies without iſſue, and the eldeſt ſon dies without 
iſſue before any formedon brought, the youngeſt ſon may recover by 
formedon ; for he 1s not heir to the warrantor, and his brother was 
not barred by judgment. But quzre inde; for it ſeems that the 
deſcent of the collateral warranty extinguiſhes the tail; but if the 
eldeſt had been barred by judgment, then clearly the youngeſt is 
gone alſo. Br. Taile & Dones, &c. pl. 33. cites 24 H. 8. 


If there are 
two brothers 
of the balf= 

lood, and 
the eld ſt re- 
leaſes with 
warranty 19 
the diffeifor 
of the unc le, 
and die: 
without i e, 
the uncle 


die, the warranty is removed, and the younger brother may enter into the land. Co. Litt. 


387. a. 


16. In a juris utrum brought by a parſon of a church, the 
collateral warranty of his ance/tor is no bar; for that he demands 
the land in the right of his church, in his politick capacity, and the 
warranty deſcends on him in his natural capacity, Co. Litt, 
370. a. 

17. But ſome have holden, that if a parſon bring an affſe, that 
x collateral warranty of his anceſtor ſhall bind him; and their rea- 
ſon is, for that the aſſiſe is brought of his poſſeſſion and ſeiſin, and 


he ſhall recover the mean profits to his own uſe; but ſeeing he is 


ſeiſed of the freehold, whereof the aſſiſe is brought in jure eccleſia, 


which is in another right than the warranty, it ſems that it ſhould 
net be any bar in the aſſiſe. The lite law is of 2 biſhop, archdeacon, 
dean, maſter of an hoſpital, and the libe, of their ſole poſſeſſions, and 
of the prebend, vicar, and the like, Co. Litt. 370. a. b. 

18. If huſband and wife, tenants in ſpecial tail, have iſſue a daugh- 
ter, and the wife dies, the huſband by a 2d wife hath iſſue another 
daughter, and diſcontinues in fee, and dies, a collateral anceſtor of the 
daughters releaſes to the diſcontinuee with warranty, and dies; the 
warratity deſcends upon both daughters, yet the iſſue in tail ſhall be 
barred of the whole; for, in judgment of law, the intire warranty 
deſeended upon both of them. Co. Litt. 373. b. 

M . 
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19. Albeit a woman may have a writ of dnver to recover her 
dower, yet becauſe her title of dower cannot be diveſted out of the 
original eflence, a collateral warranty of the anceſtor of the woman 

not bar her. So it is of a feoftinent cauſa matrimonii prælo- 
cuti. Co. Litt. 389. a. (d) 
Vaugh. 20. A man had iſſue 2 ſons, and deviſed lands to his youngeft ſon 
* in tail, and died, the eldeſt having iſſue a fon. The younge/t on 
Hoxrox, alianed the land in fee with warranty, and went beyond ſea, and there 
S. C. cited died without i/ſue, the ſon of the eldeſt being within age. It was the 
by! Veg, opinion of Plowden and Bromley, Solicitor, and of Manwood and 
who ſays, Lovelace, Serjeants, and of Dyer and Catlyn, Ch. Juſtices, that the 
that by the ſame was a * collateral warranty, and, without aſſets, was a bar to the 
perſons iſſue of the eldeſt fon, notwithſtanding his nonage, becauſe his entry 


appears to Was tolled. Mo. 96. pl. 239. fays this was reported to him as 12 


= 
| | 
'$ 
b 1 
| ; 


be no ju- or 13 Eliz. one Evans's cate, 

gicial opini- 

on, nor given in any court; and that the motive of their opinion was becauſe the warranty was 
eollateral, which, he ſays, is no true reaſon of the binding or not of any warranty, 


*[r52] 


that they ſhould re- grant the ſame to A. and M. whom he intended to 
marry, and to the ; 5 male of the body of A. which was done ac- 
cordingly. A. and M. marry, and have ſue B. A. dies. B. in 
the life of M. as] tenant of the franktenement, which was intended 
per nes Y 4:jcifin, anno 4 H. 8. ſuffered a common recovery with /ingle 
ſurrender vauc her by agreement, to the intent that the recoverors ſhould infeoff 
or forfei- others to uſes, and that M. ſhould, for better aſſurance, releaſe to them 
arc. With warranty, V. releaſed with warranty accordingly, and then 
1 M. died, and after B. died. And the queſtion- was, whether this 
Abr. of S. collateral warranty ſhall bar the demandant, who was the iſſue 
C. 106. of B. And it was reſolved, that the eſtate tail was barred by the 
warranty ; but if the releaſe by M. had been made after the death 
of B. in ſuch caſe the iſſue of B. might have avoided the war- 
ranty by the ſtatute of 11 H. 7. 20. 3 Rep. 58. b. 61. a. b. Mich. 
37 & 38 Eliz. C. B. the 3d reſolution in Lincoln-College's 

2. 

22. If tenant in tail, being in of another eftate, ſuffers a common 
recovery, and a collateral anceſtor of the tenant in tail releaſes wwith 
warranty to the recoveror, and after the recoveror makes a jeoffment 
10 uſes, which are executed by the ſtatute 27 H. 8. and after the col- 
doteral anceſtor dies. In this caſe, though the eſtate of the land be 
transferred en le poſt, before the deſcent of the warranty, yet this 
warranty ſhall bind, and the terretenants may take advantage of it 
by way of rebutter. 3 Rep. 62. the 4th reſolution in Lincoln-Col- 
lege caſe, | | 
Mod. 192. 23. A. was tenant for ns remainder in tail to B. his ſon, remain- 
* 24: S.C. der to the right heirs of A. who levied à fine with warranty ta the 

oe — uſe of L. and M. in fee, and they by bargain and ſale convey their e- 
. tate to the defendant. B. in A.'s life-time, before the warranty at- 
Rep. 162. fached, came of full age. Then A. died. And the queſtion was, 
2 — 41 whetner the entry of the ſon was barred by this collateral warranty, 
. thus deicended on him; and 3 juſtices, abſente North Ch. J. were 
188. pl. 194. i clear 


21. A. infeoffed W. R. and W. S. of 2 manors, to the intent 


23 


Toucber. 


clear of opinion that it es, and fo judgment was given for che de- 5 = 
fendant. And Ellis J. ſaid, that thougli in this caſe the warranty did ges 
3 juſtices, 


not attach before the eſtate in tne land was transferred, yet it is well Vaughan 

enough if it attach afterwards. 

„B. Hancock tha ths 
. lamſon v. Hancock. tas 


ſhould take advantage of this warranty, by way of rebutter. 


24. J. tenant for ninety-nine years, if he fs long live, remainder to 
try/iees daring the life of J. to preſerve the contingent remainders, re- 
mainder to firſt, ſecond, &c. 2 of J. to be begotten in tail, tre- 
mainder to heirs male of the badv of F. remainder to T. brother to 
J. and to the heirs male of his body; and this eſtate was created by 
A. father to J. and T. FJ. having no iſſue, the nf nat: convey the 
freehold ta him, and he levies a fine. and after ſuffers a recovery, 
which was to the uſe of himſelf and his heirs, and deviſes the land to 
Temple, &c. in truſt for, &c. and dies, T. being his brother and heir. 
In this cafe it ſeemed to be the opinion of the court, that the re- 
mainder of T. was barred by the collateral warranty deſcended 
upon him, Skin. 106, Paſch. 35 Car. 2. B. R. Rilley and 
Temple. | 
25. 4 & 5 Ann. cap. 16. .. 21. enacts, that ail warranties made [ I 531 
after the firſt day of Trinity- term, by any tenant for life, of any lands, 
tenements, or hereditaments, the ſame deſcenuing or coming te any per- 3 
ſon in reverſion or remainder, ſhould be void. And ſo of collateral war= teral war- 
ranties by any anceſtor, who has no eftate of inheritance in the ſame, ranty of | 
they ſhall be waid againſt the heir. ee e 


tenant for 
life barred the heir in reverſion or remainder, not entering in the anceſtor's life; but if he had 
entered for the forſeiturt, and avoided the eſtate to which the warranty was aunexed, the war- 
ranty was avoided alſo. Hawk. Co. Litt. 461. 

Before this act collateral warranty was a bar both of a fate in fee and tail, with or ⁊uitbeus aſſeti. 
Hawk. Co. Litt. 473. 

A. F. and C. are brothers. A gift is made to 4. in tail, remainder 10 B. in tail, remainder to C. id 
tail. A. dif ontiaces with warranty. This is collateral to the brothers, becaufe the remainders are 
their titles, and co thoſe A. is collateral ; and it ſeems, that ſuch a warranty does ſtill bar the remain» 
ders, becauſe it is vt within this a, which ſpeaks only of warranties made by them who have 
no eſtate of inheritance in the land, &c. Sed Q. If a warranty made by the donor ſhall be a 

bur, inaſmuch as though it be collateral, and wade by an anceſtor who has an inheritance in the 
prog yet the eſtate of the donees doth not depend on the donor's, but his on theirss Hawk. Co. 
itt. 474. | 

It is a common miftake, that all collateral warranties ere taken away by this flatute ; whereas it only 
makes void all warranties by tenant for life, and all collateral warranties made by any anceſtor, 
not having an eſtate of inheritance in potſeſton. So that if A. be tenant in tail, remainder to B. his 
next brother, (which is a very common caſe, arifing almoſt on every marriage-ſettiement) and A. 
being in poſſeſſion makes a feottment, or levies a fine, with worranty from him and his heirs, and 
dies without iſſue, this is a collateral warranty, (for B.'s title is by way of remainder, to which hig 

eder brother is collateral) which ſhall bar B. notwithſtanding the ſtatule, though no aſſets deſcend 
Et fic de ſimilibus. Rob. of Gay. 125. Cap. 6. a | 


26. Though a collateral warranty will not give a right, yet it will 
bar one, and when it is barred by a warranty, it is as much as if it 


were barred by the ſtatute of limitations. After the muſe joined in 


a writ of right, the grand affiſe is to try whether the demandant has 
more mere tight than the tenant; and in ſuch caſe a collateral war- 
ranty will neither bar nor make a right; but in all poſſeſſory actions it 
7s otherwiſe, as in an ejectment; for there a collateral warranty will 
make a title, according to 10 Rep. SEYMOUR's CASE. And in 16 


M 4 All. 16. 


2 Mod. 14. Hill. 26 & 27 Car. 2. beingdead,) 
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AM. 16.a title was made in an afſ;/e under a collateral warranty. A for- 
tiori, it may be done in ejectment. MS. Rep. Mich. 5 Ann. B. R. 
Smith v. Tindall. | | 

27. A collateral warranty will Hinder à remitter ; [As] if a man 
be tenant for lite, remainder to his wife for life, remainder to 
their firſt ſon in tail, here, if the huſband after the fon comes of 
age, makes a feoftment to another and his heirs with warranty, and 
after that an eſtate is grained back to the huſband, and then he 
dies, this collateral warranty will hinder a remitter to the ſon, 


MS. Rep. Mich. 5 Ann. B. R. Per. Cur. in caſe of Smith v. 


: Tindall. | 


48 Tx (U. b. 4) Warranty collateral. hat is. 
L 3. B. g ; * | 

he's caſe, f. E ERF warranty of the tenant for life is collateral to him 
3 yum..." in remai der, and the warranty of him in remainder is c- 
; lateral to every ether tenant for life, &c. becauſe it is collateral ts the 
title, though it be lineal in blood; and fo of warranty which is col- 
lateral of blood, this is a bar alſo. Br. Formedon, pl. 67. cites Old 

Nat. Br, 148. | | | 
The rea{ e, 2. If tenant in tail diſcontinues the tail, and hath iſſue, and dies, 
wherefore and the uncle of the if/u? releaſes ta the diſcontinuce with warranty, 
2 e Kc. ant dies Without iſſue, this is collateral warranty to the iſſue in 
uncle, har- tail, becauſe * the warranty deſcends upon the iſſue that cannot 


igos right convey himſelt to the entail by means of his uncle, Litt, ſ. 
to the lan | 

intailed, 709. ; 
ſhall bar the iſſue in tail, it, for 153? the lau preſumes the uncle wald nor unnatuvally diſpertt bis lawful 
beir, being of his un blond, of that right which the uncle never had, but came to the heir by another 
mean, ul; be would have bim greater advancement; nemo præſumitur alienam poſteritatem ſuz 
prætuliſſe. And in this cafe the law will admit no proof againſt that which the law preſumes, 
And ſo it is of all other collateral warranties; for no inan is preſumed to do any thing againſt na- 
tare, Co. Litt, 273 2. 


1 bo, f 
3. If 3 coparcenery alien in fee with warranty, each warranty ſhall 
be collateral ; per Brian and Fairfax J. but Brooke ſays, quære 
inde; for it ſcems to him that the warranty of the one 19 collateral 
to the other two for the parts of the other two; for they cannot 
claim their own proper parts by their ſiſter, but as to the part of her 
who warrants, it is only lineal to the other daughters, if ſhe dies 
without iſſue; for they may claim the part of their ſiſter, who made 
the warranty, by her who made it. Et ſic nota bene. Br. Gar- 
ranties, pl. 56, cites 4 H. 7. 18. 

4. If the baron and feme alien the land of which fhe is dowalle, 
there, to have collateral warranty, it is cod to have the warranty f 
the feme againſt her and her heirs, and then if ſhe has iſſue by the ba 
ran, and the and the baron die, the warranty ſhall be collateral te the 

| Vo cauſe the land comes by the father, and not by the mother. 
r. Garranties, pl. 79. cites 31 H.8. 
5. Tenant in tail has iſſue two daughters, and dies, the cldiſt en- 
ters ant? the whale, and thereof makes a feofſmnent with warranty, 


. 


os 4 


| Uoucher, 


and dies without iſſue; this is collateral to the youngeſt as to the one 
moiety which belonged to her, and lineal as to the moiety belong- 
ing zo the eldefl. Litt. ſ. 710. 

6. If there be father and 2 ſons, and land is given to the father for 
lif:, the remainder to the 2d jon in tail, remainder to the eldeſt and 
yrungeft fon in & fee; and afterwards the 2d ſon releaſes to the father, 
his heirs, and aſſigns, all his right in the land, with clauſe of warran- 
ty againſt bim and his heirs for ever; after which the father deviſes 
the land to a ſtranger in tail, and dies, and then the 2d ſon dies with- 
out iſſue, and then the youngeft dies without iſſue in the life of the de- 
wi/ce, and then the eldef? jon enters upon the deviſee. The Court 

ere of opinion that his entry was lawful for the whole during his 
life, becauſ2 this warranty is not collateral to him, for that his re- 
mainder never was diſcontinued. Bendl. 225. pl. 256. Trin. 16 
Eliz. Anon. 


154 


In tall, 
And. 37. 
pl. 97. S. C. 
that this 

er | 
ſhall not 
bind the 
eldeſt, bee 
canſe he 
never was 
out of poſe 
ſeſſion of 
his remaine 
der; and 
that if the 
father had 


made a feoffment, it ſeems the eldeſt had not been bound by the warranty, if the feoffee was ing 
n co tinued poſſeftion at the time of the warranty made; for the intereſt of the eldeſt was not 
pound by the warranty at the time of the making it, nor was this intereſt warranted, nor was the 


warranty during this annexed to the lands. 


7. A. ſeiſed in fee, infeoffed B. in fee, to the uſe of M. his [A. 's) 
wife, and of the heirs of A. which he ſhould beget of the body of M. re- 
mainder to the iſſue of the right heirs of H. They have iſſue. Af- 
terwards A. makes a feoffment in fee with warranty, and dies; M. 
enters and dies. The Court held that this warranty was collateral 
to the ſame iſſue, becauſe it deſcended upon him in the life of the 
aw; Quære. Bendl. 264. pl. 276. Trin. 17 Eliz. Cadbury's 
caſe, 

8. Releaſe with warranty of tenant by the curteſy, or in dower, or 
tenant fer life, to the diſſeiſor, was collateral warranty by the com- 
mon law, and ſhould bind the heir ; but this is to be intended where 
there was no covin or colluſion to make diſſeiſins; but after diſſeiſins 
made without covin, there, ſuch releaſe in caſe of the tenant by the 


curteſy, or baron ſeiſed in right of his feme before the ſtatute of ' 
| GlouceRer, or of the tenant in dower or in jointure before the 11 


H. 7. was a bar, as a releaſe by other tenant for life is at this day, 
But releaſe at this day, by tenant for life made to the diſſeiſor, or 
any other without covin, and yet with intent to bar him in reverſion, 
ſhall bar him; for intention, without covin and diſſeiſin, ſhall not 
ayoid the warranty; as if the father tenant for life, had made feoff- 
ment in fee with warranty, and died, this warranty ſhall bind the 
lon, though it was of purpoſe to bar him, becauſe there was not any 
ſuch diſſeiſin; and therefore ſuch warranty cannot be avoided by 
averment of covin; and warranty commencing by tort cannot be 


voided, but warranty which commences by diſteiſin. 5 Rep. 80. à. 


b. in a nota of the reporter in Fitzherbert's caſe, 


(U. b. 5) Original 
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* Contra if the 
= Hwmin reverſun releaſes with warranty, and dies withcut iſſue, and 


155 Qoucher. 


(U. b. 5) Original Intention of Collateral War- 
| ranty. | 


I. O reaſon can be given fer a collateral warranty ; per Cur, 
bs © N 4 Mod. 211. Paſch. 5 W. & M. in B. R. in caſe of the 


true reaſon Attorney General v. Dr. Lancaſter. 


of collateral warranty was the ſecurity of purchaſers, and for their encouragement ; as alſo for the 
eſtabliſhing and /ertling the eftate; of ſuch as were in by title ar d-jcent of ; and this was the only ſecu- 
rity ſuch perſons could have at common law. And becauſe the eſtate of ſuch perſons as are in hy 
tit le, are much favoured in law, theſe covenants that were for ſtrengthening ofthem were favoured 
likewiſe. And in thoſe days there was no need of a lineal warranty ; but, however, the force ot 
that is taken away by the ſtatute of donis ; and common recovery is not upon the ſuppoſition of 
Tecompence in value, and never was within the ſtatute, but always as much out of it as if it were 
ſo mentioned by expreis words. And this, he faid, was my Lord Hale's opinion. 12 Mod. 512. 
Paſch. T3 W. Zo» Anon, 


But Holt 
Ch. J. ſaid 


(V. b. 6) Collateral Warranty. Bar. Of what 
Eflates and what Heirs, Gavelkind, &c. 


þ T RE SPASS upon the ſtatute of R. 2. by 4. Pigot ſaid 
that thoſe 4 are heirs in gavelkind, and that A. uncle to them 
had releaſed with warranty, whoſe heirs they are; judgment if ac- 
tion contrary to the warranty, And by all the juſtices it is no bar; 
but it was argued that it is no bar but againf? the beir at common 
law, and not againſt the other younger ſons. Br. Treſpaſs, pl. 363. 
cites 22 E. 4. 10. 
Feery war- 2, Warranty never goes with borough engliſh or gavelkind 
133 land to the ſpecial heir, nor can it deſcend to one of the half- 
— blood; and neither collateral warranty nor lineal did ever bind 


him that 1 
e heir, &c. unleſs it deſcended on him. Hawk. Co. Litt. 


that made 
the warran- 487. 


ty iy the commen law. Co. Litt. 376. a. 


(U. b. 7) Warranty collateral. Defeated. 


1. 1 F anceſtor collateral releaſes with warranty, and the heir en- 
| ters in the life of him who warrants, the warranty is gone for 
ever. Br. Garranties, pl. 71. cites 9 Aſſ. 15, 

2. If tenant for term of life is diſſeiſed, and an anceſtor collateral of 
bits bad en- hoes 
tered before after the tenant for hfe enters, the reverſion by this is not recon- 
the dſ-ent of tinued, but remains to the diſſeiſor, by reaſon of the warranty 


—_ or Which is deſcended before the entry of the tenant for life; per 
then the Kirton, quod Finch conceſſit. Br, Garranties, pl. 51. cites 44 


polſeion Af 35. 


po | | 
which, &c. has been defeated, and ſo the warranty defeatce. Ibid, | It 
| * 


2 (nt 
and t 
Upon 
ISno | 
land 3 
linea] 


Hawk 


4. 
22 
Br . fc 


Warrygn 
allets ig 
(dis) ei 


5. 
Tema 
don, 7 


- 2 
e for 


ral of 
„an 

con- 
rant 
z per 
es 44 


3· It 


Uoucher, 


3. It was agreed, that where collateral warranty is deſcended 
upon one within age, he may enter within age to defeat the war- 
ranty, or at full age, by reaſon of the nonage before; quod nota. 
But it ſeems, that if a deſcent le meſne between the full age and the 


entry, that then he cannot enter. Br. Garranties, pl. 62, cites 18 


E. 4.13 


(W. b) Lineal Warranty with Aﬀets. Bar, in 
what Caſes. And what is a lineal Warranty. 


I, ] T was found by office, that king H. 3. was ſeiſed in fee of the 

manor of C. and gave to E. C. in tail, and that E. died without 
iſſue, by which the land ought to revert to the king, and it was re- 
turned in Chancery; and A. came, and not confefling the tail ſaid 
that E. the donee infeoffed W. her baron in fee, with warranty in ex- 
change for another manor which IF. gave to E. and his heirs, and 
that he was anceſtor of king E. 1. grandfather to the king which now 


is, and ſhewed how, and that aſſets deſcended to the ſaid king E. 1. by 


wad pn E. the feoffee in fee ſimple, viz. ſuch land in the county of S. 
and demanded judgment if againſt the ceed with warranty, and aſ- 
ſets deſcended, &c. by which the right of the reverſion was extinct in 


king E. 1. que eftate W. M. has; and demanded judgment if the 


king ſhall impeach ; and fearch was made, and found that E. died 
ſeiſed of the aſſets which deſcended to E. 1. by which M. had re- 
ſtitution; quod nota Br. Garranties, pl. 52. cites 45 Aſſ. 6. 

2, If tenant in tail of an advotuſon in groſs aliens with warranty, 
and has itlue, and dies, and aſſets deſcend, the iſſue brings gquare 
impedit, the warranty and aſſets is a good bar; and if the heir has 
no aſſets at the time, &c. but aſſets deſcend after, the alienee ſhall 
have ſcire facias to have in value; per Mowbray, which none de- 
nied, Br. Allets per Deſcent, pl. 32. cites 43 . 3. 26. 


3. Note, that incal warranty is no bar in formedon * without * As where 
A. tenant in 
tail hat iſſue 
2 /ons, B. the eldeſt, and C. the youngeſt, and A. and B. make a feoffinent with warranty, and B. dies, 
and then A. dies, and C. brings his for medon. The feoffment of B. with warranty is pleaded in bar. 
Upon demurrer judgment is given for C. for it is but a lineal warranty, and then without aſſets it 
is no bar; for though B. died in the life of A. yet the younger ſon by poſſibility might have had the® 
land as heir to him. Hutt. 22. Mich. 16 Jac. Biſhop's caſe.——By force of the Stat. of Weſtm. 2. 
lineal warranty witnout affets, is no bar of an eſtate tail, but it is till a bar to an eſtate in fee. 


171571 


aſſets. Br. Formedon, pl. 73. cites Old Nat. Brev. 


Hawk. Co. Litt. 473. 
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Br. Aﬀets 
per De- 
ſcent, pl. 
31. cites 
By © 


4. But it is a * good bar with aſſets by the equity of the flatute of » f 
Glouc, which ſtatute was made 305 the ſtatute 2 2. of the tail, nant in 4 


Br. formedon, pl. 73. cites Old Nat. Br. 


allets is a har. Er. Taile & Dones, &c. pl. 33. cites 24 H. 8. 
(dis) cites 38 E. 3. 23. | | 
5. But collaterul warranty is a good bar without aſſets ; ſor this 
remains at common law, notwithitanding the ſtatute, Br. Forme- 

don, pl. 73. cites Old Nat. Erev. tit. Formedon. | 
6. But 


has iſſue, and 
: alians with 
warranty, and lcawes aff ts and dies, the iſſue cannot recover by formedon; for the warranty and 


S. P. Br. Garranties, pl, 28. 
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S. P. Br. 6. But if tenant in tail aliens in fee with warranty, and dies, end 


Tale d D affets deſcend, and the heir enters and aliens the aſſets, yet he is barred 


nes, &c. pl. © YT» £ b 8 

33. eites 24 for his life; but when he dies, his ifſue ſhall not be barred; for he 
II. 3 ſhall not have the aſſets. Br. Formedon, pl. 73. cites Old Nat. 
pink 6 Brev. 

the lineal warranty deſcends only to him without aſſets; for neither the pleading the warranty 
without the aſſets, nor the aſſets without the wartauty, is any bar in the formedon in the deſcendei. 


Co. Litt. 393. of. : 


SP. Br. 7. But if he who aliens the aſſets brings formedon, and is barred by 
Tale k Don the warranty and aſſets pleaded by judgment in court of record, and 


nes, &c. pl. 8 
e ee dies, his iſſue cannot recover the land by formedon, becauſe his 


— . father was barred by judgment; quod nota diverſity. Br. Forme- 
fd, rs don, pl. 73. cites 7 H. 6. | 


inde; for it is contra in the old natura brevium in formedon in the deſcender. S. P. for a bar 
in a formedon in the deſcender, which is a writ of the highett nature that an iſſue in tail can have, 
is a good bar in any other formedon ia the deſcender, brought afterwards upon the ſame gift. Co. 
Litt. 393. b. 


8 But where a man aliens the land of his feme with warranty 
which is fee-ſimple, and dies, and aſſets deſcend, and the Heir alicns 
the aſſets, and dies, his heir ſhall not have cui in vita of the land 
aliened; for if a man be once 6arrable of fee-fimple, he and his 
heirs ſhall be barred thereof for ever. Contra of tail, by reaſon of 
the ſtat. W. 2. Br. Formedon, pl. 73. cites 7. H. 6. 

Cora in 9. In avowry by the iſſue in tail for rent-charge intailed, a ferff- 
eu in vita, ment of the anceſtor of the land out of which, &c. diſcharged of the 
Hun, vent with warranty and aſſets deſcended, 15 no plea; or the avotoant 
u is not to recover any rent; for he is in poſſeſſion by his avowry, and 
gar, &&c. fall have only return; and therefore it is no dar. Br. Avowry, pl. 


— — 79. cites 21 H. 7. 9. 10. 


be recovered by judgment. Br. Avowry, pl. 79. cites 21 H. 7. 9. ro. 


To. Lineal warranty / tenant in tail, if it had not been for the 
ſtatute of Glouceſter 6 E. 1. 3. had no more bound the right of the 
eftate tail by the flatute de donts with aſſets deſcending, than it docs 
without aſſets ; per Vaughan Ch. J. V augh. 365. Mich. 25 Car. 2. 
C. B. in caſe of Bole v. Horton, | 


[158] (X. b) Warranty lineal with Afets. What Thing 


So (7-9) | ſhall be Aſſets. 

3- | | RO 

An e- | 1. A N advoti ſon ſhall be aſſets in a formedon, becauſe it is an 
Kis no advantage to him to advance his blood or friend. 9 H. 
. 6. 52. b. 57. ] 


for it is not valuable; per Keble. But Davers and Vavaſor contra ; for it ſhall be valued for 
every 20 1. per annum of the advow[m at 20. Br. Aſſets per Deſcent, pl. 21. cites 5 H. 7. 37,— 
Cro. E. 459-360. S. P. cites 12 H. 8. 8. and ſays that other books are, that it ſhall be valued at 12 & 


in the pound. 1 c 
a rent is reſerved, be aſſets. } 3 3 
Os 3. 99 


Uoucher. C 158 


\ 3. o ſuch reverſion ſhall be aflets, though no rent be reſerved 
upon the leaſe, * E. 3. Age 45. 1 
A reverſion in fee expectant upon an eſlate for life, upon 
4 a rent is Fd ſhall K — 16 E. 3. Age 7 ] * 
5. So ſuch reverſion ſhall be aſſets, though no rent be reſerved 
upon the leaſe. ] 
I 6. If tenant in tail leaſes for life, reſerving a rent, and dies, the 
reverſion and rent deſcending upon the iſſue in tail, ſhall not be any 
aflets, becauſe it is to be defeated by the formedon brought by the 
iſſue. 16 E. 3. Age 45; ] 
7. A ſeigniory in frankalmigne is no aſſets, becauſe it is not ya- * Keitw. 


luable, and therefore not to be extended; and ſo it ſeems of a 2” 3 
; ſeigniory of * homage and fealty, Co. Litt. 374. b. | . 7 
| | . 
(V. b) Warranty lineal, with Aſſets. What Eftate 1 
2 Wn 
| ſhall be Aſſets. | 1 
1. A N ęſtate tail by deſcent from the ſame anceſtor, ſhall not be 1 
any aſſets in formedon. 16 E. 3. Age 45. ] | 1 
ö 2. The heir ſhall not render in value by warranty of the an- Br Reco- We | 
c ceſtor, if the aſſets do not deſcend by the ſame anceſtor who made the very, pl. rg, 1 
deed. Br. Aﬀets per Deſcent, pl. 19. | | 2 — || | 
— 1 
. t andfatber be ſciſid of land, and the father mutet warranty to J. N. of other land, and dies, and after 9 
the grandfat her dies ſciſcd, the ſon ſhall not render this land in value; for the father was not ſeiſed 1 
2 of it, and he has it as immediate heir to bis grandfather 5; per Thorp. Br. Aſſets per Deſcent, pl. 79. 88 
1. cites 24 E. 3. 47. Mi 
4 Ard where there is grandfather, father, and ſon, and the grandfutber leaſes Ind for life, and the 1 
| father wwarrants ct her land, the grandfath-r dies, and the father i, ſeiſed of the reverſion, and dies, the 19 
1. tenant ſor life after dies, the heir ſhall not render in value by this land; for the father was not 1 
ſeiſed of the land; per Thorp. Quære inde ; for reverſion is good aſſets, as it is ſaid elſwhere. Wet 
Be. Aſſets per Deſcent, pl. 19. cites 24 E. 3. 47.— fr. Recovery, pl. 13. Cites 8. C. Fut if the 1 0 
father had been ſerſed, aud leuſed for life, and died in the life of the tenant for life, this is good aſſets to bind 8 
the heir. Br. Aſſets per Deſcent, pl. 19. cites 24 E. 3. 47. per Wilby. Br. Recovery, pl, "8 
he 13. cites S. C. 1 
, 3 1 
he b . 1 
I" 3. Note, afzts requiſite to make a lineal warranty a bar, muſt 1 
2. tave 6 qualities: It, It muſt be aſſets (that is) of egual value, or 1 
more, at the time of the deſcent. 2dly, It muſt be of deſcent, and „ 
not by purchaſe or gift. Zaͤly, It muſt be aſſets in ſee-/imple, and not [ 1 1 I 
in tail, or for another man's life. 4thly, It muſt deſcend to him 39 * 
* as heir ta the * anceſtor that made the warranty, as Littleton | "n 
ſaith, Sthly, It muſt be of lands or tenements, or rents, or ſer- il 
vices valuable, or other profits iſſuing out of lands or tenements, and | 1 | 
not perſonal inheritances, as * annuities, and the like. G6thly, It * Kelw. .. 5 
mult be in fate or intere/t, and not in uſe, or right of actions, or 3 1 
rights of entry; for they are no aſſets until they be brought into ;;cerr; 1M 
poſſeſſion. But if a rent in fee-ſimple, 1/ſuing out of the land of the temporis, 1 
4 


ber, deſcends unto him, whereby it 1s extinct, yet this is aſſets; and 
o this purpoſe hath, in judgment of law, a continuance, Co. | 


Lit, 374 tv. 3 


(Z. b.) War- 1 
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see (X. b) (A. b) Warranty with Aſſets. Nhat ſhall be 


Aſſets in Formedon. 


[ 1. I F land deſcends to the heir, this is aſſets before entry; for 
he may enter at his will. 43 E. 3. 9. b.] 

[ 2. But an eſtate deſcended, nat of the value of the land demand- 
ed, ſhall not be aſſets. ] | | | | 

[ 3. As if the king has land in extent for debt of the anceſtor, the 
franktenement and inheritance which is in the heir ſhall not be aſ- 
ſets. Dubitatur 43 E. 3. 9. b. (It ſeems that if the ſranktenement 
and inheritance which he has in him, be of the value of the land de- 
manded to be fold, conſidering the time of the king's extent, it 
ſhall be aflets, otherwiſe e contra.) ] | 

[ 4. If rent-charge iſſues out of the aſſets to the value of the land, 
this land ſhall not be aſſets. 43 E. 3. 9. b.] 

{ 5- The land deſcended ſhall not be aſſets, but according to the 
value of the land at the time of the death of the anceſtor, not having 
regard to that which they have built and amended ſince the death 
of the anceſtor 18 E. 2. Aſſets by Deſcent, 4. by Herle. ] 

pam Is. The land deſcended h not be any bar for more land than 


Fol-775- the value of that which is deſcended. 18 E. 3. 51. b. 21 E. 3. 9. b. 


22 E. 3. 26. adjudged 18 E. 2. Aſſets by Deſcent, 4. ] 


IE was ob-. [ 7, If ſeigniory deſcends to the heir, and then a tenan y eſcheats, 


jected that ö | 
the land this ſhall be aſſets. 6 H. 4. pl. 1] 
did not deſcend from the anceſtor to the heir, becauſe the eſcheat came after his death, and ſo is a 


profit accruing to the heir by reaſon of the ſeigniory, and not by reaſon of any poſſeſſion which 
was in the father. But Keble held e contra; for though he had not the land immediately by his 
father, yet he had it from him by a mean; for the ſeiguiory deſcended from the father to him, as 
heir to the father the which ſeigniory was the cauſe of the eſcheat ; and in action againſt him for 
the land, he ſhould have his age, ſo that it came not by his own act. Kelw. 104. b. pl. 14. Caſus 


incerti temporis, | 

5 [S. If a rent deſcends to the tenant of the land, it ſhall be aſſets 
(though it be extinct.) 19 E. 3. Aſſets by Deſcent, 5. ] 

If tenant in [ 9. If affets deſcend, it ſhall continue aſſets, though be aliens it be- 
fe fore the action brought. 19 E. 2. Aſſets by Deſcent, 3. ] 


finues, and | 
dies, and allets deſcend, and e iſuc aliens the aſſets, and brings formedon, he ſhall be barred. Br. 


Aſſets per Deſcent, pl. 18. cites 29 H. 6. 45, 45 per Newton. | 


10. Aſſets by tenant in tail taken in exchange ſhall not bind the 
heir in tail, if the heir does not agree to it, but waives the poſ- 


60 J fon; and yet it is otherwiſe of other laud deſcended, Br. Aſſets 
[1 | 
| per Deſcent, pl. 20. cites 14 Hl. 6. 2. | 


(A. c) War- 


Other 


pl. 16. eine 1 „. h 1 
2. In formedon the tenant pleaded warranty and aſſets, and pray- 1 
ed that the parol demur for nonage of the plaintiff; per Clain, you 1 
maſt ſhew where the aſſets lie; but per Finch. you need not ſhew 1 
it till you come te full age, and plead riens per deſcent, then fherw 1 
where the afſets lie; and the parol demurred, &c. Br. Aſiets per Ai 
Deſcent, pl. 14. cites 38 E. 3. 24. | | A 

3. If land be intailed to a feme who has iſſue two daughters by " 
on? baron, and one daughter by another baron, and the ſecond haren 1 | 
aliens the whole, and leaves aſſets to the third daughter, and dies, and 1 
the third daughter brings formedon, the tenant ſhall plead in bar Mi 


Ucucher, | 760 


A. c) Warranty lineal. Aſſets in Formedon. 
What Thing ſhall be Aſſets. In Reſpect of the 
ä 5 


[ 1. ] F a man demands 3 carves of land againſt 3 diverſe tenants 

by 3 precipes by form of the gift made to his anceſtor, and he 
has one carve by deſcent in fee from this anceſter, it ſeems that he 
ſhall not be barred by all 3 of all the 3 carves by this aſſets, 
but only of the 34 part of every one of them, upon ſhewing of the 
matter to the court according to the aſſets which he has in truth. 
1 E. 3. 9. by Shard. ] 
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(A. c. 2) Aſſets in Formedon. Pladings. 


I, 1 N formedon the tenant pleaded warranty with aſſets by de- 8 

ſcent, and the other pleaded riens per deſcent, and fo to iſſue, 
by which the jury came, and found that he had by deſcent and not to 
the value; and Wilby held that he ſhould be barred by his falſe 
plea ; for he might have pleaded that he had nothing by deſcent but 
only ſo much, and then he ſhould not be barred but only of parcel, 
but now he ſhall be barred of the whole, by which the demandant 
was nonſuited ; tamen quære legem inde. Br. Aſſets per Deſcent, 


againſt the third daughter of her portion, and vouch her of two 
other parts, Br. Voucher, pl. 103. cites 40 Aſſ. 37. 


- wp fs 


—— 
. x” conv 4 * 


— u— — 


4. In formedon or delt againit the heir where aſſets by deſcent 8 p. pe. vt 
is in iſſue, he need not to /hew how the aſſets are, nor what, but Aſſets per 9 
aſſets at ſuch a place; per Cur. Br. Aſſets per Deſcent, pl. 2. cites 1 pl. 1 
3H. 6. 3, 3 ; 9 H. 7. 1g. 1 
5. In formedon, if the tenant plead warranty and aſſets, the per K ingi- 1 
demandant may reply that after the defeent F. N. has recovered m ond 1 
the all 7 4 : ſl; Des . Grevil, 1 
e aſſets by eider title. Br. Aſlets per Deſcent, pl. 25. cites | bt 
F. 5. 3. | 0 
WW 


(A. c. 3.) Re- 
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Put he may 
rebut by ge 
Hate with- 

out ſhew ing 
bew he hs 
his eſtate. 


Toucher, 


(A. c. 3) Reb utter, al it is. 


1. R EBOUTER is a French word, and is in Latin 
repellere, to repel, or bar, that is, in the underſtanding 
of the common law, the action of the heir by the warranty 
of his anceſtor; and this is called to rebut or repel. Co. Litt. 
. a. 
Ns A rebutter is where a man grants land [which he has] to the 
uſe of h:;mfelf, and the iſſue of his body to anather in fee with war- 
ranty, and the donee leaſes out the land to a 3d perſon for years, the 
heir of the donor impleads the tenant alleging the land was entailed 
to him; the donee comes in, and by virtue of the warranty made by 
the donor repels the heir, becauſe though the land was entailed 
to him, yet he 1s heir to the warrantor likewiſe. Heath's Max, 
4+ 
q 3. So if I grant to the tenant to hold abſque impetitiane vaſli, and 
afterwards implead him for waſte made, he may devar me of this 
action by ſhewing my grant; which is likewiſe a rebutter. Heath's 
Max. 74. cites Bro. Abr. tit. Bar, 23. 25. Nov. Lib. Intr. verbs 
Rebutter. Co, 1 Inſt. 365. a. 6 H. 7. 4. | | 


(B. c) Rehutter. How it may be. Without ſhew- 
| ing Deed of Aſjignment, 


{ Is I N affiſe the tenant may plead the releaje of the anceſtor of tht 

plaintiff with warranty to J. S. then tenant of the land, 
hrs heirs and aſſigns, and that after J. S. died and I. S. entered as 
heir, que ęſtate he has, and fo rebut the plaintiff without ſhewing 
_—— of aſſignment, or ſhewing how he comes to the land. 
26 Ail. 8. 

2. The aſbignee of him who takes land in exchange, may rebut by 
the exchange without deed ; for the exchange is a warranty in late; 
but he cannot vouch, Br. Deputy, pl. 13. cites 3 E. 3. and Fitzi. 
Formedon, 44. 

3. In aſſiſe the tenant rebutted by the warranty of the anceſtor if 
the plaintiff, whoſe heir, &c. and was not ſuffered without ſhewirg 
deed of aſſignment, no more than he can vouch as aſſignee. Br. 
Garranties, pl. 47. cites 22 Aſſ. 88. 


Thid. cites 42 E. 3. 19.—— Where aſſignee rebuts by the firſt deed, and ſhews it and [the de d 
of him who'e eſtate he has, there, he need not ſhew bw he bas bis eſtate. Br. Voucher, pl- 5 «ts 


3 H. 6.21. 


(C. c) Rebutter 


. “ 


Lebuttel 


Uoucher. 


(C. e) Rebutter. e may bs rebutted, | + and 


who may rebut. |] 


© H E who might be vouched if a flranger had brought the 
| action may be rebutted, if himſelf be plaintiff, becauſe he 
then cannot be vouched. 18 E. 2. 52. b. | 
[ 2. If feoffee with warranty to him and his heirs and afſigns 
ens over, and the feaffor aud his heir brings an action, the aſſignee 


may rebut them, becauſe he cannot vouch them being demandants. 


18 E. 3. 52. b. 22 Aff. 88. admitted 26 Aff. 8. 39. } 
I 3. So the aſſignee of the aſſignee may rebut him. 38 E. 3. 21. b. 
adjudged. 26 Al. 8. 39. ] | : 

. If feoffee, with warranty to him and his heirs and aſſigns, be 
drjjeiſed, and the difſciſee releaſes to the difſeiſor, the diſſeiſon may 
rebut the firſt feoffor by this warranty; for he is an aſſignee by the 
releaſe. 26 Aff, 39. e | 
[. 5. Lo] if * with warranty to him, his heirs, and afſigns, 
be diſſeiſed, diſſeiſor may rebut the ſafer. 26 Af. 8. will prove this; 
for the gue e/tate implies as much, Contra 26 AM. 39. ] 

[ 6. . a feoffment with warranty be made to another, and 
his heirs or ſucceſſors, he who has the eftate of the feoſſee may rebut the 
teoffor and his heirs. 28 Aſi; 18. per Curiam. ] | 

[ 7+ [ Aud] the affignee of the aſſignee may rebut by force of ſuch 
warranty. Contra 24 E. 3. 32. adjudged.]. 

8. If feoffee, with warranty ta him his heirs and affigns, aliens 
in fee, and retakes eſtate to him and his feme, they may rebut the 
heir of the firſt feoffor. 26 E. 3. 56. b. Curia. | 
9. Formedon of a gift 1 IV. and AM. his feme. The tenant 
pleaded a feoffment of R. grandfather of the donee, to . and M. his 
tzme, by a ſtrange name, in fee with warranty, whoſe heir the de- 
mandant is, and the feme died, and the baron ſurvived, que eſtate 
he has, and demanded judgment ſi actio againſt the deed of his an- 
ceſtor, whole heir he is. The demandant ſaid, that R. is the ſame 
perſon who was donor, and M. and M. are the donees, judgment. 
Et non allocatur, becauſe the tenant relied upon the warranty by 
the demandant's demanding judgment, becauſe he conveyed by gue 
ate, and did not ſhew how, & non allocatur, becauſe it is by way 

of rebutter, which every /tranger may do it he has the deed, but e 
contra by way of voucher ; wherefore the demandant ſaid, that it 
Was not the / Br of his anceſtor, Br. Formedon, pl. 10. cites 42 
« 3. 19. 4 

10. If a feme, heir of a dfeipr, infeaffs me with warranty, 
and marries with the be if after the diſſeiſee brings a præcipe 
ainſt me, I ſhall rebut him, in reſpect of the warranty of his 
_ a yet he demands the land in another's right. Co. Litt. 


Vor, XXII. N D e) Rebutter. 
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== * Uoucher. 


(D. c) Rebutter. hat Perſon may rebut. 


r A Stranger to the warranty and eftate ſhall not rebut by force 
Ver Ager 22 a a 

eee of the warranty. 20 H. 6. 19. b. 

may rebut, but cannot vouch. Br. Formedon, pl. 10 Cites 42 E. 3. 19. 

If a man 2. But if a fete with warrenty leaſes to another for life, the 
7 27” vg leſſte may well rebut. 20 H. 6. 19. 28 Aft. 18. | 


with warranty #2 be freffie bis beirs and aſſigns, and the fee leaſes 1 R. for life, the remainder over 


in fee; in atſiſe agaioſt the ten for | fe be fhatt rebut the fe fe dy this warranty. Br. Voucher, pl. 
130. Cites 11 Aſſ. 3. 


Tf 2 man, [ 3. If a ferffee, with warranty to him and his heirs, aliens in ſee, 

E. 27 2 the aſſignee may rebut the feoftor, though he cannot vouch. 18 E. 
infeoff 2 8 | 

il war. 3. 2% b.) 5 

ranty to bim bis Hir and aſfiers, and he males a pift in tail, the remainder in fer, the chrer mak's a fee 

off ment in fot, * that f office hall not vouch as ufſionie; becauſe no man ſhall vouch as aflignee, but te 


that comes in privity of cſt:te ; but he muſt vouch his feoffor, and he to vouch as atlignee, but 


iuch an aſfgnee may rebut. Co. Liet. 385. ae 
*[163] 5 
I 4. If ſceſßee with warrenty takes barn, has ie, and dies, the 
baron, tenant by the curteh, may rebut the heir of the feoffor by 
force of this warranty. 35 Aſſ. g. ] 6 ES -, 
The lord 5. If a ville purchaſes land with warranty to him and bis 


way rebut, afſzzns, and the lord enters, the lord, who is in en le poſ?, may rebut 


but cannot the feoffor and his heirs. Contra 18 E. 3. 29. b.] 


wouch. Br. 


Voucher, pl. 132. cites 22 Af. 37. S. C. cited Vangh. 391. in cafe of Bole v. Hor- 
on. 


Br. Choſe 6. [Ce] if a villein purchaſes land, with a collateral warrant} 


neten. to him and his affiens, and the warranty deſcends upon the heir 


pL 5. cites 


S. C. of him who created the warranty, and after the lord enters, he 


Br. Garran- ſhall rebut the heir by this warranty, though he comes in en le 


2 38 poſt, inafmuch as the villein might have done it. 22 Aſl. 37. 
Ci 4: . "uria; ] 

Voncher, pl. 2 32. cites 8. C.. c. cited by Vaughan Ch. J. Vaugh. 391. ia cafe of Bol? 
V. Horton. > 


7. If feoffee with warranty forfeits the land, by which it cſcheats 
to le ud 2 s to ſay, W man, the 2 by eſcheat may 
rebut the feoffor and his heirs, though he be in en le poſt. Contra 
18 E. 3. 29. b. J : 

So if colla- { 8. If a collateral warranty be made to a villein and þ1s Hans 


— be upon a purchaſe of the villein, and the {ord enters into the land be- 


maden fore the warranty deſcends upon the heir who is to be bound by ta 
_— and "collateral warranty, and after it deſcends upon him, the lord 5 
— nen- not rebut him by this warranty, becauſe he is in en le poſt * 2% 
the ancel- Warranty d:ſcended upon the heir. 22 Aſi. * 22. Co. 3. LICOMN 
tor, the b College 62. 
t ird die, 

20 1 i ve, 


an he/rd Tecovery, and 


- . 
r brut en- 


[ 9. If he to wham a collateral warranty is made ſuffers a common 


after the anceſtor, wha created the warranty, — 7 
+3 ns 
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the recoveror ſhall rebut by this warranty, though he was in partly ters, andy 


'» poſt before the warranty deſcended; for he is not in merely en le then the 
wy po _ - x 4 os ag | Y anceſtor 


poſt in this caſe. Co, 3. Lincoln College 62. ] 5 — 
warranty ſhall not bind 3 Rep. 62. a. b. Mich 37 & 38 Eliz. C. B. in Lincoln College's caſe, cites 
29 Aff. 34. bat fays there is a great diverſity between thoſe caſes of villein and baſtard, and where 
one comes to the land by limitation of an uſe, or by common recovery, for there he comes to it by 
the limitation and act of the party; and therefore he that has a reverſion by limitation of an uſe, 
or by common recovery, though he be in en le poſit in both caſes, yet he ſhall take benefit of a 
condition, as afſignee, within the ſtatute 32 H. 8. cap. 34. But when the lord of the villein en- 
ters, he comes to the land in reſpect of a title paramount, viz. in reſpec of the villeinage, and the 
lord by eſcheat, in reſpe& of the ſeigniory, which was a title paramount; and both thoſe are in 
merely en le poſt, and not by any limitation or act of the party. | 

Lord Vaughan ſays, quzre in the caſes of 22 Af. p. 37. and 29 Aſſ. p. 34. whether, notwith- 
ſt ending the warranty has deſcended upon the heir, while the lands were in the poſſeſſion of the 
villein in the iſt caſe, and of the baſtard in the 24 caſe, before any entry made by either lord, the 
lands [lords] could have rebutted or vouched by reaſon of thoſe warranties, being in truth ſtran- 
gers to the warranty, and not able to derive it to themſelves any way. Burt if after the warranty 
deſcended upon the villein or baſtard, the villein or baſtird had been impleaded by the heir, and 
had pleaded the warranty ag1inſt the heir, and had judgment thereupon by way of rebutter, then 
the lords might have pleaded this judgment as concluſive, and making the villein's or baſtard's title 
good againſt the heir, and the heir ſhould never have recovered againſt the lords. And this 
ſeems the meaning of the book 22 Al. p. 37. if well conſidered, (though in SIR and BexcE's 
caſe no ſuch difference is obſerved) Vaugh. 392. 393. *n cate of Bole v. Horton. | 

* It ſeemis miſprinted for 22 Al. 37. _— 


10. So if the texant of the land 20 has a collateral warranty, Tnis cats 
makes ferffment ta uſes before the warranty deſcends upon the heir who was ſtrong- 
is to be bound by the warranty, and after it deſcends upon the heir, I objected 
he ſhall be bound by it, and cęſty que uſe, who has the eſtate by the = hy 
* ſtatute of 27 H. 8. may + rebut him by this warranty, though he nard; 
was in en le poſt before the warranty deſcended; for he is not merely =» 


in the poſt, but partly by limitation and act of the party. Co 3. 17 777. 


Lincoln College 62. reſolved.] but the 
court ſaid it was founded on ſo good reaſon, that conveyances fince have gone according to it. 
Mod. 192. 193. Hill, 26 & 27 Car. 2. C. B. in cafe of Williamſon v. Hancock. [*3 64] 


11. Mortdanceſtor againfl IV. and A. which A. ſaid that ſte had 
wthing, &c. and IV. anſwered as ſole tenant, and pleaded in bar the 
warranty of the mother of the demardant to his father, whoſe heir 
he ts, &c. The demandant ſaid that Ii. had nothing, unleſs jointly 
with the ſaid A. Judgment if he may plead the warranty ſole with- 
out A. And the demandant was awarded by the court to anſwer 
to the bar; quod nota, and e contra of voucher ; ſor the one cannot 
vouch without the other. E contra of rebutter, as here; the rea- 
{on leems to be inaſmuch as voucher is in lieu of the action; contra of 
bar. Br. Bar, pl. 58. cites 9 Af. 18. | 

12. Where 3 bring action, and the tenant has warranty of the one, 
he ſhall rebut for the 3d part, and ſhall vouch this ſame for 2 parts. 
Br. Voucher, pl. 49. cites 11 H. 4. 19. | 

13. Avowry by the earl of Glouceſter for fine for alienation made Brook fays, 
by ene of his tenants ; the plaintiff in the replevin pleaded deed that ow . 
G. C who was, &c. was ſeiſed, and gave to R. and his heirs to ;- ak 
b b ſuch ſervices only, for all ſervices and demands, que eflate he was m the 
has, &c. And it was awarded that the tenant ſhall plead the deed dd, that 
well enough, as here, by way of rebutter, though he be aſſignee, ſhall have 
and n aſſignee is expreſſed in the deed; but he cannot vouch nor amin, which 
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Lad Coke in anote there, cites 38 E. 3. 26. 8. P. 


164 Noucher. 


e bave contra formam feaffamenti, &c. which ſounds in action, 


eg which where no aſſignee is in the deed. Br. Deputy, pl. 4. cites * 14 
15 in H of H | | | 
4. Tien, as 4.5 | 
wourher ; for land is a thing which may be 2figned cver. But quære of annuity ; for this is 
a thing of ſuch nature, that it cannot be granted oer. Br. Deputy, pl. 4 

® Br. Avowry, pl. 46. cites S. C. | 


S. P. in the 14. He, that has the poſſeſſion of the land, ſhall rebut the 
cate of Wil- demandant himſelf, without ſhewing how he came to the poſſeſ- 


= conc ſion of it; for it ſuffices for him to defend his poſſeſſion, and bar 


by Ellis J. the demandant; and the demandant againſt the warranty cannot 
2 Mod. 15. recover the land. 3 Rep. 63. a. by the reporter in Lincoln 


College's caſe. | 
3 Rep. 63. 15. If the warranty be made to 4 man and his heirs, without this 
a in Lin= word (affigns) yet the “ aſſignee, or any tenant of the land, may 


coln Col- : 
leze's cafe, but. Co. Litt. 385. a. 


Vaugh. 388. in cafe of Bole v. Horton, ſays 
Sir Edward Coke in Lincoln College's cafe, cites the book of 38 E. 3. f. 26 as adjudged to prove 
that the bare poſſeſſion of the land is ſufficient for the tenant to rebut ; for that the athgnee may 
rebut a warranty made only to a man and his heirs. But lor Vaughan ſays, if that were fo, t 
were to his purpoſe ; but there is no ſuch caſe in 38 E. 3. f. 26. But the cafe intended is 38 E. 
3-f. 321. and he quotes the folio truly in iis Littleton. But the cafe is not, that an aſſignee may 
rebut, or have benefit of a warranty made to a man and his heirs only, hut that a warranty being 


made to a man, his heirs and aſſigns, the aſſignee of the heir, or the atſignee of the aſſignee, thong“ 


neither be aſſignee of the firſt grantee of the warranty, ſhall have like henefit of the warranty, «3 
it he were aſſignee of the firſt grantee, which has been often reſolved in the old books. 

S8. P. So that the warranty is annexed to the land, and ſhall go wherever the land goes; but 3 
e r go no further than it is limited. MS. Rep. Mich. 5 Ann. B. R. in caſe of Smith. 
Tindall. 


S. P. per 16. Albeit no man ſhall vouch or have a warrantia chartæ, 
Cur. Mod. either as party, heir, or aſſignee, but in privity of eſtate, yet any 
of Nine. that is in of another eſtate, be it by diſſeiſin, abatement, intruſion, 
ſon v. Han- #ſurpation, or othertuiſe, ſhall rebut by the force of the warranty as 
cock, cites a thing annexed-to the land, which ſometime was doubted in our 
da Lit. . 2. | 


386. and | i 
F. N. B. 135 9. P. Per Cur. MS. Rep. Mich. & Ann. B. R. in caſe of Smith v. Tindall.— 


® But herein is 2 diwerſity to be obſerved, 20 in the caſes aforeſaid, be that rehuts c/ozms under the 
warranty, end when he that would rebut claims alove ite warranty; for there he ſhall not rebut ; 
And therefore, if any /and: be given to two brulu en in fee ſimple, with a warranty te the eideft and bis 
heirs, the eldeft dies ævitt aut 1ſur, the ſurviver, albeit he be br to him, yet ſhall he eo abu, becani: 
bit titie to the land i: hy relation above the fall of the Twarronty, and he comes rut under th: eſeate of 
him to whom the <warranty i; made, as the diſſeiſor, &c. dotli. Co. Litt. 355. a. 


*[165] 
17. Perſons may rebut, and perhaps vouch, who are neither hein 
nor formally afſignees to the garrantee, but have the eſtate warrantech 
diſpoſitione & inſtituto legis, which he conceives not to differ ma- 
terially whether they have ſuch eftate warranted by the common 
law, or by act of parliament. The firſt of this kind is tenant h 
the curteſy. The 2d is the lord of a villein. The 3d is baſtart, 
where the anceſtor grants lands to him with warranty. And many 
other eſtates are of this kind; as tenant in dower, it endowed 0 all 
the land tuarranted; an occupant, tenant by the flatute of © K. 2. 
cap. 6. where the feme conſems to the raviſher; tenant by 4 © 5 
Pb. & AM. becauſe the ward conſented to her taking away without 


the 
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„ me guardian's conſent ; lands, warranted, which after become fore 

4 feited to the king or ther lords, &c. Per Vaughan Ch. J. Vaugh. 
390, 391 392. in caſe of Bole v. Horton. 

1 18. A, deviſed lands to M. his wife in fee. MI. married T. + 635. a 
and they two by indenture covenanted to levy a ine to the uſe Pang 4, | 
of them for their lives, remainder to T. and his heirs with warranty, held, that if 

h A fine was levied accordingly. T. deviſed the premifſes to E. [his thouguceſty 1 

E . 5 f N ue uſe is | 

FF daughter and heir at law] and died; and afterwards M. died. It n porting 1 

1 was objected to the title of E. that the warranty was here exe- yer he may | | 

SR cuted upon an eſtate of uſe, where the heir comes in en. le poſt ; take advan- M1 

th and therefore E. could not take advantage of this warranty, and tage of 2 I 

. . ; warranty $ 
that the warranty is only to T. and MH. and to the heirs of T. and annexed to Vi 
"GR nat to the heirs and affigns T. and that E. could not rebut % rea- his eſtate, 1 
5 ſon of this warranty, and fo cannot make a title under it. But it W ον ng to Fo 
/ 1 3 4 [] 1 K * - LincorYN 20 
was held per Cur. that tae heir of I'. here might rebut, though courror's F 

5 ſne comes in en le poſt before the warranty had attached, as well as caſe, be- A 

_ he might do after the warranty attached, contrary to the opinion of e * Al 

may Lord Vaughan; though one that comes in en le poſt cannot vouch, ues the A 

oy, Jt MS. Rep. Mich. 5 Ann. B. R. Smith v. Tindal. eſtate in | 

8 E. | law in paſ- bl 

max ſ-flion is transferred to his uſe, and he is tenant of the legal eſtate, and has all advantages nt 

Jeng which the tenant before had to defend his eſtate, and therefore he may rebut ; for that is to de- Wl 

dug! fend his eſtate, but cannot vouch ; for that is to recover in value for the loſs. It was ſaid per 8 

yy 63 Cur. Mod. 193. that they had adjudged lately that ceſty que uſe might rebut, in the caſe of Fowle 1 
v. Doble. Aud that fo it was held Cro. C. in caſe of Spirt v. Bence, And Jo, 199. in caſe 1 

hut 3 of Kendall v. Fox. | Ms 

chu. HI 

t a (E. c) Rebutter. What Perſons may le re- ses (e. e) a 

lag butted. Ul 

. Sag | 1 

1 our * . . . . 1 
$7 I F diverſe heirs in gavelkind demand land by writ, the Warranty A 

A defendant may rebut them, as well as the eldeſt by a - her bil 

dey the warranty created by him from whom the land comes, (which is a 1 

rebut: lineal; for they ought to be vouched together, if it was demand- of land in AM} 

7 ” ed by a ſtranger. 17 E. 3. 61. 21 Aſſ. pl. 8. 21 E. 3. 21. But dae . 9 

ccanſ ug b-en- we 

ſtats of quzre. | gv; for q 
this mall enſue the order of the common law; but releaſe ſhall enſue the order and nature of the 4 
laid or inheritance, and ſhall be a bar to ail that may claim the land j quod non nega: ur- Br. Gar- 5 ; 
ranties, pl. 69. cites 21 E. 3. 21. and 22 E. 4. 10. 1 

. mw 2. [ But] the defendant cannot rebut them by a collateral war- 1 

antes, ranty of the anceſtor of the plaintiffs, from whom the land does not q | 

T 0. come, becauſe the plaintiffs could not be vouched if the land ſhould [ 166 ] bl 

wo be demanded by another without aſſets. 17 E. 3. 61.] 1 

ant J 3. But he may rebut them by a collateral warranty with aſſets ; I 

a/ N for there they ought to be vouched by reaſon of their poſſeſſion, if I | 

* the action was brought by a ſtranger, 17 E. 3. 61.] 1 

0 . 1 

5 R. 2. 3 

4&5 [ 
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166 Ot, Uoucher, 


(F. e) Rebutter. In what Cafes it may be. 
But if it be [ 1. 7 ER E the tenant may vouch he ſhall not rebut. 25 E. 


admitted 
that man 3+ 50. ] 


cam 4 vouch by force of warranty created <vith an uſe, yt he tut by it; and ſo th is of 
rant W? * may ret by it 3 and ſo the warranty 18 0 
effect. 2 Roll. 787. pl. 1. in caſe of Tebbe v. Popplewell. 


[ 2. If eee with warranty to him and his aſſigus aliens and re- 
takes eftate to him and his wife, and after they are impleaded by the 
heir of him that created the warranty, they ſhall not rebut him, be- 
cauſe they may vouch the baron, and fo come at the warranty. 25 E. 
3- 50. per Curiam. ] | 

S. P. Br. 3. If the baron has cauſe of action to the land of which his ſenie i; 
2 bound to warranty, he {hall be barred and rebutted by the warranty ct 
1 A 16. his feme if ſhe be alive at the time, &c. Br. Voucher, pl. 131. cites 
—Br. Gar- II All. 10. | 

rantics, pl. 

43- cites S. C- and M. 13 E. 3. 

4. Treſpaſs fer taking of toll contrary to the grant of H. 3. the 
defendant pleaded a grant of King Fohn of the ſaid cuſtom, the plan- 

ti alleged a compoſition between the 2 viii, and that the defendai: 

by taking, &c. has broke the compoſition ; and per Knivet, clearly he 
ſhall plead as here, and ſhall not be drove to the writ of covenant, 
and by conſequence may rebut in ſuch caſe. Br. Barre, pl. 107. cites 

; FP. If 2 exchange lands, and the one enters by the exchange into 
the land of the other, and enferffs the other of his land which the 
other had in exchange, and after the feoffee is impleaded and vouches 
by the exchange, the other may rebut him of the voucher, inaſmuch 
as he is in by the feoffment and not by the exchange, as it is ſaid. 
Br. Voucher, pl. 148. cites 45 E. 3. 20. 
6. Where I grant to my tenant to hold without impeachment f 
weſte, or that he Hall not by az patkgrt by ceſſavit, in this caſe tie 
tenant may rebut by it, and ſball not be compelled to ſue writ of co- 
venant. Br. Barre, pl. 25. cites 19 H. 6. 62. 8 4 


Ibid. pl. 70. cites S. C. 


7. If one gives land in frantalmoigne or frank-marriage, he can- 
not have a contra formam feoffamenti, becauſe there is no certain 75 
m 


ſervice contained in the feoffment or gift, and therefore out of 
17 ſtatute of Marbridge, cap. 9. but he may rebut, 2 Inſt. 


[167] (8. c) Rebutter. What Perſon. In Reſpect 
5 of Eſtate. In of other Eflate. 
A man may [I. H E who is in of other eſtate may rebut, as if the warranty 


eee be annexed n eflate tail, and dance leaſes for life, by 
in ſcics fe- Ne annexed ty an glass tai, and fenes leaſes 2 


Uoucher. 


whic,* he gains a fee, yet if he be received upon default of leſſee, he cias, &c. by 


| reverſion in 
may rebut the donor. 45 E. 3. 18. b.] Go 
ſhall rebut the plaintiF or demandant by warranty of fe tail, Br. Barre, pl. 13* Cites 45 E. 


3. 18. 8 
4; where a gift in tail is made to the baron and feme with warranty, and they leaſe for life, and the 


tenant is implraded by ons wha is heir to the warranty, and makes d fault aſtir d fault, and the baron and 
feme are received by this reverſion becauſe they leaſed for life the reverſion to them, yet they 
may rebut the plaintiff by the warranty of tail. Br. Ibid.—— 7d yt if they had vouc hed, the veuc hes 
full not be compel!.d to warrant, but only eftate tail; note a diverſity. Br, Ibid. 


2. A. ſeiſed in fee infeoffed F. S. and I. R. to the uſe of himſelf Oro. C. 145. 
and M. his zw:fe for their lives, remainder to B. their eldeſt fon in e 
tail, remainder 4 C. the 24 fon in tail, &c. remainder to his daughters between 
in tail, remainder to the right heirs of bis daughters [of A.] after- the I lis as 
wards A. by deed with livery and ſeiſin gave to 2 and K. his wife Ne in 
and to the heirs of the body of C of K. begotten, remainder fa the Ggo. C. dif- 
heirs of his body rendering to A. and M. a rent, with warranty ferently 
again/t all men. Afterwards A. levied @ fine with proclamations to fr 5 4 
2 ſtrangers fand their heirs with warranty againſt all perſons] who but in Ero. 
rendered to A. for life, [for a week] remainder t C and K. as before. the point. ot 
A. died. M. entered. B. ſurvived, and was heir to A. M. died B. being in f 

. | other eſtate 
entered. It was objected, that after the fine levied by A. with zs not men- 
wandler to him for life, remainder to C. and K. they were in of tioned. 
oraer eſtate than that to which the warranty was annexed, But 
:cilyed contra; for the fine operated upon the reverſion of A. and 
in confirmation of the firſt eſtate of C. and K. but admit that he 
bo in of other eſtate, yet he may rebut well enough by force 
of the warranty. And therefore judgment in ejectment was given 


for the leflee of C. Jo. 199. pl. 15. Mich. 4 Car. B. R. Kendal v. 


Fox. 


Proceſs and Proceedings in Voucher, 


(H. 
&c. 
I, ] F the tenant wonches foreigner, the voucher ſhall be determined Br. Mort- 
in banco, and if the vouchee be returned ſummoned, and makes danceſtor, 

default, the aſſiſe fall be remanded ia pais without re-ſummoning the 8 3 
vouchee, and it the demandant recovers there againſt the teuant, the 
tenant fhall make the record come into bank, and there ſhall have judg- 
ment over in value. Br. Voucher, pl. go. cites 3 Aſſ. 10. 

2. When the heir is vac hed within age, and the demandant ſays 
that there is no ſuch, &c. for he died in the life of his father, tor it 
Joall nat iſſue to ſummons. bim, by which the death may be returned, 
nor the demandant cannet ſay that he is of full age, and pray that he 
may be viewed ; for there is no ſuch, Br. Counterple de Voucher, 
pl. 39. cites 7 Af. 4. . | 

3. Præcipe quod reddat againſt baron and feme tenant in detber, 
who was received, &c. and veyched the heir within age, and prayed 
Wat the parol demur for his nonage, and prayed that he be ſur- 
moned in this county and in 2 others; and the demandant ſaid that 


N 4 he 


167 


1 
, 
p 28 " - 
SPARK NAS dn eh * 22 — * — 
: — een k 2 4 as TR Br WY N — 1 * 1 
. —— — . = kS 3 2 wa p * 8 K 
N _ K — . . 2 22 ü-] . ̃⅛˙ ns, IE 9 \ __ 
o — 8 85 - _y — - - YT IRA 222 8 . 6 £ g 
\ 2 * FL 1 _ — — a pb me es. — . DO way 
AL 4 * FO — NN 4+ 8 4 L = ——_— — wo 
* I \ r > 
8 hs _ 


8 IE Cs 2 
— —— — ene entonnyes — 
— = 1 8 e h 


6 Aeris TY * 2 8 8 * — me 
FF Sr a 6 * 
— . . 9 + 
r 2 boo 


N =. 
8 
4 


+ Wr 0 * W a D 
8 TY ves 
— — J . 
wo. . — 
o=_ 


WE SIS 
— 2 


£ 


8 
% — * 
— 


— 


—— 
— — 


8 es, 
— - 8 — 8 
— * 2 * 


— — 2 


— — 8 
—ͤ—z— — — 
= — n — 


2 
- — 


— 
— TEN 3 
7 * th o o 


f he _ 
R A. "ol * * 
% 4 * N N a, v 1 - . at l - qd 
p * 1 6 F hs 
m_—_ VEST. e 5 — a0 4 u r - „ * 
” „ Ts * l q 4 wa 1 5 p a < 8 2 þ- 
' "owe . > an. E 

wu A p 

— 1 . 8 1 , 


167 Uoucher, 


he has aſſets in this county where, &c. and prayed that the proceſs 


be continued there; et non allocatur. Br. Voucher, pl. 65. cites 
1 x 


ſ 168 ] 4. In præcipe quod reddat, if the tenant vouches at the day of 


the ſummons returned, the demandant ſhall not have counterplea that 
the veuchee is now dead, but ficut alias ſhall be awarded, and this 
ſnall come by return of the ſberiſt; but at the day that the tenant 
vouched, the demandant might have ſaid that the vouchee is dead 


but contra when it is incurrred in proceſs, Br. Counterple de 


Voucher, pl. 30. cites 21 E. 3. 36. 
5. Præcipe gued readat was brought, and the tenart vouc hed, 
and proceſs ſued again} the vouchee to the ſequatur ſub ſuo periculo, 


which was returned tarde, ard the vouchee did not come; and the 


demandant had judgment to recover againſt the tenant, and the 

tenant in miſericordia. Br. S2quatur, pl. 1. cites 42 E. 3. 13. 
Ard per 6. In anwer the tenant vouched the 1 of full age to parcel and 
pr: (=: oo MY ſhewed deed, as he ought, and for other parcel he vouched the heir 
tenant wou- in ward of F. for parcel, who had parcel of the land, and in ward 
ches the beir of WW. who had the ro, as he ought, and prayed that they may be 
a i ſummoned in this county and in divers others, viz. the one guardian 
county, the Of the body in this county, and in another county, and the heir in 
jedgment/ſhal! this county ſolely, and the other guardian in another county; and 
be that ſhe ſummons to warranty iflued, and the guardian who was vouched 
gainfube bei in the foreign county came, and the other who was vouched in 
; & har [of- the ſecond county made default, and where the heir was vouched 
„, of full age he was efloigned, and this guardian who appeared 
ra 7 faid that he has the body of the heir, and part of his land, of 
and other- the grant of the king, wall full age, and demanded judgment rege 
_ mat inconſulto, &c. Belke. ſaid, you ſhall not be received to ſay any 
again the thing in delay of the demandant till the other comes; but per Finch, 
tenant, and in præcipe quod reddat, it is as you ſay, the one ſhall have idem dies 
3 in till the other comes; but en voucher in ward in writ of deter, 
. every one is vouched for his portion, and he who comes firſt ſball be 


heir when received to ſpcak for his portion. Br. Voucher, pl. 38. cites 48 E. 
he has [Caſ- 4 | | 
ſets). But 

when the heir is vouched in ward there every one ſhall anſwer for his portion, and the deman- 
dant ſhall recover againſt the tenant, and he over againſt every one for their portion, io that be- 
fore the tenant has recovered in value againſt them, be ſhall have their portion extended; for 
though the one has aſſets to make iu value, yet every one ſhall render according to his portion. 


1b d. 


7. Grand cape ſhall not ifſue till the extent be returned, and 
idem dies given to the eſſoign. Br. Voucher, pl. 38. cites 48 


Br. Juriſ-— 8. Formedon in the county of Cheſter, the tenant wouched to 


= named warranty two, who ſhall be ſummoned in the ſame county, and J. 
C. N. who fhall be ſummoned in the counties of D. and N. becauſe he 


had nothing in Cheſter, and prayed that they be ſummoned in the 
fame e or in all the counties as the law will, by which the 
juflices of Cheſter ſent the record into bank; and Hamur would have 
had proceſs againſt the two in Cheſter, and idem dies given 0 


Uoucher, 
£kird, and proceſs here againſt the third; but per Belke, proceſs 


ſhall be made againſt them in common, and at one and the ſame time; 


for if the one appears, he ſhall not be put to warrant before the 
other comes, or till the proceſs be determined againſt him, and 
therefore proceſs ſhall be made here againſt all, as in curia magis 
dizna; by which it was awarded that proceſs ſhall iſſue to the prince 
to ſummon the two in Cheſter, and proceſs to the ſheriff of D. and N. 
to ſummon the other there, and when the warranty is determined 
here in bank, all ſhall be remanded; Quod nota. Br, Voucher, pl. 
41. cites 49 E. 3. 9. | 

9. Where three writs are returned and none of them ſerved againſi 


the vouchee, the demandant ſhall recover againſt the tenant, and he 


ſhall not have in value againſt the vouchee ; contrary where any 
writ is ſerved againſt him, and he makes default at the ſequatur. 
Br. Voucher, pl. 86. cites 14 H. 6. 7. 19. 20. 5 ; 
10. Præcipe quod reddat, the tenant vouched, and ſummons ad 
warrantizandum iſſued, and the ſheriff returned quod mandavit bal- 
live, &c. qui nullum dedit reſponſum ; by which iſſued non omittas, 
and the ſheriff returned quod nihil habet, &c. nec eft inventus, &c. 
as he ought in this caſe, contra of the tenant in formedon ; for he 
may be ſummoned in terra petita, by which iſſued pluries, and af- 
ter plus pluries, and then ſeguatur ſub ſus periculo, and the writ was 
not ſerved, and the tenant ſaid that he delivered the writ to the ſheriff, 
end ſaid that the vouchee is dead, and that he died after the iſſuing 
of the writ of ſeguatur; and the beſt opinion was that the writ of 
non omittas ſhall ſtand for none of the writs which is ordinary pro- 


ceſs upon the ſequatur; for he Hall have ſummons, alias, pluries, plus 


pluries, & ſequatur, over and above the writ of non omittas; quære. 
Br. Sequatur, pl. 3. cites 14 H. 6. 7. 20. | 

11. In ſome caſe wo ſequaturs ſhall be awarded, as where a 
man vouches one within age, and prays that the parol demur, and the 
demandant ſays that he is of full age, by which iſſues ſummons to be 
viewed, and alias, and pluries, and ſequatur, and if he appears at the 
ſeguatur, and is awarded to be of age, then proceſs ſhall iflue againſt 
him as vouchee, viz. by ſymmons ad warrantizandum, alias, pluries, 
and ſequatur ; for the firſt proceſs was but to be viewed, and not to 
warrant the land, and ſo two ſequaturs; per Vampage. Br. Se- 
quatur, pl, 3. cites 14 H. 6. 7. 20. 


- 


[ 169] 


12. Fne ſequatur ought to be ſued by the tenant to the ſheriff, and x; js caned 
he make ſuit to him to ſerve it at his peril, Br. Sequatur, pl. 3. a ſequatur 


cites 14 H. 6. 7. 20, per Aſcue, 


cauſe the tenant ſhall loſe his land without recompence in value; unleſs he upon t 


bring in the vouchee to warrant the land unto him, Co. Litt. 101. b. 102. a. 


13. If at the ſequatur the writ is not returned ſerved, the vouchee 
may enter voluntarily; for at the ſequatur the land is to be loſt; but 
at the return of the ſummons and other proceſs, he cannot enter 
without procels ; for the land is not there to be loſt. Br. Sequatur, 
pl, 3. cites 4 H. 6. 7. and 20. Per Darrantyne. 


14. In præcipe quod reddat, the tenant vouched two, who entered 


into the warranty and v2ug hed the tenant by a /irange name, and 


ſhewed 


ſub ſuo pe- 
riculoy be- 
hat writ cau 
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pl. 157. fhall recover, (for there is no more proceſs to be made) and the 


L. 393. a. 7 warrantizandum; whereupon, if the ſheriff returns that the 


N grad 7 112. cites 10 E. 4. 9. : 


169 Voucher. 


ſhewed cauſe; the voucher was granted, and proceſs iſſued againſt 
him; quod nota; though he was the tenant who had appeared, 
GELS vouched before; quod nota, Br. Procels, pl. 115. cites 
NI . 4 7. | ; 
Br. Reco- x5. If the tenant vouches and the ſherif” returns him ſummoned, 
. 7- and he does not come, by which grand cape ad valentiam iſſues, and 
Br. Proccrs, the ſheriff returns [that the vouchee had] nothing, the demandant 
cites S. C. tenant over, upon a default. Br. Voucher, pl. 140. cites 4 H. 7. 
18. Per Huſſey Ch. }. | 


16. The proceſs whereby the vouchee is called, is a ſummreas 


vouchee is ſummoned, and he makes default, then a grand cape al 
valentiam is awarded; and if he makes default again, then judgment 
is given againſt the tenant, and he over to have in value again 
the wouchee, if the vouchee appears, and after makes default, then 
farvum cape ad valentiam is awarded; and if he makes default 
again, then judgment as before, But if the ſheriff returns that the , 
vouchee hath nothing, then, after writs of alias and pluries, a writ 
of ſequatur ſub ſus periculo ſhall be awarded; and if the like return 
be made, then ſhall the demandant have judgment agam/t the tenant, 
but not to recover in value, becauſe the vouchee was never warned, 
and it appears that he has nothing. But in the cape ad valen- 
tiam, it appears. that he has aſſets; and his making default after 
ns, is an implied confeſſion of the warranty, Co. Litt, 
101. b. : 


r | (I. c) Pleadings by Tenant. 
170 : OI | | 
When the I. W HERE rent charge is demanded by formedon, &c. the te- 
ene | nant may vouch, but then he ought to ſay that the rent in 
6 demand is rent charge, and that F. N. was ſeiſed of the land ont of | 

hich, &c. diſcharged the rent, and inferffed him, &c. and vouch 


of rent wou- ww 


of the land; per Littleton, quod non negatur. Br. Voucher, pl. hs 
a1 


ebes of the 


charged of | 
the rent, there be nerd nt to ſhowy bow it was diſcharged in the hands of the feoffee ; for the demandant 
bas nothing to do with the warranty; for he is not to be charged with it. But when the vouchee 
comes in, there he who vouches ought to ſhew cauſe ; for the vouchee is to be charged. Br. 


youcher, pl. 88. cites 22. H. 7.9 Br. Recovery, pl. 15. cites 21 H. 6. 10. 


2. If feoffor will implead one that comes in en le poſt, the te- 
nant may in his plea ſet forth the matter and conclude his plea , 
contra tbarrantiam ſuam he ſbould be impleaded ; but in this caſe the 
plea cannot be concluded 3 ; but he that will make uſe 
of this plea coming in en le poſt muſt conclude in this ſpectal 
manner. And if the party may do this againſt the feoffor him- 
ſelf, why may he not do it againſt the heir? There is no odds when 
the warranty deſcends; for it is the eſtate that is warranted. 


MS. Rep. Mich. 5 Annæ B. R. Per Cur, in Caſe of Smith v. 
Tindal. | | 
| (K. c) Pleads 


PST ta by 3 * - = 1 </a>. 
Sinn —_ _ — 
e — © — 


(K. c) Pleadings by Voucbee. 


I, [ N admeaſurement of paſture the tenant by his warranty was 
received to ſay that the demandant was his tenant; judgment 

of the writ brought by the tenant againſt the lord. Theloal's Dig. 
of Writs, lib. 13. cap. 10. f. 17. cites tempore E. 1, Admea- 
ſurement, 11. | 

2. It is faid that the vouchee may plead variance b.tween the ori- 
ginal writ and the pone, and the like. Theloal's Dig. of Writs, 
lib. 13. cap. 10. ſ. 3. cites tempore E. 1. Br. 861. 

3. Vouchee may plead om://zon of blood in the deſcent in writ of 8. p. in for- 
right. 'Theloal's Dig. of Writs, lib. 13. cap. 10. ſ. 3. cites medon in 
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tempore E. 1. Br. 861. | _ 3 1 

2 UB 

11. cites Mich. 18 E. 3. 42. and Trin. 27 E. 3. 78. and Paſch. 21 H. 6. 30. 8. P. Ibids bt 

„ ſ. 8. cites Hill. 18 E. 2. Formedon, 59. So in writ of aiel by parceners the tenant by his | [ 

warranty was received to abate the writ for repugnancy in the deſcent apparent in the count. Theloal's Ul | 

Dig. of Writs, Lib. 13 cap 10. f. 5. cites Trin. 3 E. 3. Joinder in Action, 29. Ms 

jj 

4. The vouchee cannot plead to the form of the writ, Theloal's 1 

Dig. of Writs, lib. 13. cap. 10. f. 1. cites M. 3 E. 2 Voucher. 1 

250. 2 E, 3. 40. and 2 E. 3. Br. 251. | i 

5. It was faid, that where the tenant admits the writ good in à The vou- 11 

hamlet, the youchee by this may counterplead the lien. Brook ſays, — 1 

quære inde, and this in plea of the land; it ſeems to be præcipe hr the place Ut 

quod reddat. Er. Counterple de Garrantie, pl. 9. cites 5 E. 2. and berg the 1 

Fitz. Voucher 251. 2 1 

ſei! to be, is mt a vill but a hamlet, Theloal's Dig. of Writs, lib. 13. cap. 10. ſ. 1. cites M. 5 K. 1 

2. Voucher 251. and with this agrees T. 22. E. 3. 8. il 

* Przcip: quod reddat is brought in S. whereas the land is in D. and the tenart arcepted the writ, and. wh 

wnucked, and the pouchze entered inte the warranty, and pleaded in bar, where he might have plended this we 

ö te- matter t- the place; and ſo he loſt the advant: ge: for he cannot abate the writ by this miſtake of 1 

t 1 the vill, becauſe the tenant has affirmed it, but hereby he might have drove him from the place 4 ; 

Ut of Br. Brief, pl. 186. | 187] cites 22 H. 6. 12. 13. . *[171] ili 

| . | : 48 

1 6. Tenant by his warranty ſhall plead the iſngſmer of the des It was (rid ji | 

LF” mandant, Theloal's Dig. of Writs, lib. 13. cap. 10. ſ. 4. cites that the te- [i 

Hill. 7 E. 2. Voucher 259. — WI 
t | \nt = 

_ ſhall plead miſnoſner of the nt ber of the dimandant. Theloal's Dig. of Writs, lib. 12. cap, 10. f. 20. 4 | 

1 Br. cites H. 10 E. 4. 490.——S. P. viz. that ſhe had another name of haptiſm. Ibid, f. 19. cites 1 

. Hill. 44 E. 3. Eſtoppel S. But Ibid. S. 21. cites Mich. 15 E. 3. Eſtoppel 238. That in writ ig 

of coſinage the tenant by his warranty ſhall not plead to the writ, that ile anceſior of the demumdamt 1 

he te- of whoſe ſciſin, &c. had another name of baptiſm. ; 3 | 

plea þ 7. In writ of entry in the poſt againſt baron and feme, ſuppoſing But this Fl 
aſe = that the feme ſole entered, &c, the tenant by his warranty may have challenge Mt 

ke 10 challenge to the writ, and ſhew this matter in abatement of the 2 Mt 

ſpect Writ, inaſmuch as the entry of both ought to be ſuppoſed. The- fore the © bil 

r him- loal's Dig. of Writs, lib. 13. cap. 10. cites Mich. 9 E. 2. Br. view, o i 

s when 612, 1 . es | | therwiſe jt 4 
ranted- 5 2 Will not a- 
ich v. date the weit. Fitzh. Brief, pl. 8 1a. cites S. 828 
8. In al 

Pleads 1 
Hi 
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r 
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— 
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_ Uoucher. 


So in writ $. In writof entry within the degrees, the vouchee was received 


of entry out to ſay that he entered by another. T heloal's Dig. of Writs, lib. 13. 


of the de- 5 
ges, the Cap. 10. ſ. 2. cites 3 E. 3. It. North. Br. 742. 22 Hf. 6. 15. 
vauchee was receive. to plead in abatement of the writ, giving writ within the degrees, Theloal's Dig. 


of Writs, lid. 13. cap. 10. f. 2. cites H. 22 E. 3. 1. and 24 E. 3. 32. 30. | 
Where 1 9. Tenant by his warranty may plead parcenary of the part of 
ifeoff 2, and the demandant in abatement of the writ. Theloal's Dig. of Writs, 


the one i . . 4 
n lib. 13. cap 10. ſ. 5. cites Mich. 9 E. 3. 467. 
and vouches me, I ſhall not abate the writ by the jointenuncy, but all d it upon the ie, and owit 


him of the warranty. Br. Voucher, pl. 70. cites 21 H. 6. 26.————The vouchce cannot plead =» 


gpintenancy or ſeveral tenancy after entry into the warranty in abatement of the writ, but they are good 
counterpleas of the lien. Theloal's Dig. of Writs, lib. 13. cap. 10. f. 16. cites M. 22 l. 
6. 25. 


10. In formedon the tenant by his warranty was reczived 
to ſay, that an anceſtor of the demandant, to whom the deman- 
dant is not made heir, was laſt ſeiſed, &c. Theloal's Dig. of 
N lib. 13. cap. 10. ſ. 4. cites Mich. 6 E. 3. 288. and 21 

. 6. 39. | 


N in writ 11. The vouchee before entry into the warranty, may ſay 
_—_ that the tenant is dead. Theloal's Dig. of Writs, lib. 13. 
feme, the Cap. 10. ſ. 6. cites Paſch. 10 E. 3. 503. * 5 H. 7. 40. and 14 
vouchee H. 6. 7. | 


can not 
that the feme is dead before entry into the warranty. Theloal's Dig. of Writs, lib. 13. cap. 10. f. 
23. cites Mich. 29 E. 3. 62. — f after entry he ſhall plead that one of the tenants is dead. The- 
loal's Dig. of Writs, Iib. 13. cap. 15. ſ. 13. cites Mich, 44 E. 3. Voucher 67. 

® Br. Voucher, pl. 155. cites 5 H. 7. 38. 39. S. C. That the vouchee may plead the death of the 
tenant. 


He was re- 12. The vouchee ſhall plead diſcontinuance of the proceſs. he- 
ezived to loal's Dig. of Writs, lib. 13. cap. 10. ſ. 6. cites Paſch, 20 L. 3. 
503. 5 H. 7. 40. and 14 H. 6. 7. 

1 ad warrantizandum. Theloal's Dig. of Writs, lib. 13. cap 10. f. 17. cites H. 
3 H. 4. 11. | 


13. Tenant by his warranty may plead to the matter of the 
count and writ, as repugnancy between the writ and the count in 
matter. Theloal's Dig of Writs, lib. 13. cap. 10. ſ. 8. cites Mich. 


10 E. 3. 537. 55 2 | ; 
[ 172 ] 14. The vouchee in entry in the poſt, pleaded to the writ that 
. the demandant might have had writ of entry within the degrees. 
poftagainſi2, Br. Enter en le per, &c. pl. 38. cites 22 E. 3. I. and Fitzh. 
—_— waucbed Voucher 131. | 
Heir © | 

the diſſciſor, who ſaid that the d ſſei ſor died ſeiſed, and he emered as brir, and indemed the feme of the diſſeiſors 
named in the writ, and alientd the two parts rr fidue to another named in the writ, and ſo the demandant may 
have writ within the degrees 3 judgment of writ in the poſt, and the writ was abated by award; for it 
ſhall be againſt the feme in the per ; for ſhe is in by ber baron, and ſhall be againſt the other in the 
per & cui; for per Wilby, it ſhall not be in the poſt where it may be within the degrees. Br. 
Br. Enter en le 


Voucher, pl. 78. cites 24 E. 3. 70... — Br. Brief, pl. 46. cites 8. C. 
per, pl. 2 3. cites S. C. 5 


To forne- 15. Cui in vita in the poſt, the tenant vouched W. couſin and | 
dn,the te- heir of W. Knivet bid him ſhew how he is couſin and heir; but 
nant voucbed Fencot ſaid he ſhall not upon the voucher but upon the warranty de- 


r aig ned, 


ns 7. a: 


mh vv _ 


raigned, quod non negatur. Br. Voucher, pl. 57. cites 38 E. 
2» 15. | ; | 


172 


couſin and 
heir of B. 
and ſhewed 


how couſin. And per tot. Cur, He need not ſhew how couſin in this action, and the record was en- 


tered without the coſinage &c. Br. Voucher, pl. 76. cites 15 E. 4. 4. 


16. A man vouched the heir by lien anceſtrel, who came and 
pleaded riens per diſcent, and the other e contra. Br. Voucher, pi. 
128. (bis) cites 38 E. 3. 22. | 

17. Mortdanceſtor by 4, where the tenant vouched to warranty 
in a foreign county, by which the record was ſent into bank, and 
proceſs made againſt the vouchee, who came and entered fimply into 
the warranty, and ſuid that A. was ſeiſed in fee, and took him to ba- 
ron, and had iſſue PF. and died, and he 1s tenant by the curteſy, the 
reverſion to F. and prayed aid of him, and that the parol demur 


Br. Mart- 
danceſtor, 
pl. 2. cites 
S. C. Brook 
ſays, and ſo 
ſee that 
mortdan- 
ceſtor ſhall 
be taken im 
the county, 


by nonage; and there it is agreed, that though he entered ſimpl 

into the warranty, yet he warrants only ſuch eſtate as. he has in to 

ſeſſion, viz. the tenant” who has vouched him. And ſo ſee that por gre 
he may ſay that the tenant has only the eſtate for life, and that he vouch at 

himſelf has only eftate for life; nota. Br. Voucher, pl. 16. cites large in NW 
4111 | „ . 


| ceſtor 
Brook ſays the cafe ſeems to be, that 4 daughters were heirs, the ons entered into the whole, and tk ns 
baron, and had iſſue a daughter, and dicd ; the baron tenant by the curteſy mad; leaſe to the tenant far bis 415 
cun life, the two aunts and the mece joined in mortdanceſtor againſt the tenant, and he wouched the tenant by 41H 
the curt;ſy, and prayed aid of hs au daughter, one of the demand uni,; and after the niece was nonſuited, 1 
tummoned and ſevered. Fr. Voucher, pl. 16. | wy 


18. Tenant by his warranty may /ay that the demandant has ano- 
ther writ pending, &c. per Finchden. Theloal's Dig. of Writs, 
lib, 13. cap. 10. f. 14. cites Paſch. 41 E. 3. 11. and ſays, See 
Trin. 5. H. 7. 39. Quære. | 

19. In præcipe quod reddat, if the vouchee comes and demands 

the lien, he ſhall not ſay after this, that the tenant is not tenant; iſh 
: 


£4 12 "MA 22 4 
Zn a r 1 2 


quod nota bene. Br. Counterple de Garrantie, pl. 11. cites 45 E. 7 
3 = | 2 . ; ; 

20. Præcipe quod reddat againſt A. of 2 acres, and another præcipe Br. Brief, ll 
in the ſame writ againſt B. of two acres, and A. vouched B. rohe came, Pl. 78. = 
and /aid that the land demanded againſt him in the one precipe is $781 ©® 1 


the ſame land which is demanded againſt A. who vouched in the firſtt | 
præcipe, judgment of the writ; and no plea, becauſe A. ho = 
| vouched, has affirmed the writ good, Br, Voucher, pl, 36. cites 46 | 
. E. 434 ö. | | - 
| 21. In formedon, &c, the vouchee ſhall not have plea to the writ, 8. P. Br. 
where the tenant has admitted the writ, unleſs in matter apparent, and Voucher, 
things which trench ta the rd of warranty, Br. Voucher, pl. een 


rn 


Dre 
— by 2 — 


5 ; 
, 70. cites 21 H. 6. 36. Per Newton. 3. 70. 
C 22. In formedon the tenant vouched, and the vouchee came, and Br. Garran- 
3 entered into the warranty, and pleaded releaſe with warranty of an- ties, ple 23- 1 | 
: . Ceſtor collateral of the demandant, whoſe heir, &c. to J. N. then te- ©**- 2 Wt: 
nant, &c. Que Eſtate * he has; and a good plea, and yet the vouchee may plead 17 
4 is renant by the warranty, but not tenant in ſact. Br Voucher, pl. reteafe Wh 
5 72, Cites 22 H. 6. 12. | 5 It) 
"M ter the entring into the warranty. Rr. Voucher, pl. 105. cites 5 H. 7. 38, 29. 2:4 pr {0 


Port, if the demandant releaſes all bis right to the voucher, after that de is entered into the warranty, this 
15 


Gs *[173] 


173 Uoucher, 


is 2 good bar; for after this he 15 tenant in law, and comes in loco tenentis. Br. Voucher, pt. 72. 
eites 22 H. 6. 12. | 


Br. Brief, 23. If in writ of entry in the per & cui, the tenant vouches him 
fr 3 in the per, he may enter into the warranty, and plead in abatement 
e of the writ, by falfify:ing the entry; per Port. Quod tota Curia 
conceffit. Br. Voucher, pl. 72. cites 22 H. 6. 12. 

24. In præcipe quod reddat the tenant vouched one within age, 
and prayed that the parol demur. The demandant replied, that he 
was of full age, priſt. Brown ſaid, that the form now is that the 
voucher ſhall ſtand, and after he may fay that he is of full age, 
Per Cur. By his ſaying that he is of full age, is included that the 
voucher is granted; and after the plea was admitted, and the other 


averred that he was within age; quod nota. Br. Voucher, pl. 75. 


cites 22 H. 6. 48. 

25. In præcipe quod reddat, per opinionem Cur. the tenant by 
receipt may ſay that the land is ancient demeſne. Contrary of the 
vouchee; per Littleton, & opinionem cur. Br. Voucher, pl. 136. 

| Cites 2 E. 4. 27. 
As that the 26. The vouchee may have divers pleas to the er writ, and 
—_— action, after the laſt continuance, as the tenant himſelf might have; 
or is for he is in loco tenentis. Br, Continuances, &c. pl. 81. cites 5 H. 


ran, OT is 
ex/zwed or 7. 40. et Ar, 

CX. 

ente after the laft cantimance. Theloal's Dig. of Writs, lib. 13. cap. 10. f. 18. cites Trin. 5 H. 75. 
Br. Voucher, pl. 105. cites 5 H. 7. 38, 39. S. C. & P. 


(L. e) Pleadings by Vouchee, where there is 4 


Voucher over. 


Br. Vonch- I. T HE ſecond tenant by his warranty may ſay that the fit ten- 
ant by his warranty zs dead. Theloal's Dig. of Writs, lib. 


er, pl. 167. 
cites S. C. 13. cap. 10. ſ. 12. cites Paſch. 18 E. 3. 17. 


— dr. : 
Reſummons, pl. 39. cites S. C But the i tenant by his warranty ſhall net plead the death 
of the ſecond tenant by his warranty, after that tbe /ccond tenant bas entered into the warranty, and has 
piead:d, Fheloal's Dig. of Writs, lib. 13. cap. 10. ſ. 22. cites Trin. 12 R. 2. Voucher 
31. | 


1 2. Formedon againſ? A. who vouched E. who entered into the 
Wks, ib, Warranty, and vouched D. and proceſs returnable octabis Michaelis; 
x3 cap. 10. at Which day D. came, and ſaid that T had brought formedon again/l 


„and A. the tenant, and recovered by action tried, judgment of this 


* writ; and he ſhall have the plea, per Fincheden J. clearly; for 
$.C.—— be ts in place of the tenant, and the tenant himſelf cannot now 
E. _ have it; for he is out of court. Br. Brief, pl. 506. cites 41 E. 3. 
e te- 

nart vouched IO, 11. ; | 

ene who entered into the warranty upon ſummons, and vouch:d R. who was ſummoned, and entered into 
the warranty, and veched C. and prayed that the parol demer, becauſe C. is an infant within age, and fo 
x did; and after u w.:s ſued againſi the tenant, the firſt voucher, and the ſecond wouchee, but not 
gain the infant who was 'vouched ; and good 3 for he was not ſammoned, and therefore can- 
dot be reſummoned; and the ſecond voucher pleaded in har, that during the time that the paro! d:inurredy 


J. S. braught formed againſs lim tenant of the uud, and be confe/\.d the attiny and demandari my 


EMS Me EE 


Uoucher. * 174 


end entered, que eftate the tenant has ; judgment of the writ ; and averred the life of bim who recovered 
the e/tate tail, as he ought, becauſe it is a particular glue, and that the title of the demandant was me ſne 
* between the title of him who recovered and the judgment. And it ſeems there, that this plea does not 
belong to the vouchee ; for it was not in eſſe when he was vouched ; for all pleas which then 
were in eſſe w-re put in the mouth of the vouchee, and therefore the vouchee ſhall not have this 
plea ; for he is a ſtranger to it, and this matter was not in eſſe at the time of the voucher 
to warranty, But per Townſend & Keble, the vouchee ſhall} have thoſe pleas, and ſeveral 
others, which happen of later time. Tamen quzre inde, Br. Voucher, pl, 105. Cites 5 H. 7. 


33, 39. 

3. The wouchee for parcel vouched over, and ſummons ad war- Br. Brief, 
rant” was awarded; and as to the reſidue, the voucher was coun- pl. 332. 
terpleaded, &c. And at the day given the fir? vouchee came, and _— 1 


ſaid that the demandant had entered into parcel after the laſt continu- for he re. 


#ance, and held a good plea in his mouth. Theloal's Dig. of Writs, mains 7 

. . : ; nant of this 
lib. 13. cap. 10. f. 17 Cites M. 5 E. 4. 117. | — 
is counterpleaded ; and he is alſo tenant of the reſt, till the ſecond vouchee has entered into the 
warranty. Quod nota. S. P. Ard if the vouchee dies, they ſhall recover. And per Cur. This 
plea goes to all the writ, and he need no: make other anſwer of the reſt ; for the entry into part 
ſhall abate the whole writ ; for he has falſified his own writ by his own act, and therefore the 
inqueſt was diſcharged as well of the counterplea as of the reſt. Br. Voucher, pl. 109. cites 8. C. 


Thcloal's Dig. of Writs, lib. 14. cap. 7. ſ. 6. cites 24 H. 6. 21. 


(M. c) Pleadings by Tenant after Voucher, &. 


} I N formedon againſt baron and feme and another, all vouched, But a- _ 
and proceſs was awarded againſt the vouchee; and after the 23 
baron made default, and the feme was received; and the other and rad, the 
the ſeme pleaded that the demandant had diſſeiſſed them pending the tenant can- 
writ, c. And after, at another day, it was adjudged that they 3 n = 
ſhould have the plea after the youcher, becauſe the demandant had dun bas A. 
accepted their plea at the firſt day. Theloal's Dig. of Writs, * _ 


lib. 14. cap. 7. 1. 1. Cites Trin. 4 E. 3. 148. 424. contia 
muince. Theloal's Dig. of Writs, lib. 14. cap. 7. ſ. 6. cites Paſch. 20 E. 3. Voucher 127. 


2. After voucher the tenant ſhall not plead to the ferm of the 
writ, Theloal's Dig. of Writs, lib. 14. cap. 7. ſ. 2. cites M. 5 
E. 3. 442 : 

3. Nor to the variance between the writ and ſpecialty, notwith- 
ſtanding that he has waived the voucher, Theloal's Dig. of Writs, 
lib. 14. cap. 7. f. 2. cites Paſch. 6 E. 3. 265. 

4. In mortdanceſtor of rent againſt 2, the ene vouched, and the 
ether pleaded to the writ, and the demandant eounterpleaded the 
voucher, inaſmuch as the rent was rent. ſervice; and yet he who 


had the voucher after pleaded ſeveral tenancy in abatement of the 


2 Theloal's Dig. of Writs, lib. 14. cap. 7. ſ. 3. cites H. 9 
3. 448. 
5 After voucher the ſheriff returned, that the vouchee was dead; 
upon which the tenant, being an infant, would have pleaded jain - 
tenancy, and was not received. Theloal's Dig. ot Writs, lib. 14. 
Cap. 7. ſ. 4. cites H. 18 E. 3. 6. . 
6. The tenant after voucher, and the warver of the voucher, Pr ecipe 


may ſay that the demandant has taten baron after the laſ# con- . pers 


tinuduct. 


= 
N - n 22 
— — . —— ERS ILSCY BIS 


cate 
wy 
6 


ws 8833 * 

— —— 4 — 

n : 
— 


— — 


—— 


Femer, the finuance. Theloal's Dig. of Writs, lib. 14. cap. 7. f. 5. cites 23 
remnant vtuc b E 1 

ra, and pro- 1. | | | 

ceſs continued till the ſummons ad warrantizandum ficut pluries, and the one plaintiff had taken La- 
ren pending the writ, and was nonſuited and ſevered; by which the writ was awarded good for the 
other, and did not abate in all, notwithſtanding that the tetant pleaded it to the wiit, and it wes 
inſiſted for the defendant, that becauſe the tenant firſt vouched, and after pleaded to the writ, that 
therefore “ he was waived the voucher, and all advantages of the plea, judgment, &c. Et non al- 
locatur. Br. Voucher, pl. $3. cites 39 E. 3. 16. | 


*[175] | 
Br. Vouch= 7. In præcipe quod reddat, the tenant vanched M. and day given 
— by Roll, but no proceſs awarded; and at the day the tenant came, and 
faid that after the laſt continuance A. died, and vauched F. as fon 
and heir of M. within age, and prayed that the parol demur. 
The demandant ſaid that to the voucher he ſhall not be received; 
for J. is a younger ſon, and S. is an elder. The tenant faid 
proteſlando that F. is heir, and pro placito that he entered as heir 
efter the death cf MA. Judgment, and prayed, the voucher, and be- 
cauſe the demandant could not deny but that J. entered as heir, 
the voucher ſtood. Br. Counterple de Voucher, pl. 25. cites 38 E. 

27. | | 

L 8. He who wouches _ cannot allege diſcontinuance of proceſs in 
his own ſuit, Theloal's Dig. of Writs, lib. 13. cap. 10. 1. 13. cites 


M. 40 E. 3. 36. 


9. Note, that after the tenant has vouched, and the ſummons ad 


warrant” awarded, the demandant cannot counterplead, per 

Finchd. nor ſay that he who appears as vouchee is the ſame 

perſon who was wvouched ; but the tenant may fay that he is ano- 

ther perſon of the fame name, and pray proceſs with addition, 

2 ſhall have it. Br. Counterplea de Voucher, pl. 14: cites 45 
„6. 

4 If a man vouches, and the youchee enters into the warranty, 
the tenant cannst plead releaſe made after the voucher, and after 1 
laft continuance; per tot, Cur. for he is out of court by the entry of 
the vouchee into the warranty. Br. Voucher, pl. 86. cites 14 H. 6. 
5 7. 19, 20. | | 
Br, Vouch- 11. In præcipe quod reddat the tenant vouched, and ſummons ad 
— -Soy warrantizandum iſſued; the ſherift returned quod mandavit ballivs, 
re. Sc. qui nullum dedit reſponſum; by which iflued an omittas; and 
loal's Dig. the fheri returned gued nihil habet, &c. nec eft inventus, by which 
of Writ, iſſued pluries, and after plus pluries, and then ſequatur ſub Jus peri- 
cnc cule, and the writ was net ſerved, and the tenant ſaid he delivered 
S. C. that the writ to the ſheriff, and faid that the wouchee is dead, and that he 
x was held died after the iſſuing of the writ of ſequatur. And the beſt opinion 
3 was, that where the tenant vouches one who enters into the war- 
plead that ranty, and vouches over, and the ſecond voucher enters into the war- 
1 ranty, the tenant may ſay that the firfl vouchee is dead; for otherwiſe 
3 day of be cannot have good judgment; and therefore it ſeems reaſonable 
the ſequa- to permit him to have the averment here. But Brook fays it is 
tur return · not alike ; for where the vouchee enters, judgment ſhall be given 
<a againſt him if, &c. but here where the vouchee never entered into the 
warrantr, nor uo writ ſerved againſt him, no judgment ſhall be again 

im, 


Goucher. 

Bim, but the tenant ſhall loſe the land; but he ſhall not have judg- 
ment over in value againſt him who never appeared, nor any pro- 
ceſs ſerved againſt him; and therefore it ſeems that he cannot have 
the averment of the death. Quære. And per Aſcue, he cannot 
have the averment of the death, as above, but it ought to come in 
by return of the ſheriff. And per Paſton, if the tenant has 3 

writs againſt the ſheriff, though neither of them is ſerved, the lan 
is loſt, by which, &c. And ſo it ſeems by him, that he ſhall not 
have the averment of the death; and after the parties agreed, there- 
fore quære legem. But it ſeems that he ſhall not have the aver- 
ment. Br, Sequatur, pl. 3. cites 14 H. 6. 7. 20. | 
12. Where the tenant will not attend the counterplea, he ſhall be S. P. The- 

put over to another anſwer, and there he may plead outlawry in the Fg DS: 
demandant, though it be no anſwer in chief. Br Voucher, pl. 117. lib. 14. cap. 
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bis) cites 21 E. 4. 54. 7. ſ. 7. cites 
(bis) cites 4. 54 Mich. 21 
| | E. 4. 64+ 

13. In formedon, the tenant wouched one who entered into the Br. Bar, pl. 


72. Cites S. 
C. ſays the 
vouchee, 
who had 
vouched the 
infant, 
pleaded the 
ſame plea, 


warranty upon ſummons, and vouched B. who was ſummoned, and 
entered into the warranty, and vouched C. and prayed that the pa- 
rol demur, becauſe C. is an infant within age, and fo it did, and 
after reſummons was ſued againſi * the tenant, the firſt vouchee, and 
ks Ar wouchee, but net againſt the infant, who was vouched, 
and good; for he was not ſummoned, and therefore cannot be re- 
ſummoned; and the tenant ſaid that during the time that the parol deen e me 
demurred. F. N. brought formedon againſt him tenant of the land, good plea 
and he confeſſed the action, and the demandant recovered and entered, in bar for 
que eſtate the tenant has, judgment of the writ, and averred the j nan 
life of him who recovered the eftate tail, as he ought, becauſe it ſaid that the 
is @ particular eſtate, and that the title of the demandant was title of the 
meſne between the title of him who recovered, and the judgment. Mr <1 
And it ſeems that this is no plea to the writ for the tenant, between 
but a good plea in bar for him; quod nota per judicium. But the title of 
now becauſe the tenant has day in court again by the reſummons, him and the 


- : 5 a judgment; 
and is tenant and party to receive judgment, (for the judgment e . 


ſhall be given againſt the tenant notwithſtanding the voucher) title; and 

and alſo this matter is happened of latter time, therefore the _ — 

tenant ſhall have this plea, Br. Voucher, pl. 105. cites 5 H. 7. an dder 

38, 39. | title, the te» 
, nant may 


well confeſs the action; and in ſuch caſe there is no covin. And the reaſon why this goes to the 
action, and not to the writ, is (as it ſeems) becauſe the tenant himſelf has purchaſed the Jand from 
him who recovered pending this writ which is reſummoned.— Theloal's Dig. of Writs, lib, 14. 
cap. 10. f. 2. and cap. 7. ſ. 8. cites S. C. accordingly, * [ I 76] 


For more of Voucher in general, See Age, Aid, Formedon, Reto⸗ 
very-common, Warrantig Chartae, and other proper Titles. 
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WE. . 


— ah <mo iris it ie Gore ee ed ib ron 64; 
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Uſes. 


ee (A) At the Common Law. Va. Perfons ſhall be 


Fol. 779. Reg | 1 
*  ferſed to the fit Uſe. In Reſpect of their Eſtates 
® See (E) without * Notice. 

8 * 


Tnis is in a [ 1. IT feoffee to uſe infooffs his ſon, or any of his blood, without 
ee any valuable conjideration, he ſhall be ſeiſed to the firſt uſe; 
Tones for conſideration of blood ſhall not take away the uſe raiſcd by va- 


eaſe. luable conſideration. 3 Rep. 81. b. Twine's caſe. ] 


A nota in 2. But if feoffee of an uſe, which is raiſed by conſideration of blood, 


> oo makes feoffment to one of his blood without other conſideration, there 

5 he ſhall not be ſeiſed to the firſt uſe; for they are in equal degree. 3 
Rep. 81. b.] | | 

14 b. pl. [3 If feoffee to an uſe infeoffs another without confederation, he 

55- Trin. fhall be ſeiſed to the firſt uſe. 3 Rep. 81. b. [a nota of the reporter 

H in in Twine's caſe. ] | | 

cafe ot the 

+ Abbot of Bury v. Buckenham. And Ibid. Marg. cites S. P. reſolved accordingly by the two 

elne juſtices and chief baron at Serjeant s- Inn, Mich. $ Jac. in Brown's caſe. S. P. in Chud- 

leigh's cafe, Arg. 1. Rep. 122. b. cites 5 E. 4. 7. b. 

S. P. Per Brooke and Pollard J. though the heir of the feoffees has no notice of the firſt uſe ; 
per Pullaid J. But if it be upon conſideration, and to him who has no notice, the uſe is changed; 
per Brooke and Pollard J. But if it be upon notice and conſideration, the firſt uſe remains; per 
Pollard J. Br. Feotfments al Uſes, pl. 10. cites 14 H. $. 4. 


* x 

[177] | 

If a man 4. The grandfather in tail inferffed ſeveral, and declared by his 
1 will that the froſſecs ſhould hold the land till his debts were paid, ana 
to his uſe, after ſhould infesff} his heir of his body, and died; the father entered, 
and de- and made a feeffment, the debts not paid, and levied a fine, and 


Jon _ ſuffered a recovery, and cauſed a collateral warranty to be made, 


that they and died, and the ſon entered. And By ſome, the feoffees may en- 
ſhall fell - ter and execute the eſtate to him, according to the will of the 
we land, grandfather; and per Huſſey and Brian Ch. Juſtice, and others, ex- 


and dies, 


aud the fe- Cept Fairfax and Townſend, the ſon ſhall be barred by the colla- 
offces in- teral warranty, and the warranty of the father, and the recovery, 


E = 3 which the ſon ſhall not avoid by the ſtatute 1 R. 3. But per Fair- 


aſe ; per fax and 'T ownſend, the feoffees are not bound, for here was an uſe 
Kineſmill, in tail; yet it ſeems to be there admitted, that the feoffment of the 
the /-- father was good before the debts paid; but it ſeems to me the ſecond 


cond feofſees 


may ſell his feoffees ſhall be ſeiſed to the firſt uſe of the debt till they are paid, 
land. Br. and then to the uſe of the eſtate tail. Br. Feoffments al Uſes, pl. 21. 


Feoffments ,.; 
oe pi, cites 3 H. 7. 12 
12. cites 14 H. 7. 33. But Brooke makes a quære; for 15 H. 7. 11. is contrary.— A per Tre- 
mail J. and Reede and Fineux Ch. Juſtices, if a man declares his will, that bis feoffees ſhall alien to 
J. S. and he dies, and they make a feoffment over, the ſecond feoffees may alien to J. S. for there is in 


= manner auſe in J. 8. Er. Feoff ments al Ules, pl. 12. Cites 44 H. 7. 33. and 13 H. 7. 11. 


5. The 


his heir 
own uſe 
of the 


Uſes, 177 


5. The eme of the feoffee ſhall be endnved to her own uſe; for her 8. P. where 


eſtate is wade by the law, though ſhe be adjudged in by the r 
baron; for yet it is by the law, whether the huſband will or no. the com- 


Br. Feoffments al Ules, pl. 10. cites 14 H. 8. 4. Per Newdigate mon law; 


: per Brooke 
Serjeant. J. Contra 


it ſeems of the dou er ex aſſenſu patris, or ad oſtium eccleſiæ; for thoſe are in by the feoffee. Br. 


Feoffments al Uſes, pl. 10. cites 14 H. 8. 4. 


6. The baron of a ſeme tolo is ſeiſed to an uſe ſhall be tenant by the 
curteſy, and is in the poſt to his own uſe. Br. Feoftments al Uſes, pl. 

IO. cites 14 H. 8. 4. Per Newdigate Serjeant. | 
7: If feaffee in uſe be of a ſeigniory, and the land eſcheats, he ſhall S. P. and 
have the land to the ſame uſe as he had the ſeigniory; for this comes CY 
in lieu of the ſeigniory. Cntra where feoffee in uſe dies without heir, Uſes, &c. 
and the * land eſcheats ; per Fitzherbert J. Nota, good diverfity, 12, 13. for 


Br. Feoffments al Uſes, pl. 10. cites 14 H. 8. 4. Fan a 


an old property after the preſent fee is determined; and ſince the feoffee in uſe has taken it up to 


the uſe of B. when the tenancy cumes in, he ſhall have it to thoſe uſes to which the property was 
at firſt granted. FOES 

In this cafe the lord ſhall be ſeiſed to his own uſe; per Newdigate Serjeant. Br. Feoffments 
al Uſes, pl. 10—:d if the bar of the fooffer te within age, he ſhall be in ward of the lord, and the 
lord ſhall have the profits; per Newdigate Serjeant. Br. Ibid. 


8. If feoffee in uſe recovers land in value upon voucher, this ſhall s, p. cilb, 
be to the firſt uſe; per Fitzherbert J. & Pollard concord*. Br Feoff- Law of 


ments al Uſes, pl. 10. cites 14 H. 8. 4. 3 


recompence muſt enſue the loſs, and ceſty que uſe loſt his uſe by the recovery. 


9. If feoffee in uſe makes a gift in tail, the donee ſhall be 
ſeiſed to his own uſe; for there is à conſideration, viz. a fe- 
nure, between them, unleſs he expreſs an uſe upon the gift, or in 
the gift ; per Brooke J. Br. Feofiments al Uſes, pl. 10. cites 
14 H. 8. 4. | | 
10. If the ferfite in uſe makes a leaſe for liſe, he ſhall have [ 1781 


fealty ; for this is to the uſe of the leſſee, if an uſo be not expreſsly 


reſerved, &c. per Brooke J. Br. Feoffinents al Ules, pl. 10, cites 14 rr e 
H. 8. 4. uſe make a 
leaſe for 


life, the remainder for kfe, the remvind:r in fee, and they have notice of the uſe, they ſhall be ſeiſed to 
the firſt uſe, notwithſtanding the diviſion of their eſtates; per Bruenel Ch. J. Br. Feoffments al 
Uſes, pl. 10. Cites 14 H. S. 4. 


11. So of deviſe by teſtament, the deviſee ſhall be ſeiſed to his own 
uſe, unleſs it be otherwiſe expreſſed ; for there is a conſideration 
implied. Br. Feoffments al Uſes, pl. 10. cites 14 H. 8. 4. Per 
Brooke J. | 

12. If feoffies to an uſe of an eſtate tail ſel! the land to him who F, if feof. 
has notice of the firſt uſe, yet the bargainor ſhall not be ſeiſed to the fees ſeiſed wo. 
firſt uſe but to his own ute, by reaſon of the bargain and ſale; for wx 8 
the feoffees have the fee-ſimple, and therefore their ſale is = — offi 
Br. Feoffments al Uſes, pl. 57. cites the time of H. 8. Per Fitz- rance by bare 
herbert T gain and or 


of the uſe of the eſtate tail at the time of the bargain, becauſe the uſe was expreſſed in the _— 
| O 2 5 


and in the time of H. 8. Fitzherbert J. was of the ſame opinion. Br. Feoffments al Uſes, pl. 574 
cites 5 E. 6. per Mont. & Hales J. . | | 


Br. N. S. 13. A man made a feoffment in fee to 4, to his own uſe, and 
pl 2 — the feoffees made a gift 4 27 to a 8 without ee 
2 And. 136. who had no conuſance of the 4 uſe, to hold, in tail to the uſe of 
in Con- roffy que uſe and his heirs. e tenant in tail ſhall not be ſeiſed 
Ars 1 to the uſe, but to his own uſe; for the ſtatute of W. 2. cap. 
that not- I. wills, that voluntas donatoris in omnibus obſervetur, that a 
e man ought to refer his will to the law, and not the law to 

Sin 0 his will. And alſo here is tenure between the donors and the 


nion of 
Cog cime, donee, which is conſideration that the tenant in tail ſhall be 


if A. gives ſeiſed Br. 40. ci 
aK f 7 to his own uſe. Br. Feoffments al Uſes, pl. 40. cites 24 
in tail, to 3 

the uſe of C. and his heirs, this limitation of uſe is utterly void; and cites this caſe, and that 
_ ſtatute x R. 3- diſables ſuch ceſty que uſe from charging, demiſing, or granting the land, as 


14. So of the tenant for years and tenant for life, there fealty is 
due. Br. Feoffments al Uſes, pl. 40. cites 24 H. 8. OWE 

15. Where rent is 1 there, though the uſe be expreſſed to the 
wſe of the donor or feoftor, yet this is conſideration that the donee or 
leflee ſhall have it to his own uſe, Br. Feofftinents al Uſes, pl. 40. 
cites 24 H. 8. ; 

16. Where a man ſells his land for 20 l. by indenture, and exe- 
cutes e/tate to his own uſe, it is a void limitation of the uſe ; for the 
law, by the conſideration of the money, makes the land to be in the 
vendee. Br. Feoffments al Uſes, pl. 40. cites 24 H. 8. 


17. If a man delivers money to J. S. to buy land for him, and he 


buys it for himſelf, and ts his own uſ:, this is to the uſe of the buyer, 
and not to the uſe of him who delivered the money ; and there is 
no other remedy but action of deſceit; per Norwick. Br. Feoftments 
al Uſes, pl. 40. cites 24 H. 8. | 
18. Feeffees ſeiſed to the uſe of B. before the ſtatute of 
uſes, made a feoffinent by conſent 7 B. to J. S. and his heirs, 
to the uſe of F. 8. and his heirs, of the fame lands. F. S. had 
notice of the firſt uſe. All the juſtices held, that J. S. ſhould 
be ſeiſed to his own uſe, becauſe the uſe was fo expreſſed upon 
the feoffment. Goldſb. 82. pl. 23. Hill. 30 Eliz. Staples v. Lark. 
19. If a  froffment be made to A. for life, remainder in fee to the 
uſe of J. S. and A. aliens in fee, with notice, the alienee ſhall not 
[ 179 ] ſtand ſeiſed to the farſt uſes ; for the tenant for life has no power ſo 
to alien, and now the e, is in of an eſtate by wrong, quite diſfer- 
ent from that to which ths 


Trufts, 10. | 


See (0%) (A. 2) Uſes at the Common Law. Averment of 
an Uſe. Common Law. 

| (1. IF barm and feme jointenants in fee, ſuffer a common recovery 

D 1 this may — to be to < of 2 baron. Quere, 

D. 3 & 4 Ma. 143. 52. 


(A, 3) Uſe, 


truſls were annexed, G. Law of Uſes and 


9 


of 


i: 
re,. 


Uſes 


Uſes; 


(A. 3) Uſe. Whatit is. And the Antiquity and 
Original thereof. | 


1. A N uſe, by the conſent of all our books, is 4 confidence and 
| truſt, which ceſty que uſe, that is, he, that makes the 
eſtate, hath for him and his heirs, in the other and his heirs, to whom 
the eſtate is given, and there mu/t be a privity of eftate between them; 
for there be ſundry perſons that cannot ſtand ſeiſed to an uſe, eſ- 
pecially where this privity fails. This confidence and truſt, which 
makes the uſe, is not iſſuing out of the thing given, but is collateral 
and annexed to the perſon ; for the uſe is uſus fructus, which is re- 
ſerved to the giver when he hath given away the property to an- 
other; for he hath neither jus in re, neque jus ad rem, but only a con- 
fidence, which, if it be broken, he hath no remedy but a 1 
in chancery. There were two inventers of uſes, fear and fraud; 
fear, in time of trouble and civil war, ſor ſaving their inheritance 
from forfeiture; and fraud, in time of peace, to defeat debts, wards, 
eſcheats, mortmains, &c. Per Doderidge J. Jo. 127. 1 Car. 1. in 
the Ld. Willoughby's caſe. 


G. Law of 
Uſes, &. 
175. ſays it 
is an equite 
able right 

to have the 

b of 

2 the 
legal eſtate 
whereof is 
in the feof- 
fee, accord- 
ing to the 
truſt and 
confidence 
repoſed in 


him; whict 


eq uĩtable 
riglit alſo 
extends urſelf 
40 thoje that 


comc to the 
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lands in privity of eflate to the feoffee, and under the ſame trufl and confidence that he did ; ſo that, to every 
uſe, 2 things are incident, a confidence in the perſon, and a privity of eftate; and when any of 
theſe ſailed, the uſe was either ſuſpended or deſtroyed. f 


2. Br. Feoffments al Uſes, pl. 20. cites 8 Aſſ. 1. to prove that The opi- 
uſes were before that time. And Ibid. pl. 9. cites 44 E. 3. 25. nion was 
to ſhew that there were feoffees in truſt at that time. ume 


4 Was at rome 
mon law before the Neatate of quia emptores terrarum, but uſes were nat common before the ſame ſtatute ; for 
pon every feoffment, before this Natute, ther was tenure berwren the feoffurs and the f. offer, which was a 
conſideration that the feotfee ſhall be ſeiſed to his own uſe. But after this ſtatute the feoffee all 
hold of the chief lord, and then there is no conſideration between the feoffee and the feoffor, without 
money paid, or other ſpecial matter declared, for which the feoffee ſhou!d be ſeifed to his own 
uſe. Br. Feoffments al Uſes, pl. 40. cites 24 H. 8. But Manwood J. faid, that the commeace- 
ment of uſe has been as lang as mankind have been guited by reaſon. And although no mention is made 
of uſes in our ancient books, yet that is no argument that uſes have been but of late times. Uſes 
were not common, therefore were not at all, is a non ſequitur. But Dyer Ch. J. conceived the 
beginning of uſes to be immediately after the ſiatute of mortmam, 7 E. 1. Stat de Religiofis ; for which 
cauſe they were driven to find out other ſhifts, not provided for by the ſtatute. See 2 Le. 15, &c. 
l. 25. Erent's caſe. And Holt Ch. J. in delivering the opinion of the Court, 12 Mod. 162. 
in cafe of [ox ES v. Morr Ex, ſays, that they are indeed ſtrange things in their nature, and of new 
invention in the law ; that the original of them was 2 * avoid the fatute of mortmain, and cites rents 
caſe, 2 Le. 14. For when thoſe ſtatutes prohibited the conveying ettates to the clergy, they found 
out this way to have the Hate conveyed to a lay-perſon, under ſecret truſts, to their ale, which ia 
thoſe days affected the conſcience of the people: and til the time of H. S. cl.rgymen ſet in Chancery, 
who, having power over men's conſciences, inforced them to perform thoſe uſes. Indeed for a 
time uſes were kept ſecret, and did not much appear till the differences Le!wz2n e houſes of Terk and 
Lancaftcy; wherein the whole nation being engaged, both parties finding thoſe uſes convenient, 
and fit to pref. rve their eflate, agreed to ſupport them; ſo that in E. qth's time we find more men- 
tion of them than before, and they being thus Symght in by a general conſent, were afterwards licked 
into form : ſo that, at length, if a man for money aliened and granted his land to one and his heirs, 
by this an uſe was raiſed by conſtruction, and it amounted to a bargain and fale,—G. Law of 
Uſes, &c. 3. 4. ſays, the original of them was from a title under the civil lv, which all-ws of an 
+ nga” poſſeſſion, diſtin? from the ſubſlance 4 the thing itſelf, and that it was brought over to us by the 
ergy, who were maſters of the civil law; for when they were prohibited from taking any thing 
in mortmain, and after ſeveral evaſions, by purchaſing lands of their own tenants ſuffering recou d- 
ries, and purchaſing lands round the church, and make them church-yards by bull from the pope, 
at laſt this way was invented of convey ing lands to others, to their own uſe ; and this being p 
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perly matter of equity, it met with 2 very favourable conffruction from the judge of the chancery court, who 
avas in theſe days commonly a cler gyman; and the clergy thought this a ſtature contrary to natural juſ- 
rice, and io could eaſily tolerate any act in evading it. Thus this way of ſettlement began; but it 
more generally prevailed among all ranks and conditions of men, by reaſon of the civil commotiois 
between the houſes of Lancaſter and York, to ſecrete the poſſeſſions, and to preſerve them to their 
iſſue, notwithſtanding attaipders. And hence began the limitation of uſes, with power of revo- 


cation. G. Law of Uſes and Truſts, 3, 4. 


3. A. ſeiſed of one acre by priority, and another by poſteriority, 
makes a feoffment in fee of bath to his uſe. It was adjudged, that 
though both pals at one inſtant, yet the law ſhall make a priority of 
the uſes as if it were of the land itſelf, which proves that the w/e is 
not any new thing; for then there ſhould be no priority in the caſe. 


13 Rep. 56. cites 28 H. 8. D. 11. Lord Roſſæ's caſc. 


Sem. (A. 4) The  foveral Serts of Conveyances to Uſes, 


Coaveyan- . . 
ces. and their © perations. 


ut fee 1. HERE are but 3 forts of conveyances to uſes; the two firſt 


_—_— 15 * of which only will feed a contingent uſe. 1. Covenant to 
pl. 3. Beni- ſtand ſeiſed to uſes. 2. Feoffment, fine, or common recovery to f 
_ V- uſes. 3. Bargain and ſale to uſes. * By this laſt conveyance only, 1 
— contingent uſe can be ſupported. 2 Sid. 158. per Newdigate J. - 
Paſch. 1659. B. R. in caſe of Heyns v. Villars. | | b 
| 
j* I 
. . | ; fi 
Conse. (B) What Perſon may diſpoſe of it, and to whom. tt 
auces. | What Perſon. be 
| ha 
Lr. 1 F an infant ce/ly que uſe had made a will of the uſe, this was - 
void, 21 E. 4. 24. b.] in, 
[2- If an infant makes feoffment of gavelkind land, warranted by . all 
the cuſtom, and this is to his own uſe, if he after makes à will of the * 
uſe, 5 is void, unleſs the cuſtom will warrant it. 21 E. 4. 24. b.] ad 
3. If feoffees in uſe are diſſeiſed, and after the diſſeiſor infeofs cęſty by 
que uſe, and he enfeoffs a . — by this the right of the 2 ces 2D 
in uſe are extinct ; for he had right of an uſe, and therefore this cn 
[ 181 ] feoffment extinguiſhes the firſt uſe ; but where he ſells the land and Cro 
after ſuffers a recovery, this is void; for by the ſale, his uſe and right | aw 
are 3 per Fitzherbert J. but Deinſil contra, therefore quære. in v 
Br. Feoffments al Uſcs, pl. 8. cites 27 H. 8. 29. 9 _ 
| ; | | | the 
— _— | | mak; 
Fol. 70. (C) Ules. Who may be ſeiſed to an Uſe. 2 

N See (A) g | | 

1] SP. ans [7 I F a man poſleſſed of a term for years in truft for another be 48 
the law diſ- attainted of treaſon, by which the intereſt of the term comes enn 
peng the to the king by forfeiture, the Ang is not ſubject to this truſt be- bee 
cauſe ſeiſed 


Uſes. 181 
eauſe he comes in in the poſt, and * cannot be ſeiſed to an uſe, P. property of 
8 Jac. Agreed. Week's caſe. } | all crimi- 

nals to the 

uſe of the king, he cannot take it under the truſt limited. G. Law of Uſes and Truſts, 12. 

* Br. Feoffment to Uſes, pl. 31. S. P. tites 5 E. 4. 7. A perſon attaint cannot be ſeiſed 
to an uſe. Poph. 72. in caſe of Dillon v. Frane.—1 Rep. 122. a. in Chudleigh's cafe. 
By the attainder the ꝓſe is deſtroyed. Arg. Mo. 295. cites 26 Eliz. Sir Francis Throgmorton's 
caſes, After office found, the King's title ſhall prevent the uſe and relate above it, but until 
office the ceſty que uſe is ſeiſed of the land. Ld. Bacon's reading on the ſtatute of uſes, 348. 
G. Law of Ules, &c. 5. ſays, he is not capable of an uſe, becauſe he cannot take for any man's be- 
nefit but the king's ——S. P. Ibid. 170. 


[2. At common law before 27 H. 8. of uſes, a man could not Cro. J. 400. 
give zn tail to the uſe of another, becauſe tenant in tail could not 3 _ 


make feottment to bind the iſſue by reaſon of the /tatute de donis Jac. B. K. 1 
conditionalibus. H. 13 Ja. B. R. per Curiam between Cooper and the S. C. | 
Franklin.) | | e of is 
[ 3- So after the fatute 27 H. 8. of uſes, a man cannot give in the Cone 1 
tail to the ule of another, becauſe the fatute doth not intend to en- upon 8 1 
argumen uh 


able thoſe who could not fland ſrijed to an uſe before the ſtatute. H. 13 Rome 1 
Ja. B. R. between Cooper and Franklin. Per Curiam. Co. Litt. that he was 1 


19. b. tenant in 1 
| | 9 ] EY tail, and the 4 
limitation of the uſe out of the tail is void as well after the ſtatute as be fore; and that the chancery 1 
| could not compel lum at the common law to execute the eſtate. 3 Bulſt. 184. Trin. 14 Ja 42 
B. R. the S. C. accordingly, that tenant in tail cannot ſtand ſeiſed to an uſe.— Roll. Rep. 332. pl. 1 
40. Hill. 13 Jac. S. C. adjornatur. Ibid. 384. pl. 6. Trin. 14 Jac. B. R. the S. C. and S. P. „ 
agreed; and Houghton J. ſaid it would be repugiant to the eſtate, the tenant in tail ſhonld ſtand i 
ſeiſed to an ule. Godb. 269. pl. 375- S. C. by name of Franklyn's cafe, ſays it was reſolved | 
that tenant in tail might ſtand ſeiſed % az »/e expreſſed; but that ſuch uſe cannot be averred. 
If I give land in tail by deed ſince the ſtatute to A. to the uſe of B. and his heirs ; B. has a fee- 
ſimple determinable upon the death of A. without iſſue. And like law, though doubrful before 444 
the ſtatute, was, for tlie chief reaſon, which bred the doubt before the ſtatute, was, becauſe tenant 45 
in tail could not execute an eſtate without wrong ; but that, fince the ſtatute, is quite taken away, 
becauſe the ſtarute ſaves no right ef iatail, as the ſtat. 1 R. 3. did; and that reaſon likewiſe might {8 
have been anſwered before the ſtatute, in regard of the common recovery. Ld. Bacon on the Sta- „ 
tute of Uſes, 347. 
None can be ſtiſed to the uſe of anuther but he who con execute eftate to cy que uſe, which ſhall be per fe 
in the lu, which tenant in tail cannot do, for if he executes eſtate his iſſue ſhal have formedon ; and 1 
by allo the ſtat. of 1 R. 3. i that all gifts, feoffments, and grants of cefty que uſe /hall be good againſt all, 1 
: Sc. ſaving to all perſons their rights and interefls in tail, as if this ſtatute had not been made; and 1 

IC therefore tenant in tail ſhall not be ſeiſed to an uſe. Br. Feoffment al Uſes, pl. 40. cites 24 H. 8. 1 
| | —5$, C. cited by Plowden, Fl, C. 555. in Walſingham's caſe, S. C. cited by Doderidge f. and „ 
75 by Coke Ch. J. 3 Bulſt. 185, 186. Trin. 14 Jac. B. R. in the cafe of Cow per v. Franklin. 1 
Eſtate tail implies an uſe in the donee, but by a writing it may be averred to be to the uſe of the "my 
es donor. D. 311. b. 312. a. pl. 14. Paſch, 14 Eliz in cafe of Andrews v. Blunt Eſtate tail 1 
us cannot by expreſs limitation be to the uſe of another. 2 Rep. 78. a. Hill. 43 Eliz C. B in Ld. 
nd Cromwell's caſe cites S. C. of 24 H. 8.—2 And. Sy. in Ld. Cromwell's cafe cites S. C.—lbid. 
h 136. in Corbett's caſe, cites S. C. Tenant in tail cannot ſtand ſeiſed to an uſe, bcoauſ- the ſtatute | 
t has ſo incorporated the eſtate tail to the tenant in tail, that it cannot be deveſted. Arg. 3 Le. 190. bl 
[Co in Venable's caſe— 8. P. So that the chancery which is bound by the act of parliamen!', canuot Wt. 

turn it to any other purpoſe. G. Law of Uſes, &e. 11. 14 

He cannot be ſeiſed to an % ape d, for the ſtatute de donis has ſo fixed the eſtate tail that 11 
the donee nor his iſſue can execute this uſe, non can he be ſeiſed 20 an implied uſe, for the tenure © Wl 

makes the conſideration; but in the cafe of fines ſur grant and render and cauſa matrimonit prchacuti, they 1 i 
may be averred by died in writing to be another uſe or intent; for in theſe two laſt caſes, the eſtates £0 
are not veſted by at? of parliament, as in the caſe of a gift in tail. Jeuk. 195. pl. 1. cites 1 
Cowper's caſe, and 2 Rep. 69. Cromwell's caſe, BEE a 
be G. Law of Uſes, &c. 205, 206. ſays tenant in tail cannot ſtand ſeiſed to a uſe : for the intent of 
the ſtatute de donis was that he ſhould have the lands and the profits of them, and he cannot exe- 1 
mes cute the eſtate to the uſe, and therefore cannot anſwer the end of the creation of uſes, viz. that the 1 
be- tertenant ſhould make eſtates according to the directions of ceſty que uſe; and it appears by the 16 
uh intent and ſcope of the act, that the makers did never intend that the tenant in tail ſſhould ſtand | 
aus ſeiſed to an uſe, for they have reſtrained him to alien to prejudice his iſſue; but were to ſtand 
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182 Ales. 
ſeiſed to an ufe, as it was a part of the truſt repoſed in him to make eſtates according to thy 


direction of ceſty que uſe, ſo it would be a prejudice to the jfſue ; and the ſtatute would nevep 
have ſo carefully preſerved the land to the iſſue, if he might have it only to another's uſe, 


8 21 * 4. The 2 be ſeiſed to the uſe of another but only to 
WJ I. For his own uſe. Br. Feoffment to Uſes, pl. 31. Cites 5 E. 4. 7: 
the King mall be adjudged indifferent to every man, and if he ſhould be infeoffed tothe uſe of ano- 
ther, he would be partial. Br. Feottments to Uſes, pl. 37. cites 7. E. 4. 16. R. 3. before 
his fuming the ſtate royal was infeotfed to the uſe of others, the law was taken to be, that upon 
his becoming ki the uſe was gone. And therefore an act was made in the iſt year of his reign, 
cap. 5. that the land ſhould be in fee in ceſty que uſe, and the reaſon why the ule was gone by the 
common law, was not becauſe the capacity of his body natural was confounded by the dignity 
royal; for this capacity remained after his becoming king, and in this capacity he held the land 
after ; but the reaſon was, becauſe to the body natural, in which he held the land, the body po- 
litick was affociated and conjoined, during which aſſociation or conjunction the body natural par- 
ticipates of the nature and effects of the body politick- And the body politick cannot be ſeiſed of 
an uſe ; neither can the body natural, during the time that they are together, but is drawn to the 
quality and effects of the body politick, which is the greater. For R. 3. disjoined from the king 
does not hold the land, but R. being king holds it, who cannot ſo far debaſe himſelf as to have 
Land to another's uſe ; and fo the body natural by participation of the other, is not of the ſame dev 
gree as it would be if it were disjoined from it, nor the land which he holds in the fame manner, 
PL C. 238. b. per Walch, in cafe of Willion v. Ld. Berkley. The king ſhall not be ſeiſed 
to the ule of another, becauſe be is not compellable to perform the confidence. Poph. 72. in caſe 
of Dillon v. Fraine.———S. P. Gilb. Law of Uſes, &g. 5, 6. He is not compe!lable ; for the 
Chancery has only a delegated power from the king over the conſciences of his ſubjects ; and the 
King, u ho is the univerſal judge of property ought to be indifferent, and not take upon hin: the 
particular defence of any man's eſtate as a truce. The King cannot be ſeiſed to an uſe: be- 
cauſe he is en le poſt, and is paramount the confidence. Jenk. 190. pl. 92.— he king cannot 
be ſeiſed to an uſe. Cro. J. 50, 51. pl. 22. per Curiam, Mich. 2 Jac. C. B. in caſe of Atk/"s v. 
Longvill, 5 E. 4. 7 E. 4. and pl. C. 228. He cannot be compelled to execute the poſ iu ta 
the uſe by a ſubpaena, becauſe if he diſobeys he cannot be compelled by impriſonment. jc K. 195. 
Pl. 1-——Yor can he be ſcited in truſt for another /» as ts have remedy againſt the king for it to as to 
compel him to reconvey, but only to have an amoveas i. Arg. Hard. 466. and per Hale 
Ch. Baron, 467. in cafe of Pawlet v. the Attorney General. But ſee Vern. 43}. per 
Mafter of the Rolls, in cafe of Ld. Kildare and Euſtace relating to the Triſh for feitu es, where he 
iays he takes the king to be in nature of a truſtee, notwithſtanding the general received opirion tq 
the contrary. 

If the king be ſeiſed of land in the right of his dutchy of Lancaſter, and covenants by his letters 
patents under the dutchy ſeal to ſtand ſeiſed to the uſe of his ſon, nothing patſeth. L Bacon's 
Law of Uſes, 346.——G. Law of Uſes, &c. 170. ſays that of all the lands whereof the king is 
ſeiſed, he is ſeiſed in jure caronæ for the maintenance and ſupport of his crown and dignity, and 
well government of the commonwealth, which is a uſe the law deſigned him primitus, and con- 

nent iy it is excluſive of all other uſes ; neither can it be imagin*« that the king ſhould in point 
of honour ſtand ſeiſed of lands only to the benefit and advantæge of another, and ſo to be a ſort of 


5. The gucen (ſpeaking not of an imperial queen, but by mar- 
riage) cannot be ſeiſed to an uſe; though ſhe be a body enabled to 
grant and purchaſe without the king, yet in regard of the govern» 
ment and intereſt the king hath in her poſſeſſion, ſhe cannot be 
ſeized to an uſe. Ld. Bacon on the Statute of Uſes, 347. 

Thid. pl. 40. 6. Where ferffment is made to an abbot or corporation, this ſhall 
cites 24 H- be to their own uſe, unleſs it be otherwiſe expreſſed; per Brooke 


$. That the - 
beſt opini- J. & quære tunc, Br. Feoffments al Uſes, pl. 10. cites 14 H. 
cn that 8. =. | 

an abbot, _. | 
mayor and commuralty, mr other corporations h net be feiſed to an uſe ; for their capacity is only to take 
to their own uſe. And cites 8 H. 6. 1. accordinglv. Br. N. C. pl. 60. cites 24 H. 8. 

A corporation cannat be ſeifed to an uſe, becauſe none can have confidence committed to him but 
body natural, which has reaſon, and which by the order of the chancellor of England may be com- 
pelled by mmpriſonment to perform it, this being the way to have it performed, and no 0 
conſifgiaz * of ſeveral perſons can be impriſoned, and their body natural ſhall not be imariſone 


for the c ffen e of their body corporate, Arg. Pl. C. 5385. h- a4 the end of the caſę of Foy we 
2 We 


$183] 


5 122, 8, Arg, in Chudleigh's caſe. 


Tifes, 133 
Wowel. Poph. 72. in caſe of Dillon v. Fraine 8. P. — enk. 19 5. pl. 1. S. Poms, P. per tha 
Juſtices, Roll. Rep. 335. Trin. 14 Jac. B. R. in caſe of Cooper v. Franklin. 


A writ of right by a college was quod clamat effe jus & hereditatem ſuam without ſaying in 
jure collegii, and the writ was awarded good, becauſe the words in the writ are of the ſame effect 


with the other words; for a corporation cannot have land but in right of their corporation, nor 


can they demand land unleſs the right is in right of the corporation; and fo the ſeveral ways of ex- 
preſſio n are all of the ſame effect. And. 272, pl. 280. Paſch. 33 Eliz. All Souls College in Ox. 


. ford's caſe v. Tamworth ——Le. 153. pl. 212. Trin. 31 Eliz. C. B. S. C. accordingly. And 


Anderſon Ch. J. ſaid that if a parſon pleads that he is ſeiſed, he ſhall ſay in jure eccleſiæ, becauſe 
he has two capacities, and without ſuch words as here he ſhall be intended ſeiſed in his own right; 
but if an abhot pleads that he was ſeifed, there needs not fuch words; for he has no other capaci- 
ty: and ſo of a dean and chapter, mayor and commonalty. A corporation aggregate could not 
be ſeiſed to an uſe, it being held that no ſubpena lay againſt them. Per Holt Ch. J. 2 Vern. 399. 
Mich. 1700. in caſe of the Attorney General v. the Mayor, &c. of Coventry. —. Law of 
U ſes, &c. 5. ſays bodies politick are not capable of an ufe or truſt, becauſe they are bodies framed 
a* the will of the King, and are no further capable than he wills them, and it is his will that they 
ſhould purchaſe for the common benefit, and for the ends of their creation, and not that they ſhould 
take any thing in truſt for others; alſo being incorporate, the chancery had no proceſs on the Per- 
ſons to compelthem to diſcharge their truſt.——lbid. 170. S. P. A corporation cannot he 
ſeiſed to an uſe, becauſe their capacity is to a uſe certain ; again, becauſe they cannot execute an 
eſtate without doing wrong to their corporation or founder; but chiefly becauſe of the letter of 
this ſtatute, which (in any clauſe, when it ſpeaks of the feoffee) reſteth only upon the word (per- 
ſon, ) but when it ſpeaks of ceſty que uſe, it adds perſon or body politick, Ld. Bacon on the Statuts 


of Uſes, 347. | 


7. Occupant ſhall nat be ſeiſed to any uſe; per Brudnel. Br. Feoff- * * 


ments al ſes, pl. IO. Cites I4 H. 8, 4. Uſes and 


Truſts tr. ſays an eccupant may be ſeiſed to an uſe, for an accupant continues the eſtate for life as 
his ſabſtitute, and ſo muſt take it as he had it. 8. P. Hard. 468. in caſe of Pawlet v. the At. 


torney General. ; 


8, Thoſe who are in by recovery are ſeiſed to their own uſe, and 
not the uſe of another. Br. Feoffments to Uſes, pl. 40. cites 24 
H. 8. EN” vi £ 

9. The w:fe may be ſeiſed to the uſe of her baron by a feoffment A ferns c 
to the baron and the feme and others, where the baron only paid the end an 


purchaſe money. Br. Feoffment to Uſes, pl. 51. ns A 
der years of diſcretion, may be ſeifed to an uſe; for as well as land miglit deſcend unto them 


from a feoffeg to uſe, fa may they origina{ly be infeoffed to an uſe ; yet if it be before the ſtatute, and 


they had (upon a ſubpœna brought) executed their eſtate duriug the covertme or intancy they 
might have defeated the fame; and then they ſhould have been ſeitesi again to the uie, and not to 
their own ufe ; but ſince the ſtatute uo right is fayed unto them. Ld. Bacon's Reading on the 


Statute of Uſes, 343. | 


10. Tenant for years cannot at this day be ſeiſed or poſſeſſed to 
any uſe, he has only a poſſeſſion and not ſeiſin, which the ſtatute of 
uſes requires. Jenk. 195. pl. 1. 

11. Lord by eſcheat ſhall not be ſeiſed to an uſe, becauſe upon the pr. peoff- 
eſcheat he is in en le poſt, and paramount the confidence. Jenk. ments to 


Ules Pl. 40s 
190. pl. 92. S160 ag II. 


8.— lenk. 195. pl. 1. S. P. —1 Rep. a. 122. in Chudleigh's caſe accordingly, that he is in pa- 
ramount the ute, viz. by force of a condition in law annexed to the land at the time of the crea- 
tion of the ſeigniory, and the tenancy comes in lien of his ſeigniory which he has to his own uſe ; 
and the writ of eſcheat ſays, that ad iptum reverti debet tanquam eſcaeta ſua; and he is not in en 
le per, but en le poſt, and the lord by eſcheat loſes his ſeigniory. S. P. Gilb. Law of Uſes, 
&c. 172. and ſays further, that he has the lands in ſatisfastion for his fervices that are now gone ; 
put what ſatisfaction will it be, if he is {till to hold the land charged with the uſe. 


12. So of a lord of a villein, and for the fame rcaſon, 1 Rep, Br. Feoff- 


ments to 


Uſes, pl. 
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4 cites 13. Ss of a lord that enters for mortmain, and for the ſame reaſon. 
nut * 1 Rep. 122. a. Arg. in Chudleigh's caſe. | 

Gild. Law 14. So of a lord that recovers in ceſſavit, and for the ſame reaſon. 
of View 10- x Rep. 122. a. Arg. in Chudleigh's caſe. | 
11. ſays, 


that in theſe and in the above caſe of lord by eſcheat, they claim by the general laws and 
Kat utes of the Kingdom, which the chancery has no power to alter, and do not take as ſubſtitutes 
under thoſe private ® contracts to which truſts are annexed, and ſo cannot be punithed as corrupt 
breakers of the truſt which they never uinceitook, | | 


*[184] | | | ; 
Br. Feoff- 15. Tenant in dower ſhall not be ſeiſed to an uſe; for the 
ments to law gives her her eſtate in conſideration of marriage, and ſhe is not 


. ; 
8 in in privity of eſtate. x Rep. 122. a. Arg. in Chudleigh's 
24 H. 8.— caſe. 
She is | 


bound by a truſt, becauſe ſhe comes in in the per; per Hale Ch. B. Hard. 469. in caſe of 
Pawlet v. the Attorney General.—And Gilb. Law of Uſes, rt. ſays that the claims by the mar- 
riage agreement; and a ſufficient proviſion is made for her by law, which is a 3d part of his 
eſtate; and fince a private contract is the original of her title, ſhe continues the eſtate of her 
huſband as he purchaſed it, and under the ſame truſt and agreements. But Ibid. 171. 
ſays, that becauſe ſhe comes to the eſtate by the diſpoſition of law, for the advancement and en- 
eourazement of matrimony, and this eſtate is given for her own maintenance, and is conſequently 
excluſive of all other uſes for the advantage of other people. | 


1586. 8, of a tenant by the curtch, and for the fame reaſon. 1 


ments to 8 2 
Vies, pl. Rep. 122. Arg. in Chudleigh's caſe. 
40 cites 24 H. 8. = Tenant by the curteſy ſhall not be bound by a truſt, becauſe he comes in in 
the poſt. Per Hale Ch. B. Hard. 469. in caſe of Pawlet v. the Attorney General. — Gilb. Law 
of Uſes, 171. gives the ſame reaſon for tenant by the curteſy as are before mentioued for 


tenant in dower. 


S. P. ac- 17. A * diſſeifor, abator, or intruder, ſhall not be ſeiſed to an uſe, 
cordingly. though he has notice; for the uſe was not annexed to the poſſeſ- 
442 (oe ſion of the land which any of them has, but to the privity of eſtate 
Ram Ch. J. which neither of them has; for they are not in in privity of the eſ- 
but he ſaid tate, to which the uſe was annexed, but en le poſt. And ſince the 
Ry ceſty que uſe had no remedy but in chancery, and that the chan- 
Gall com- cellor had no power to determine right of inheritances, therefore 
pel the feof- they cannot ſtand ſeiſed to an uſe. 1 Rep. 122. a. Arg. in Chud- 


fees in ioh” 
„ leigh's caſe. 


enter upon the diſſeiſor, or to recover the land againſt him at the common law; and then 


chancery will compel the feoffees to execute the eſtate according to the uſe, and the chan- 
cellor ought to direct the uſes according to the rules of law. S. P. Gilb. Law of Uſes, 
Ke. 10. ſays the diſſeiſor, &c. take under no truſt, but defeat the eſtate to which the traſt 


vas ſubjoined; and that upon abill by ceſty que uſe, againſt the ſeoſfee to the uſe, the chan. 


will order him to try the title with the diſſeiſor at the common law, 
_ ® Br. Feoftments to Uſes, pl. 10. cites 14 H. 3. 4. per Brudenell. 


x Rep. 122. 18. An alien cannot be ſciſed to an uſe, Poph. 72. in caſe of 
2 > — Dillon v. Fraine. | | 
A. infeoffed an alien and another to the uſe of himſelf and his wife in tail, remainder 
to his own right heirs; it ſeems that if an office be found, the King ſhall have a moiety to 
his own uſe by his prerogative, and the other uſe in this moiety is gone for ever. D. 283. 
b. pl. 31. Paſch. 11 Eliz. The King v. Jaſper Bois. Mo. 390. Arg. cites S. C. 
Roll. Rep. 333. Arg. and 335. cites 8. C. S. P. Ld. Bacon's Reading on the Statute of Uſes, 
$. but ſays the uſe is not void ab initio. — He cannet take for any man's benefit but the king's 
Gilb. Law of Uſes, c. 5.——S. P. Ibid. 170. and thereby others are excluded ; neither can an 
alien have lands, and couſequently cannot be ſeiſed to an uſe. | 


4 1 19. It 


r 


* 


Ades. 184 
19. If a hieß bargain or ſell lands whereof he is ſeiſed in the 


right of his ſee, this is good during his life; otherwiſe it is where a 

biſhop is infeoffed to him and his ſucceſſors, to the uſe of J. D. and 

his heirs, that is not good; no, not for the biſhop's life, but the 

uſe is merely void. Ld. Bacon's Reading on the Statute of 

Uſes, 347. ET | | 

20. *fointenants may be ſeiſed to an uſe, though they come to it 

at ſeveral times, it being derived out of the ſaine fountain or free- 

hold. 13 Rep. 50. in Samme's caſe. 

21. One that comes in en le peſt ſhall not be liable to the truſt, But if men. 


without expreſs mention made by the party; and the rules for ex- tion be 


s 3 IP at 5 made of 
ecuting a truſt have often varied, and therefore they only are bound e 


by it who come * ii in privity of «eſtate ; per Hale Ch. B. Hard. le poſt, it 
469. Trin. 19 Car. 2. in Scacc. in caſe of Pawlet v. the Attorney ſeems, by 
General : : . the opinion 
: of the lord 
Hale, that they ſhall be liable to the truſt, Gilb. Law of Uſes and Truſts, 12. 


*[185] 


(D) Uſes at Common Law, and Tru/?s now see (0. 9 
Who fhall have them. By Deſcent, 


l. T HE uſe ſhall be of the ſame nature of the land, to deſcend 
as the land ought. ] | 

[2. As of borough engliſb land upon general feoſfinents, the uſe S. P. Cub. 
ſhall deſcend to the youngeſt. 21 E. 4. 24. b. D. 3 & 4 Ma. _ « _ 
I 34+] | As the court 
[3. So of gavelkind land to all the males. 21 E. 4. 24. b. 5 of chancery 


E. 4. 7+ b.] cannot alter 


a the deſcent 
of the land, ſo it cannot alter the law and cuſtom of a place; for all immemorial cuſtoms and 
uſages are part of the l-ws of the land. 


IA. So if a man ſciſed of lands of the part of the mother, makes Gilb. Lv 
feoffment generally, the uſe ſhali deſcend to the heirs of the part of f Uſes 17 


the mother. D. 3 & 4 Ma. 134. [pl. 9.] ] 2 = 


[. The fame law, if he had expreſſed that the uſe ſhould be to him would have 


and his heirs, This ſhould enſue the land, and the heirs of the gone to the 
heirs of the 


art of the mother ſhall have it. Co. 1. Shelly, 100. b. Contra. vart of the 
. 3 & 4 Ma. 134. 9. (Quære ceo.) ] mother, 

| | and an ut 
is but an eſtate in equity, part of the eſtate in the land; for the rule of law, that tends to the 
eſtabliſhment of families and encouragement of induſtry, is, that thoſe that take benefit as repre- 
ſentatives ſhould convey it all along in the blood of the · firſt purchaſor, from whom the benefit 
was derived ; and [in this caſe] the uſe and benefit was derived from the mother, and the uſe was 
never parted with, but the poſſeſſion only; fo the uſe muſt be all aloug conveyed to the heirs an 
that fide. f " 

If a rent had been reſerved to him and his heirs, the ſame ſhould go to the heir of the part of 
the father ; but here the land and living moving from the part of the mother, therefore in equi 
the uſe, which is nothing but a truſt and confidence, ſhould go alſo to the heirs of the part of ths 
mother, 1 Rep. 100. b. in SHELLY's Caſe, cites 7 H. 6. 4. b. and 5 E. 4. J. b.——Br. Feoffments 
ta Uſes, pl. 10. cites 14 H. 8. 4. 8. 2.—＋A—[᷑̃̈̃ ce tit. Heir, (W. 2) pl. 9. 30s God bold VV 


Freeſtone. 
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185 Uſes, 


AP. 23 6. But it ſeems of borough engliſh land it would be fo clearly; 


Rep. 56- (for there, it ſeems, a man cannot make any other to have it by de- 


es KR as 
des ſcent, but the youngeſt.) 5 E. 4. 7. b. ; ; 
in 5 E. 4. 7. and cites 4 & 5 Ph. & M. D. 163. Br. Deſcent, pl. 59. cites 37 & 38 H. 8. 
S. P. — Br. Done, &c. pl. 42. cites 8. C. and S. P. that the eldeſt ſon ſhall have it. 
Hob. 31+ in caſe of CouxDEN v. CCARKx, Hobart Ch. J. cites ſame caſes ; and ſays that this is 


out of the cuſtom, and fo muſt run to the heir at the common law. 


G. Law of [J. If, by a cuſfam of a manor, land in fee ought to deſcend to the 
oy * eldeſt daughter only, excluding the other daughters, there being no 
Us ſon, and a truſt in equity deſcends to the heir, this ſhall go to the eldeſt 
daughter only, to be relieved thereupon in equity, according to the 

cuſtom for the land. P. 10 Car. B. R. between Jones and Lady 

Reuſbie. The ſaid cuſtom found in B. R. by a jury at bar, and 


thereupon the ſame term decreed in chancery, that the tru/? ſball go 


to the eldeſt daughter alſo.] 


8. The paſſaſſio fratris of an uſe tollows the analogy of deſcents at | 


law. And ſo if a man, ſeiſed in fee of an uſe, had iſſue a fon and a 
[ 136 ] daughter by one venter, and a ſon by another venter, and deviſes 
: it for years, and dies during the term, the daughter ſhall have it, 
and not the fon ; otherwiſe it had been, if he had deviſed it for life, 

G. Law of Uſes, &c. 18, | | 


bes (4) (E) Uſes, Truſts at the Common Law. Who 
ſhall be faid ſeiſed to the fit Uſe. [No- 
lice.] 


gan [1. IF A. agrees with B. to leaſe Bl. acre to him for certain years, 
Fol. 781. . I and after, before he has made the leaſe, according to * 
- nie, he enfroffs C. of the land for a valuable conſideration, C. hav- 
The conſi- ing notice of the promiſe before the feoffment made, C. ſhall be 
e 1 22 in chancery to make the leaſe to B. according to the pro- 


ſka doc“: miſe, becauſe of his notice. P. 8 Ja. in the Exchequer. Per Cu- 


own uſe; riam.] 

but the no- 

tice imports aſeifin to the former uſes ; and where the act is capable of a double interpretation, 
that muſt be taken which conſiſts moſt with equity. G. Law of Uſes, &c. 7. 8. 


2 Roll Rep- [2. If A. ſeiſed of land in truft for B. covenants with J. S. in con- 
105. S. C. fideration that he will marry D. his daughter, that he himſelf 201 


d Ld. © fand ſeiſed to the uſe of J. S. for life, remainder to D. in fee. The 
— — 1 takes effect, J. S. not having notice of the truſt. It ſeems 


it is true that the eſtate for life of J. S. nor the remainder of D. ſhall not be 


thata conũ· ſubject to the truſt, becauſe they come in for a valuable conſidera- 


deration to _. . . k 
Seller an tion, ſcil. marriage, and have no notice of the truſt. Tr. 


uſe, ought 17 Ja. Sir Geo. Reynolds and Peacock, in Chancery. Du- 


to be more tatu 
ſtrong than bitatur.] | 
2 conſideration to raiſe an uſe need be, yet it would be miſchievous if J. S. who married in conſi- 


deration of this land, ſhould net avoid the truſt ; for he loſes thereby the advancement he might 
perchance have had by another wife, and ſo by a mean the conſideration given by him is vatuable ; 


besides that he has no means to ſearch and find out this ſecret truſt : whereas on the othgy gee 
. the 


88 e222 „ 8 OE 


6 


the 


Utes 0 | 186 


the miſchief is not ſo peremptory and conctuſive ; for thongh ceſty que truſt has no remedy againſt 
the laſt feoffee that comes in upon the conſideration of marriage, yet he may have ſubpœua 
againſt the firſt feoffee who broke the truſt in him repoſed, and ſo may aid himſelf, Bm ade 


jornatur. 


I 3. If A. ſeiſed in fee before 27 H. 8. to the uſe of B. and the heirs 
males of his body, and for default of ſuch heirs to the uſe of C. in fee, 
and after A. gives the lands to B. and to the heirs general of his body, 
and after B. dies without heir male, and his heir general of his body 
enters, he is ſeiſed to the uſe of C. to whom the remainder in uſe in 
fee was limited, in caſe that B. at the time of the gift made to him 
oy A. had notice of the firſt uſe limited to him and his heirs males, 

elw. 22 H. 7. 93. Per all the juſtices in the caſe between the Lord 
Chamberlain, Daubney, and Chicheſter. ] 

4. It was held that where feoffees in uſe be, that their heirs, and Ld. Pacon, 
feoffees, and all that are in in the per, without conſideration, or upon in his read- 
conſideration, if they have notice of the firſt uſes ſhall be ſeiſed to the th ft cute 
firſt uſe, Contra of thoſe who come in in the pat. Br. Feoffments of Utes, 
al Uſes, pl. 10. cites 14 H. 8. 4. 3 
and 28 H. 8. and ſays, that thoſe and diverſe books prove, that if the feoffee ſells the land fr . 
conſideration to one that has notice, the purchaſor ſhall ſtand ſeiſed to the ancient uſe ; and that 
the reaſon is, becauſe the chancery looks further than the common law, viz. to the corrupt con- 
ſcience of him that will deal in the land, knowing it in equity to be another's, and therefore if 


if there were radix amaritudinis, the conſideration purgeth it not, but it is at the peril of tim that 
gives it; ſo that conſideration, “ or no conſideration, is an iſſue at the common law ; but netice, or 


no notice, is an iſſue in chancery. E * 1 37] 


5. If A. covenants with B. that when A. ſhall be enfeoffed by B. of 8. & cited 
three acres in D. that then the ſaid A. and his heirs, and all others by Wray 


ſeiſed of the land of the ſaid A. in S. fhall be ſeiſed thereof, to the uſe of ChJ. Les 
| 1 F B. and his heirs; there if A. makes a feoffment of his land =_ 1 -x 


in S. and after B. enfeoffs A. of the ſaid 3 acres in D. there A,'s Eliz. B. R. 
feoffees ſhall be ſeiſed to the uſe of B. notwithſtanding that he had ro be 
no notice of the uſe; for the land is and wes bound with the uſe v. an. © 
aforeſaid, & to whoſe hands ſoever it ſhall come; and it is not like drews.—s, 
to where the feoffee in uſe ſells the land to one who has no notice e 
of the firſt uſe; for in this firſt caſe the uſe was not in eſſe, till the G. Law of 
feoffment be made of the 3 acres, and then the uſe commenced. Uſes, 237. 
Br. Feoffments al Uſes, pl. 50. cites 30 H. 8. 8 


muſt be underſtood that the feoffment was made without confideration. And quzre then; for 


jf it were made with conſideration, then there is no more reaſon the land ſhould he charged with 


the uſe into whoſe hands ſoever it came, by reaſon of the covenant, than there is by reaſon of a uſe 
actually raiſed ; for a coyenant cannot extend beyond the thing itſelf, 
* 2 Sid. 98. ſays, that this was denied in Chudley's Caſe, 


6. If one had made a feoffment before the ſtatute 27 H. 8. to the Br. N C. pl. 
uſe of the feoffor and his heirs, and the feoffees had made a leaſe, re- 136. cites 


: 8. Cc 
ſerving a rent to one who had no notice of the uſe, the leſſee ſhould g Tee 


have the land to his own uſe, and the notice is not material. And. py, 5. 
314. in Caſe of Dillon v. Fraine, cites Br. Feoffments to Ules, pl. cites S. c. 


d 
47. 30 H. 8. — — 
that words of demiſe equally paſs an uſe, as if there were expreſs words to transfer it. 


7. If A. be indebted to the queen, and enfeoffs B. and C. to the 77 
EW 


+ YE « 22 w 


A. and his heirs, and J. S. having notice thereof purchaſes parcel 
of the land of the feoftee, he ſhall be ſciſed to the firſt uſe of which 


he had notice, that the land purchaſed was not in conſcience the 


land of thoſe who enfeoffed him, but in truſt to retain it for the uſe 
of ceſty que uſe. But 9therwy/ it is, if A. had enfeoffed B. and C. 
to take the profits, or to ſell for payment of debts, and one who has no- 
tics thereof buys the land, this ſhall be to his own uſe. Sav. 15. pl. 
39. Paſch. 22 Eliz. Sir Thomas Ragland's caſe. ; 
8. A feoffment in fee was made to the ul: of A. for life, remainder 
to B. for life, remainder to C. in fee, and afterwards A. enfeoffed J. 
S. who had n:t:ce of the uſe. The fame takes away all the other 
uſes; and though J. S. had notice of the uſe, yet he {hal} not be 
ſeiſed to the firſt uſe; for the eſtate, out of which the firſt uſe did 
ariſe, 1s taken away, and then alſo the uſes. Arg. 3 Le. 158. pl. 
205. Mich. 29 & 30 Eliz. in caſe of Cadee v. Oliver, cites De- 


 __Imere's caſe. 
Bot'by the . A feofjze of a manor, to the ue of J. S. releaſes to the tenants, 


2 they ſhall not have it to the uſe of J. S. for the ſeigniory is 
ehancery, drowned in the tenancy which they had to their own uſe, and there 


in the &z2/ can be no truſt without an eſtate in being. G. Law of Uſes and 


1 „ Truſts, 9. | 


whe owners of the land bave notice of the truſ, the land is inveſted with it, and they ſha!l be inforced 
by aderree in chancery to ſet it up again; for the land was at firtt bound and attendant to anſwer 
the truſt ; and where the owners of the land knew of this truſt, it is iniquity in them to deſtroy 


KK. G. Law of Uſes and Truſts, 9. 10. 


11881 (F) Uſes at Common Law. To whe ſe U/e 
Te (O. 57 it ſhall be. By Implication of Law. 


D. 808. b. [I. IF feolfment be made at this day <vithout any confideration ex- 


PI. 71. preſſed, this ſhall be to the uſe of the feoffor. D. 3 & 4. Ma. 
12 + 146. 71. Tr. 5 Ja. B. Per Curiam.] | 
M. in caſe of Villers v. Beaumont. 


2. So if a man ſuffers a common recovery, without limiting to 
whoſe uſe it ſhall be, or conſideration expreſſed, it ſhall be to the uſe of 


the recoveror. D. 3& 4 Ma. 146. 70.] 


= poke — C3. The ſame law it is of a fine, D. 3 & 4 Ma. 146. 70.] 

e imp | | 

upon a fine ; per Weſton J. And by Dyer, if the render be made in tail, the cognizee is ſeiſed of 
the reverſion to his own uſe. And to this the ſerjeants agreed. Mo. 46. pl. 138. Mich. 5 Eliz. 


Anon. 

If a fine be levied to a man and his heirs, to the uſe of him and his heirs, in this caſe he ſhall 
take by the common law, and not by way of ufe ; and in this cafe there may be a parol averment 
to prevent a reſ».ting uſe to the conuſor in fee; for when the fine is levied, an uſe does immediately 
ariſe, either to the conuſor and his heirs, or to tke conuſee and his heirs; and when there is a ſub- 
ſequent deed, it only ſhews what the intent of the parties was at the time of the fine levied. 9 


Co. Dowmar's Caſe ; ſothat when a fine is levied, an uſe does ariſe by implication of Law to the 


conuſee and his heirs; and conſequently this caſe is excepted out of the ſtatute of 29 Car. 2. cap. 3+ 
Gyb. Equ. Rep. 17. Paſch. 8 Ann. Altham v. Angleſey. 


| of 4. But if before the ſtatute of quia emptores terrarum, a man 


made feoffment in fee without conſideration, the feoffee ſhould _ 
| | | is 


| 
I 
] 


Uſes. | 188 


this to his own uſe, becauſe there was a fenure created by the law 
betw en them. D. 3 & 4 Ma. 146. 71.] 
LS. So if a man gives in tail at this day, this ſhall be to the uſe 
of the donee for the cauſe aforeſaid. D. 3 & 4 Ma. 146. 71.] 
{6. So if a man leaſes for life or years, this ſhall be to the ufe of guch leate 
the leſſee. } 8 or the grant 
„ 2 for life or years grants over his (ate without expreſ- of it over, 


: : : a is to the uſe 
Jing to whoſe uſe, this ſhall be to the uſe of the grantee; for there is „the leſlee 


a conſideration implied, as to pay rent to him in reverſion, * and to or grantee 
be ſubject to forfeitures, and to be puniſhed in waſte. Tr. 5 Ja. 


— nanny 
B. Per Curiam. 4 Caſtle v. Dodd.] Fol. 782. 

— 
for (as is ſaid) the uſe of the country to declare lands to be ſafely kept, has made the meer deli- 
very of poſſeſſion no evidence of right, without a valuable conſideration. But theſe leſſer eſtates 
were not uſed to be delivered to be kept for the future ſupport and proviſion of the family; and 
therefore the meer act of delivering poſſeſſion pailed a right without conſideration, fince there is 
no preſumption from the uſe of the country, that theſe cſtates were transferred under ſecret truſts, 
eſpecially finee rents were uſually reſerved, and they ſubject to waſte and other forfeitures. Gilb. 
Law of Uſes, &c. 65. 

+ Cro. J. 200. 201. pl. 32. S. C. accordingly, the grant being made by fine, without any confi. 

deration. S. C. cited Arg. Lane 94. in caſe of Wentworth v. Stanley, as adjudged 8 Jace 
in C. B. 
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8. If ee for life or years grants to another his eftate, and limits Cro. J. 201. 
the uſe but of parcel of the eſtate to the grantee, the remainder of the - EW - 8 
| eſtate ſhall be to the uſe of the grantee by implication of law, and | 1 
| not to the grantor, Tr. 5 Ja. B. Per Curiam. Caſtle v. 
Dodd.) | | | 
9. A man purchaſed land, and cauſed an eflate to be made to him 9 
and his feme, and to three others in fee ; this ſhall be taken to be to | 
: the uſe of the baron only, and not to the uſe of the feme, without [ I 89 ] 
ſpecial matter to induce it. And fo ſee that a feme may be ſeiſed 
to the uſe of her baron, and ſuch feoffment was anno 3 H. 7. and 
2 ut ſupra; quod nota, Br. Feoffments al Uſes, pl. 51. cites Y 
. 34 H. 8. | 
. 10. L. made a feoffinent to the uſe of himſelf for life, and after his Poll. 54 te i 
death, and the 4240 P. his nl 2 75 * 4 tail. 40 was 16. ou 3 1 
held that no implied uſe did ariſe to P. and therefore the eſtate to 8 8. C. | 
T'. was contingent. . Poll. 94. in the caſe of Carpenter v. Smith, 
c Cites it as the caſe of Weale v. Lower. | þ 
; II. A. ſeiſed in fee of Bl. Acre and Wh. Acre, had two ſiſters E. „ 
and F. and had B. a fon by a former wife, and on his marriage with 
M. a 24 wife, he conveyed the whole to W. R. and W. S. and theic | 
$ 


* * 
nr 


I PT. 
8 r L 
2 , N 
, 8 £ 


of beirs, to the uſes following, viz. Bl. Acre to A. himſelf for gg years, 
mg be fo long live, and after the expiration to the uſe 4 the ſaid A. 
all for a jointure, and after her death to the uſe of the heirs male of the {4 
nt = of the ſaid AJ. Remainder to the right heirs of A. And as to j 
2. Acre, to the uſe of A. for 99 years, if, &c. and after to the truſ- | | 
9 tees and their executors for 200 years in truſt ts raiſe portions for 9 
the his children by M. remainder to the heirs male of the body of A. re- 
3˙ mainder to his right heirs. The marriage took effect, and after A. 
| died, leaving B. his ſon by his firſt wife, and H. and F. daughters, | 
ian by A. his 2d wife, A entered into Bl. Acre, B. entered into = 1 
| | Acre, i 


Fee tit. Re- 
mainder, 
(C. 3} 


[ 190 ] 


Jenk. 212. 
Ph 50. 


Ates. 


Acre, and cauſed part of the rents to be paid ta the truſtees towards 


raiſing portions purſuant to the ſettlement, and granted leaſes, &c. and 
died without 11 5 in the life of M. Afterwards H. died. The 
Mafter of the Rolls was of opinion, that the limitation of Wh. Acre 


was void; and as to what had been urged that an uſe aroſe by opera- 


tion and conſtruction of law, he faid that to talk of raiſing an uſe by 
implication was a myſtery in law which he did not underſtand ; and 
would have decreed Wh. Acre to the ſiſters of B. But upon the 
importunity of the defendant's counſel, a caſe was ſtated and ſent 
to the judges of C. B. who certified, November 26, 1712. that 
as to Bl. Acre, nothing but a reverſion expectant on M.'s eſtate for 
life deſcended to B. So that by her enjoying the land, and ſur- 
viving B. there was no poſſeſſio fratris, to exclude H. and J. the 
ſiſters by the 2d venter, from inheriting as heirs to A. their father. 
But as to Wh. Acre, they held the limitation ta the heirs male of the 
body of A. void, no freehold being limited to any perſon precedent to that 
e/late, and that no eſtate of freehold could reſult to A. for his life by 
amplication, _— another eſtate, viz. for qq years, if &c. was ex- 
prefsly limited to him, which would be inconſiſtent with a freehold in 
him by implication, and that a freehold either expreſs or implied, 
was neceſlary to ſupport ſuch limitation ; and conſequently the free- 
hold and inheritance in fee-ſimple of Wh. Acre deſcended to B. 
expectant only on a term for years, to the truſtees of which 
there was ſuch a poſſeſſio fratris as intitles E. and F. the plain- 
tiffs aunts, and heirs of the whole blood to B. the ſon, to 
— land. MS. Rep. Mich. 8 & 11 Ann. Rawley v. Hol- 


(G) Uſes at Common Law. In what Man 
ner and Nature Ce/ly que Uſe ſhould have 
it, and how he might di/þo/e thereof. 


[r. D 3 & 4 Ph. & M. 136. Baſſet's caſe. A man 's, "pap 


a recovery 16 H. 7. without conſideration, and 20 H. 7. 

— Law declared the uſes of the precedent recovery, and good; for before 

| — the ſtatute of 27. (as this was) an uſe being but a thing in confi- 

ic. ſays dence, might be directed and altered according to the intention of 
be . the parties. Agreed 9 Rep. 10. Dowman's caſe.] 


in him; and therefore it is equity he ſhould diſpoſe of it when, arid as, he pleaſes, to bar himſelf 
and his heirs. 


But where a 2. If a man infeoffs others to the uſe of him and his heir, 


inter e by 


or generally, without expreſſing any uſe, he may make a will after, 
—_ or if — alter the uſe. Br. Feoffments 


* 


it b to the E. 4. 8. 


$-trnt to 5 WS. | 
reals «fate tail, there he cannot cl ange Ne uſe after. Br; Feoffments al Uſes, pl. 36. cites 5 E. 4. L. 


g Rep. 15. Cites S. C. : 
$4.6 | 3· If 


al Uſes, pl. 36. cites 5 


| Uſes + 190 
3. 2 que uſe makes a leaſe for life, yet the reverſion remains 8. P. Soof 
ees, 


n the feo and not in the leſſor. Br. Feoffments al Uſes, pl. a leaſe ge- 
23. cites 5 H. 7. 5. per Cur. except Davers. cr, Ama 


gives nothing but that he may infeoff, grant, releaſe, or leaſe; per Keble, Fiſher, and Jay, quod 
Brian and the juſtices conceſſrrunt; and that where ceſty que uſe leaſes for years, the feoffee ſhall 
huve ® action of waſte, and ſhall be received in default of tenant for life, where the leaſe is for life, and 
thall join in aid, and ſhall enter for forfeiture. Br. Feoffments al U ſes, pl. 26. cites 8 H. 7. 8. 

S. P. Per Car. excepts Davers. Br. Feoffments al Uſes, pl. 23. cites 5 H. 7. $. not withſtand · 
ing that there be privity. 


4. If ceſty que uſe enters, and a long time after makes a feoffment, 
yet this ſhall not purge the tort, but the feoffee ſhall have afjiſe; 
per Cur. quod Brian and others conceſſerunt clearly. Brooke ſays 
quære how this entry is to be intended; for ceſty que uſe always 
occupied the land at the will and ſufferance of his feoffees; there- 
fore quære what act will make him diſſeiſor. Br. Feoffments al 
Uſes, pl. 23. cites 5 H. 7. 5. : : 

5. If ceſty que uſe mates a leaſe rendering rent, the reſervation is put the 
void, unleſs it be by deed; per Brian. Br. Feoffments al Uſes, pl; reſervation 
23. cites 5 H. 7. 5. | hols e 
a 5 the ceffy que 
aſe ſhall have the rent. Br. Feeffments to Uſes, pl. 26. cites 8 H. 7. 8.—8. P. Gilb. Law of Uſes; 
c. 26, 27. For being by deed, the feoffees are eſtopped by their own act to deny the tenure of 
ceſty que uſe; but where it is without deed, the rendering rent to a man is an acknowledgment 
of the holding lands from him, but here the lands are not held of ceſty que uſe, but of the feoffees 
who had the reverſion. 


6. If ceſty que uſe makes a I ee in fee upon condition, and en- In ſuch cafe 
a 


| 2 — 4 the ceſt 
ters for the condition breken, he ſhall retain; for the feoffees cannot — 3 


enter; for by the feoffment the fee and the right was out of them. tween the 


Br. Feoffments al Uſes, pl 23. cites 5 H. 7. 5 _-— f 

| | | | 3. and 
27 H. 8. though he had but an uſe when the feoffment was made, yet now he ſhall be ſeiſed of 
the whole eſtate in the land. Co. Litt. 202. a.—— Gilb. Law of Uſes, 32. cites S. C. For the 
v hole eſtate is deveſted out of the feoffees by the feoffrnetit z and they cannot enter for the con- 
dition broken, becauſe they are no parties to it. | 


7. The feoffees of ceſty que uſe during the nonage of the heir, in [ 191 ] 


hom the uſe is, may grant all erdinary offices as ſteward, bailiff; G. LA of 


receiver, &c. without the heirs aſſent, but not fees for term of lie Utes, 14. 


without his aſſent at his full age, and may defend the land of the heir — 


with the profits; per Huſſey and Brian Ch. Juſtices. And per that during 
Keeble, they may do this for the profit of the heir without his the mino- 


allent. Br. Feoffment to Uſes, pl. 27. cites 8 H. 7. 11. in Chan- rity the 1a 
ſuppoſes a 


cery. | | | ch tacit con- 
ſent when it is for his benefit ; but ſettling fees without his aſſent when he comes to full age 
may be to his prejudiee. And that [after fuil age, as it ſeems] he may grant ſuch offices; for hs 
is the inftrument to convey the profits to ceſty que uſe, and now it may be in his power to appoint 
all means in order thereunto, but this it ſeems muſt be by the conſeut of ceſty que uſe; for 
this appointment is wholly to convey the profits to him. 


8. If ceſty que uſe makes a derd of feoffment and letter of attorney 5: C- cited 
to deliver ſeiſin, and the attorney makes the livery, this is a good 8 
fevifment by ſome; but Brian, and all the others ſaid it was di/= 25. and 


feifin : for as ſoon as ceſty que uſe had ſold the land the uſe was out leaves it 4 


of him, and then he is not ceſty que uſe, and therefore cannot make ks. 


a feoffment. And ſo ſce that the caſe is intended for the ſale of the 
Voz. XXII. . P ez land, 


rr 


n 


5 * r 
— 


"Tt 
- Fi 
1 
7 
. 
4 
$ . 
3 1. 
Ls 4 
} * 
of 
44 
„ 
FJ 
<4 
hs / 
pl 44 
"+4 
bo 
44 
b- +.4 
N of 
"38 
of 7 
4 8 
* 
2x 
2 7 F 
4 
4 x 
FE 
1 
8 
4 
13 
* \ 
1 
2 
3 
+43 
+38 
. IX 
' 
1 
1 
— 
* 
+} þ 
2 
1 
* 


Sa 


"©" BIS 2 
renn 


— 
— 


r 
8 


3 ˙ . — — —— 225 
eee eee eee 
* CES 8 — yin {hs IX | 72 3 
fe 6 i 1 _ < 2 


— 8 2 


= Doe 
Yon ARS. Foe 
= 


„ 


r 
3 


by 


——— 


3 
* 


1 
Sy 1s 


S 
* 


* 


88 


e ee 
wa eds 
W pa ft ks 
1 


S 
TR 


r 
N SY WEE OT 


* x S 8 
I : A & 


_— 
r * 
e 
"Ng 


. 
, 


FR 


* 2 
"Wh * 7 . Ah ; 
5 41 1 1 

ä ne. 


rn Nee 1 2 


r eee 


land. And afterwards all the juſtices ſaid that ceſty que uſe him- 
ſelf may make livery of ſeiſin, but not his attorney; for the ſtatute 
is taken ſtrictly, Brooke ſays, quzre inde; for at this day, the law 
is taken otherwiſe. Br. Feoffments al Uſes, pl. 28. cites 9 H. 
26. a Ty. 

, 9. Where feof/zes to an uſe make a leaſe or ſuch like and ceſiy 
que uſe enters and makes feoffment over, this does not diſprove the 
Er eſtate, and therefore ſhall not avoid meſne acts, as leaſe, 
dower, ſtatute merchant, or ſuch like made by the firſt feoffees; 
per all the juſtices except Brudenell, who was contra. But Brooke 
fays it ſeems that thoſe caſes are againſt him. Br. Feoffment al 


Uſes, pl. 10. cites 14 H. 8. 4. 


(G. 2) Ceſty que Uſe. His Power. 


Cefty que I. C ESTY que uſe cannot give a tree, and yet he may grant 


uſe ma . . 
"5 14. BW  eftovers in fee, and may grant 10 trees per annum in fee or 
the graf. for life ;, for this is inheritance or franktenement. But Brooke ſays 


corn to any it ſeems that the gift of the tree ſhall be good; for the ſtat. of 1 R. 


other, 6-4 : , : 
2 3-7 that all gifts, feoffments, &c. by ceſty que uſe ſhall be good; 

hers, Gre and fo is 11 H. 7. 2. that ſale of trees or wood by ceſty que uſe ſhall 

carter take be good by the ſtatute of R. 3. Br. Feoftments al Uſes, pl. 64. 

N Cites 10 H. 7. 29. | e 

paſs lies. Br. Feoffments al Uſes, pl. 13. cites 15 H. 7. 2. by all the juſtices of C. B. 


8. P. mathe 2. Ceſty que uſe cannot juſtify the taking of beaſis in the land da- 
could not mage feaſant, but the feoffees ſhall make this juſtification, and ſhall 


= + 4 hag have action of the treſpaſs done in the ſoil, but thoſe who have in- 


Karute, be- tereſt in the land as commoner or tenant at will ſhall juſtify in their 


cauſe at own names, by all the juſtices of C. B. Br. Feoffments al Uſes, 


Yr be hag” Pb 13. cites 15 H. 7. 2. 


no eſtate ; but he may juſtify ſince the ſtatute. G. Law of Uſes, &c. 81. 


3 Ceſty que uſe of lands in fee- ſimple may by the ſtatute make 


a leaſe or bargain of the land as well as he may {ell the trees grow- 

1192] ing ay the land; and his fale good. Kelw. 41. b. Paſch. 17 H. 7. 
: —lIbid. 42. b. „ 

G. Law of 4. If cefly que uſe leaſes for years rendering rent, and makes his 

2 4 will that 2 executors ſhall * the 2 of his lands for 20 years, 

S. C. and he ſhall have this rent for it is parcel of the reverſion, and annexed 

fays he ſhall thereto, and ceſty que uſe ſhall have action of debt but not avowry; 


"27 avow be- per Fitzherbert and Shelly. And per Fitzherberty if he leaſes by 


— parol rendering rent this is good, and he ſnall have the rent; for 


of the re- is the intent of the ſtatute, Br. Feoffments al Uſes, pl, 6. cites 


my ape 27 H. 8. 13. : 


| Feoffzes ſince he has put the eſtate out of them but for a term; but t e equitable eſtate is in him, 


and te may diſpoſe of it and the reat palles, but the fcottees ſhall puniſh for waſis done, and enter 


Aer 2 forfeiture, kc. 
f | 7 


5 


I, 
the 


192 


5. If ce que uſe in tail had ſuffered a recevery before the Natuta 
of uſes made 27 H. 8. and died, the feoffees could _—_— entered, 
ut ſhould have had writ of _ ad terminum qui præteriit or writ 
Entry Changeable, pl. 123. cites 


within the 
ſtatute of 1 R. 3. 


7. Ceſty que uſe may deviſe, that after his deceaſe his feoffees 
ſhould ſtand ſeiſed of the manor to the uſe of any perſon. See Cro. 
E. 28. pl. 12. Paſch. 26 Eliz. in the ſtar chamber, in caſe of Man- 
tell v. Mantell. > 
8. Ceſty que uſe ſhall take advantage of conditions which are knit 
to the eſtate, as for payment of rent, but not concerning collateral 


things; and ſuch expoſition of the ſtatute 32 H. 8. hath been made 


before. Arg. 3 Le. 225. Paſch. 31 Eliz. B. R. in cafe of Scott 
v. Scott. Vm 

9. Ceſty que uſe of a rent charge executed by the ſtatute may Mod. 223. 
aiſtrein for rent arrear ; for by the executing the eſtate ſuch power an ck 5 
is transferred the ceſty que uſe as incident; but a covenant for by the name 


payment of the ſame is not transferred to him, as the power of diſ- of Boſcaw- 


training is. 2 Mod. 138. Mich 28 Car, 2. C. B. Cook v. mee 


v. Cooke. 
Herle. 7:2 8 | — 


tit. Diſtreſs 


(G. 3) Ceſty que Uk. His Power as 10 Feoffees. 


1. FE OFF E E of truſt is bound to plead all pleas, and ſhall 
maintain actions for the land as cgſiy que uſe ſhall deviſe and 
require at the cofts 7 ceſty que uſe; per the juſtices. Br. Feoff- 
ments al Uſes, pl. 38. cites 7 E. 4. 29. ; | 
2. If I give my goods to J. S. to my uſe, the donee is bound to 
maintain a writ of treſpaſs for the taking of them but not appeal of 
robbery; per Littleton. And per Choke it is true; for he ſhall not 
be compelled to fwear, and the appellant ſhall ſwear. that his appeal is 


true. Br, Feoffments al Uſes, pl. 38. cites 7 E. 4. 29. 


(G. 4) Confideratim, Neceſſary in what Caſes to [1931 
__ raiſe an Uſe, | 


I, 1 F a man makes a feoffment without conſideration, the feoffee 
; ſhall be ſeiſed to the uſe of the feoffor, or to the uſe to which 
the feoffor was ſeiſed; per Fitzherbert J. Br. Feoftments al Uſes, 


; » 40, Cites I H. 8, . 
1 ” 85 P 2 2. It 
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193 | Uſes. 


2. It is faid that if a man be ſeiſed of lands in fee, and grants & 
rent iſſuing out of the ſame lands to a ſtranger, without any conſide- 
ration, &c. the grantee ſhall be ſeiſed of this rent to his own uſe; 
for the law cannot intend ſuch a grant to be made to the uſe of the 
grantor. Perk. ſ. 531. cites Mich. 14 H. 8. 5. 

3. Ld. Bacon, in his Reading on the Statute of Uſes, 310, 311. 
ſays, he would have one caſe ſhewn, by men learned in the law, 
where there is a deea, and yet there needs a conſideration; that as 
for parol, the law adjudges it too light to give action without con- 
ſideration; but a deed ever imports a conſideration, becauſe of the de- 
liberation and ceremony in the confection of it ; and that therefore, in 
the 8 Eliz. it is ſolemnly argued, that a deed ſhould raiſe an uſe 
without any conſideration. in the Queen's CASE, a falſe conſi- 
deration, if it be of record, will hurt the patent, but want of con- 
fideration never does; and yet they fay that an uſe is but a nimble 
and light thing; and now, contrarywile, it ſeems to be weightier 
than any thing elſe; for you cannot weigh it up to raiſe it, neither 
by deed nor deed inrolled, without the weight of a conſideration. 
But (he fays) you ſhall never find a reaſon for this, to the world's 
end, in the law; but it is a reaſon of chancery, and it is this, that 
no court of conſcience will inforce donum gratuitum, though the in- 
tent appears never ſo clearly, where it is nat executed, or ſufficiently 
paſſed by the law : but if money had been paid, and fo a perſon dam- 

- mhed, or that it was for the eſtabliſhment of his houſe, then it is a 
good matter in chancery. 

4. If one, without any conſideration, enfeoffs another by deed, 
habe nd to the ferffee and his heirs, to his own uſe, and the feoffee 
ſuffers Garg to occupy the land ſeveral years, yet the right is in 
the feoffee ; becauſe expreſs - is contained in the deed, which is 
ſufficient without other conſideration. The fame Jaw is when a 


feoffment is made to the uſe of a ſtranger and his heirs. And. 37. 
pl. 95. Anon. 


When an 5. Uſe declared on an tate executed, needs no conſideration. 


uſe ariſes Mo. 102. pl. 247. Mich. 16 & 17 Eliz. per Cur. in Calthrop's 
upon à con- (aſe 
ſideration, 8 

the confiderat'% mi be profently executed. Arg. Cart. 140. in caſe of Garniſh v. Wentworth, — If 
I covenant to ſtand ſeiſed to the uſe of J. S. and his heirs, in confideration hit he ſſia be my counſellor, 


it is good, and the land paſfes preſently, though it is not executed. Arg. Cart. 142. ſays this caſe 


was put by Fopham in B. R. in one Poppleuell's caſe. 


See(O.7) 6. A fine, without conſideration, doth carry the uſes ; per 
IS Cur. Le. 148, pl. 188. {in 30 Eliz. C. B. Stephens's caſe. 

7. In the ſtatute of 27 H. 8. 10. all the conveyances are men- 
tioned, and not one word of a conſideration in the whole ſtatute ; 
but that is left to the judgment of the law; for at common law, that 
which paſſed by tranſmutation does ſo ſince, and what before the 
ſtatute could not paſs without valuable conſideration, will not now. 
Arg. Cart. 138. in caſe of Garniſh v. Wentworth, cites PL C, 
321. Sharington's caſe, 


OS ; . 
Jenk. 247. 8. To raiſe uſes by way of covenant or bargaia and fale, there 
PL 26. muſt be a conſideration. Hat in cafe of tranjmitation of poſſeſſion, 


| they 


affection be limited only to the elde 


Uſes. 


they may ariſe without any conſideration at all. Arg. Cart. 143. 
in caſe of Garniſh v. Wentworth. 


(H) Uſes. Conſideration. What ſhall be ſaid a 
good Conſideration to raiſe an Uſe. Againſt the 
Law. [Or otherwiſe.) 


Li. ] F A, bargains and ſells to B. in conſideration of the han of 


100 J. by B. to him for a year, this is a good conſideration 
to raiſe an uſe; for it is not unlawful, by any ſtatute, to take 101, 
for the loan of rool. For the contract is good for this between 
the parties themſelves, and ſhall bind him, = only a pain is limited 
upon him who takes it, ſcilicet, that the king ſhall recover ſo much 
from him. (But if ſ/ury be * againſt the common law, it ſeems no 
uſe can ariſe.) Vide for this 26 E. 3. 71. Contra Hill. 37 El. 
B. between Nowell and Hudfon. ] 

[2. In an indenture between A. and his wife of one part and B. 
their fon of another part, and C. their on of the 3d part, the ſaid 
A. in conſideration of natural affetion and paternal love which he 
has to his faid ſons, and for their better advancement, and to the in- 
tent that the lands ſhould continue in his name and blood, covenants to 
tand ſeiſed to the uſe of himſelf for life, the remainder to his ſaid 
wife for life, the remainder to his ſaid ſons. Though here another 
confederation is expreſſed, yet inaſmuch as his wife is named his wife 
in the deed, this ſhall be a ſufficient conſideration to raiſe an uſe to 
her. Adjudged 7 Rep. 40. Bedell's caſe, Trin. 3 Ja. B. R. Ad- 
judged between Bedell and Hall. It ſeems this was the ſame 
Caſe, but there the feme is not ſaid to be party to the indenture. ] 


See (K) 


* See tits 
Uſury. 


7 Rep. (40) 
39. Mich. 


5 ac. 8. K 


adjudged 
according- 
ly, and af- 
firmed in 
error.— 

9 Rep. 24. 
b. 25. a. 

S. C. cited 
accordingly 
per Cur. in 
H. Har 
pur's caſe, 
Jenk. 289. 


pl. 25. cites S. C. accordingly. 


[3- If a man, having iſſue 3 ſons, covenants, in conſideration of 


natural aſfection to the eldeſt ſon, to ſtand ſeiſed of certain land to- 


the uſe * of himſelf for life, and after t9 his eldeſt ſon and the heirs 
males of his body; and for default of ſuch iſſue, to the uſe of h:s 24 


fon and the heirs males of his body; and for default of ſuch iſſue, to 


* Fol. 783. 


— 


the uſe of the 34 fon, Sc. This is good conſideration to raiſe the 


uſe to his younger ſons; for though the conſideration of natural 
f. yet this is equal to all the ſons; 
and therefore the law will ſupply it without expreſſion; for if no- 
thing had been expreſſed, i: had been good conſideration by impli- 
cation of law, Mich. 43 & 44 Eliz. B. R. between Bond and 
Edmonds. Per Curiam.] | | n 
4. If [ A.] by indenture made between him of the one part, and B. 
his brother, (naming him ſo in the deed) and C. and D. (wha are 


ſirangers to him) in conſideration of love and affettion which he 


bears towards his wife and children, and for their maintenance and 
{tay of living, and to the intent to ſettle his land in his name and blood, 
covenants with the ſaid B. C. and D. to fland ſeiſed to the uſo of 
himſelf for life, and after to h1s wife for life, and after to the faid B. 

| 9 „„ 4 (. and 
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+ Cro.C. C and D. and their beirs, upon truſt, that they ſhould make fuck 
= Py 7+ uſes as he himſelf ſhall appoint, and after to raiſe portions for his 
Car. B. R. children, and after to G. his 2d ſon in tail, &c. Though no uſe can 
S. C. by the ariſe by this indenture to C. and D. who are ſtrangers to the“ con- 
name of ſideration of blood, and fo this is void as to them, yet the uſe ſhall 


— * ariſe for all to B. who is his brother, and ſo named in the deed, 


adjudged which is within the conſideration, Trin. 14 Car. This was a 


57s Hg ſpecial verdict betwen Fox and Wilcocks, and argued at bar; but 


4:8. pl. 6. it abated by death. And after, upon a new ſpecial verdict between 
S. C. by Smith and Buſbie, it was adjudged per Curiam, that ufe ſhall well 
nameof ariſe to B. to perform the trufts ſpecified in the indenture. Intratur. 


GERMAN 3 By x 
v.Ristev, [ rin. 14 Car. Rot. 1502.] This concerns one + Riſley of 
adjudged rays-Inn.] 

according 


ly.—3. C. cited MS. Rep. Mich. 4 Geo. 2. in the caſe of Nugent v. Hancock. which ſee pl. 13 · 


S. P. Gilb. 1 Conſideration of ancient acquaintance, or of being chamber 
. fellows, or entire friends, ſhall not raiſe any uſe, Trin. 3 Jac. 
48. For B. R. Agreed per Curiam between Ward and TT uddingham. ] 

the obliga- [6, So conſideration of great familiarity, or long acquaintance 


_— <a with him, or that they were /che/ars together in their youth, ſhall not 


his own fa- Taiſe an uſe. Pl. C. 503. Sherington.] | 
mily is ſup- [/. If A. in conſideration that B. was bound in a recognizance for 
poted, BY bim, * bargains and ſells land to the other, this is not good. 


all govern- wo . 3 

ments, to 37 Eliz. b. Adjudged between Ward and Lumbard, cites Tr. 41 
be fop-rior Eliz, B. R.] 

to all obli- . | , | 
gations of mere gratitude ; and therefore the chancery will not preſume that it is the party's intent 
to diſpoſe of lands out of the family, where any ceremony is abſent that is neceflary in law to the 
making ſuch a contract. a 

Aſter recital of the being bound, &c. A. for diverſe con ſſderatiant, bargained and ſold to B. 
and his heirs. The deed was srolldd within the 6 months, but no money paid. This cannot be 
good, But if there had been apt <ww9rd;, he might thereby have raiſed an uſe by way of covenant ; 
for in every bargain and ſale muſt be a guid pro quo. But here A. has nothing; but being bound 
had been a good conſideration to raiſe an ufe by way of covenant, Cro. E. 394. pl. 19. Paſch. 
37 Eliz. C. B. Ward v. Lambert.—G. Law of Uſes, 253. cites S. C. and ſays the words here are not 
apt to make a covenant to ſtand ſeiſed, ſo the deed had not any operation. But a covenant to frard 
feiſed would be good; becauſe chancery will oblige a ſpecifick performance upon any agreement, 
where a conſideration was performed on one ſide ; and where the chancery would raiſe an uſe, 
the ſtatute executes it. G. Law of Uſes, 112. cites S. C.——lIbid. 5i. accordingly, that it had 
been good by covenant to Rand ſeiied, had there been apt words. 


& C. __ 8. The conſideration of a ſurname will not raiſe an uſe, as was 
Me in cate feſolved in Six CrrISTORHER HaTTON's Cat, who hid a ſiſ- 
of Cern ter's ſon called Newport, and in conſideration of his changing his 
v. SR name to Hatton, he covenants by deed to raiſe an uſe to him. This 
Parker. ** e was adjudged not ſufficient to raiſe an uſe. Jenk, 81. 
50. | 

F 9. If before the ſtatute of 27 H. 8. one had infeoffed his ſervant, 
he ſhould be ſeiſed to the uſe of the feoffor, but if he expreſſes the con- 
federation to be ar" r he ſhould be ſeiſed to his own uſe; per 
Popham Ch. J. Mo. 684. pl. 943. Mich. 43 & 44 Eliz. in caſe 

of Ward v. Sudman. 
10. V. and M. his wife purchaſed lands, to them and the heirs of 
. They by indenture bargained and jold the land to O. P. ©, 
end R. and their heirs, upon truft to ſell the ſume ta pay bis debts and 
| CON, ; : „ | Agac ics, 


Utes, 


legacies, and for the maintenance and marriage of E. his daughter. W. 
alſo covenanted, that E. and his wife, before Pentecoſt then following, 
Fould by fine with proclamations grant the ſaid lands to the bargamees 
and their heirs, upon the ſaid truſt. In the deed W. recites, that the 
ſaid O. is near allied to him, that P. as [is] his uncle, Q, is his uncle in 
law, and R. is his brother in law; and that he and his heirs, for the na- 
Tural love and kindred between him and them, ſhould immediately af= 
ter his deceaje tand ſeiſed to the uſe of the ſaid kinſmen and their heirs, 
of all ſuch parts of the ſaid lands 46 before the deceaſe of the ſaid M. 
ſhould not be executed by fine, or other execution of eſtate, according to 
the purpart of the ſame deed, upon the truſt and confidence aforeſaid : 
And in that deed W. and M. made a letter of attorney to make li- 
very and ſeiſin; but no livery was made; nor any fire levied, nar 
was the deed inralled : of all the parties to the deed P. only was of 
blood to the ſaid W. Reſolved that the uſe did not enure to them 
which were not of blood, but of alliance. But * how much of the 
faid laſt did veſt and execute in the ſaid P. who was of blood, the faid 
lords the judges reſted doubtful, and would be further adviſed. Ley. 
57, 58. Trin. 15 Jac. Bulkley's caſe. 
II. A. covenanted to ſtand ſeiſed to ſeveral uſes, and afterwards 10 
C. for 99 years, if he ſo long live, remainder to two ſtrangers for the 
life of C. to preſerve contingent remainders, remainder over. It was 
agreed by all, that the remainder to the two ſtrangers was void, they 
not being of the blood; ſo that they cannot enter for, or take bene- 
flit of, a forfeiture committed by C. 2 Lev. 52. 54. Trin. 24 
Car. 2. B. R. Whaley v. Tankard. 

12. A father in law cannot covenant, becauſe not of the blood. 
Arg. 2 Show. 12. in the caſe of Coltman v. Senhouſe. 

13. A. by voluntary deed covenants with B. and C. (ſtrangers) to 
ſtaud ſeiſed to the uſe of 2 vr life, remainder to the uſe of B. and 

a 


C. during the ie of E. the daughter of A. (his heir at law] upon 
truſt to apply the profits, &c. for the benefit of E. and after her 


death to B. and C. and their heirs during the life of the eldeſt fon of E. 
upon truſt, to raiſe portions for younger children, and then to convey ta 
the elleſt fon, &c. with remainders over, &c. It was objected, that 
the plaintiff, who claimed as the eldeſt ſon of E. can have no be- 
nefit under this ſettlement, for that the truſtees being ſtrangers to 
the] conſideration of blood, no uſe thereby arifes to them, accord- 
ing to the Lord PacteTT's CAsE, and Lord Chancellor was of 
the ſame opinion. Then it was objected for the plaintiff that there 
may be a 7 where the 7 truſt, or uſe in the truſtees, 7s 
limited for the * of the bload and family of the covenantor, and 
where for collateral or other purpoſes, as was the Lord Pagett's caſe, 
the truſt term there being for the payment of debts, &c. but here 
the truſt is for the benefit of the blood of the covenantor, ſcil. his 
er &c. Sed non allocatur. Bill diſmiſſed. MS. Rep. 


lich. 4 Geo. 2. Nugent v. Hancock. 


P 4 (H. 2) Uſes 
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* The uſe 
ſhall ariſe _ 
for all to P. 


Ice pl. 4. 


Vent. 247 
S. C. yy 
S. P. does 
not appear. 
—Raym. 


'219- S. C. 


but S. P. 
does not 
Appear. 
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| 196 Uſes, 


(H. 2) Uſes, Conſideration good. Where the 


Conſideration is xt. | 


1. I F an uſe be declared on a covenant to ſtand ſeiſed on conſi- 
deration of marriage and money, no uſe will ariſe without mar- 
riage, though the money is paid. Mo. 102. pl. 247. Mich. 16 & 
17 Eliz. Per Cur. in Tui caſe, | 
deedto a 2. In conſideration of natural affeftion to my ſon, and of 100 l. 
on tee. paid by my ſon, I covenant to ſtand ſeiſed. Lord Ch. J. Bridgman 


onfidera- | . g 
Ag 4 (who put this caſe) ſaid he thought the principal conſideration will 


tural love carry it. Cart. 144. Mich. 18 Car. 2. C. B. in caſe of Garniſh v. 


and affec- 
tion, and of Wentworth, 


the ſum of £1. to be paid annually to the father. Though money is part of the confideration men. 
tioned, yet this will work as a covenant to ſtand ſeiſed ; but then it ought to be pleaded as a cove- 
nant to ſtand ſeiſed according to the legal conſtruction of ſuch a deed where there is no execu- 
tian at law ; per Pollexfen Ch. J. And though judgment was given contrary to this opinion, 
yet that judgment was reverſed on the very point of law. 2 Vent. 266. Hill. 2 & 3 W. & M. zn 
C. B. Lade v. Parker. — 2 Vent. 149. 260. S. C.-—3 Lev. 291. Baker v. Lade, S. C. ac- 
eordingly. . Mod. 149. Barker v. Lade. Mich. 4 W. & M. the S. C. in B. R. accordingly. 
ein. 318. Baker v. Lane, S. C. accordingly. Carth. 253. 8. C. iu B. R. ac- 
cordingly.———— Comb, 190. B. R. S. C. accordingly. 


[ 197 ] 3. A, in conſideration of blood covenants to ſtand ſeiſed to the uſe of 


B. his kinſman, and the heirs of his body, and in default of ſuch iſſue, 


then to the uſe of J. S. a ftranger, in conſideration of 100 1. B. died 
without iſſue. The deed was not inrolled. The queſtion was if 
the uſe can ariſe partly by covenant to ſtand ſeiſed, and partly by bar- 
gain and fale, or whether it muſt ariſe wholly one way or wholly the 
other, and not by fractions. Bridgman Ch. J. ſaid in this cafe that 
there was a mixt con/ideration, and there needed no inrolment. See 


Cart. 144. Mich. 18 Car. 2. C. B. Garniſh v. Wentworth. The 


caſe was not adjudged, 


(I) Uſes. Conſideration. To whom the Conſi- 
deration may raiſe an Uſe, Not to a Stran- 


ger, 


AE! Pl Cr. 1 F a man, in conſideration of natural love which he bears fo- 
AS 8 wards B. his brother, covenants to ſtand ſeiſed 19 the uſe of 
B. and A. his wife, for their lives, this ſhall raiſe a good eſtate to A. 

cons oth for he * gives the eſtate to A. in conſideration of the marriage be- 
3 f - tween her and his brother; and this ſhall be taken for the join- 
ture of A. for the love which he bears towards his brother ex- 

1 Sharring. tends in right of his brother to his wife, Pl. C. 3o7. 4 Sher, 
tr nd & Pled. | eee 
* [ 2. If a man, in conſideration that B. all marry his daughter, 
co vyenants to ſtand ſeiſed to the uſe of B. and his daughter, in tail or, 

| Q 


% 


= 'w ww - 4a IO a. © a co to 


al. I 


Uſes, 197 


&e, this ſhall raiſe a good eſtate to them both. Pl. C. 307. Sharing- 


ton and Pledall v. Strotton. ] | 
[ 3+ If a man, in conſideration of natural love and affeftion to his The uſe 


fon, covenants to ſtand ſeiſed to the 2e of the wife of his ſon for life, fon for Be 


this ſhall raiſe a good eſtate to the wife; for the love to the ſon ex- ang after to 


tends to his wife. Contra Trin. 5 Jac, B. R. between Bould and the uſe of 
Winſton. ] 1 > er 


afterwards marry; and reſolved that the conſideration extends to the wife that ſhould be. Cro. J. 
168. pl. 8. S. C. See (L) pl. 1. | : 


D 4. If a man, in conſideration of a marriage to be had between B. Mo. 544. pl. 
his ſon, and A. covenants to ſtand ſeiſed to the uſe of B. and A. this ut . 
not ex- 


is a good conſideration to raiſe an uſe to A. Mich. 37 & 38 Eliz. amys. P. 
B. R. admitted between Corbin and Corbin. ] This is no 
5 conſidera- 
tion to raiſe an uſe; for the conſideration is only the marriage of his ſon with a ſtranger, the which 
as to changing the poſſeſſion, is not any benefit to the father, but he is, in a manner, a ſtranger to this 
perſonal and peculiar conſideration ; but if the conſideration had been for the eſtabliſhing the land 
in his name and blood, it had been good ; for this touches the father merely. Yelv. 51. Mich. 2 
Mo. 633. pl. 940. Trin. 44 Eliz. Freſhwater v. Rois, ſeems to 


Jac. B. R. Freſhwater v. Rois. 


be S. C. however different in time; but t his point does not appear. — Brownl. 193. Mich · 2 Jace * 


S. C. and S. P. but ſeems only copied from Lelv. 51. 


[ 5. If a man, in conſideration that B. Hall marry his daughter, 
covenants to ſtand ſeiſed to the uſe of B. and his daughter, the re- 
mainder to C. this is a void remainder to C. becauſe he is a ranger 
to the conſideration. Pl. C. 307. b. Sher. & Pled. } 

{ 6. In conſideration of certain money given by B. a man may 11 A. 5 
covenant to ſtand ſeiſed to the »/e of A. for life, the remainder to gains and 
C.* in fee; for here it is apparent that the monies were given for both es 22 
eſtates; and though A. and C. are Hrangers to the gift of the mo- confiders ay 
ney, yet they are privy enough, inaſmuch as the monies are given tion of 1007 
for them, ] 22 


cafe the conf{deration ariſeth from a ſtranger, yet it will paſs the uſe to the bargainee ; per Ho- 
bart Ch. J. Winch. 6r. Hill. 20 Jac. C. B. in caſe of Buckley v. Simmons. 

But if, in conſifleration of 100 l. paid by B. A. barguint and ſells to B. to the uſe of FJ. S. a ſtran- 
ger, the uſe limited and the truſt are void. Arg. 2 And. 136. in Corbet's caſe, cites 4 & 5 P. 


ED 4198] 


[ 7. Cs in conſideration of certain monies given by B. a man _ 
covenant to ſtand ſeiſed to the fe of B. for life, the remainder to C. 
in fee, or with diverſe meſne remainders; for the monies are given 


for all the eſtates, Pl. C. 307. b. Sher and Pled.] 

[ 8. If a man, in conſideration of the diſcharge of his funerals, 1 Rep. 154. 
payment of his debts and legacies out of the profits of his land, cove- p an 
nants to ſtand ſeiſed to the uſe of himſelf for his life, the remain- attainted of 


der after his death to the 2/ of F. S. for 20 years, and dies, not mał- 23 and 
that the 


ing 7. S. his executor, (but dies inteſtate, viz. attaint of treaſon) en de 
the remainder for years is void, and no uſe ſhall ariſe thereof to J. S. J. S. was ad- 


becauſe he is a ſtranger to the conſideration. Adjudged 1 Rep, judged void, 
2 „ | 135 »” for want of 


154. Lord P aget's caſe. ] conſidera- 


tion, becauſe the conſideration being payment of debts, he was a ſtranger to it. Mo. 193. pl. 
343+ Trin. 26 Eliz. S. C. accordingly, Le. 194. pl. 279. S. C. argued. —— And. 2 59- Pl. 267. 
and pag. 263. pl. 270. S. C. accordingly. Jenk. 247. pl. 37.——5: C. cited Arg. Mo. 310, 
11. in Englefield's caſe.—S. C. cited Mo. 519, 520. in Lo xD BUeKUHau ns T's caſe: hut ſars that 
J. S. had paid the debts with his own money, the conficeration had been good. 8. C. 3 2 
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Mod. 2 50. in caſe of Baxx EN v. K rar, that it was adjudged a void uſe, becauſe there was no con. 
fideration on the covenantee*s part to raiſe the money appointed to be paid, it being to be raiſe 
out of the profits of my lord's own eſtate.-G. Law of Uſes, 112,113, cites S. C. and ſays the con- 
fideration does not ariſe from any equivalent; but it had been otherwiſe, if the debts were to be 
paid out of the proper lands of J. S.—Sid. 262. pl. 12. Trin. 17 Car. 2. B. R. in cafe of IXXNRT 
v. CowLer, ſays a diverſity was taken on Ld. Paget's caſe, viz. That a covenant to ſtand ſeiſed to 
the uſe of the executors of bis ſen, is void ; but if it be to the uſe of hinye!f, or bis ſon and his executors for 
years, it is good ; becauſe all veſts in the ſon, but not in the other caſe. | 


8. c. cited [ 9. But otherwiſe it had been, if the covenantor had made J. S. 

dy = his executor ; for then he had been enough privy to the conſidera. 
» . Hod. — , 

157 in cafe tion. 1 Rep. 154. Lord Paget's caſe.] 

of CoLT axD Grover v. THE BrSHoP of LITCHFIELD, &C. That though he made him his 


executor after, yet the limitation is void. 


10. A feme may enfeoff a married man, cauſa matrimonii prelicu- 

ti, becauſe of the common poſſibility, 10 Rep. 50. b. in LAMrRT's 

CASE, Cites 4 H. 6. 16 & 17. | | | 

Ow. 33.in 11. A mortgagor intreated a ſtranger to redeem the land at the 
* day, and by indenture mortgagor covenanted, that after the redemp- 
; tion the ſtranger ſhould have the land to him and his heirs; and that 


V. LovE- 


par, cites it he, in conſideration of 100 l. would fland ſeiſed to the uſe of him and 
1 N his heirs. The ſtranger redeems the land at the day, the mortgagor 
e enters, and the deed is inrolled within the 6 months; yet ruled that 
Whaydon nothing paſſed, becauſe he had not any eſtate or intereſt therein 
v. Aſhford. at that time, to contract for it. Cro. E. 402. pl. 10. in the 
caſe of Velverton v. Yelverton, ſays it was cited as a caſe in 
the 20 Eliz. but neither the name, nor in what court, was men- 

tioned, | 
12. Feoffment in fee, on condition that if the feoffor do 
ſuch a thing he ſhall re-enter, and retain the land to the uſe of a 
Aranger, the uſe is void, and the feoffor ſhall hold the land to his 


own uſe; per Mead J. Le. 269. pl. 372. in caſe of Ferrand v. 
Ramſey, ” Os 


[799] (K) Uſes, Conſideration, What ſhall be a good 
n Conſideration to raiſe an Uſe. 
ol. 735. 


1 (See this Title before) [at (II)] 


3. C. cited [ 1» A Man may covenant to ſtand ſeiſed to the uſe of A. his wifes 
11 Rep. 23. in conſideration that ſhe is his wife, and this ſhall raiſe a 
2 Oo n good eſtate to the wife; for this is a good conſideration in law. Ad- 
caſe.—— Judged 7 Rep. 40. Bedell's caſe. Adjudged Trin. 3 Jac. B. R. be- 
If the per- tween Bedell and Hall. ] 

ſon be ſuch [ 2. A man may covenant to ſtand ſeiſed to the uſe of A. the wife 
4 of his brother, in conſideration. that ſhe is the wife of his brother, and 
confiderati» this ſhall raiſe a good eſtate to her; for the love which he bears to- 
+ earl wards his brother, extends in his right to his wife, PI. C. 307. 
ſhall pre- Sher. and Pled.] . 
ſentiy rite to { 3. Fraternal love, and continuance of his land in ſuch of his blood, 
tum; if is good conſideration to raiſe an uſe by way of covenant; for this 
aman cove * © a 


JJC 


Ma 0 


* 
— 


Uſes. 


is a conſideration of Blond, and the brother is one of the next degrees 


after his parents and children, and they who are next in blood are 
next in love by intendment of the law. Pl. C. 307. Sher. and Pled. 


[v. Strotton.] ] 


199 
nants to 
ſtand ſeiſed 
to the uſe 
of his wife 


or brother, 
or any of his 


kindred, this is ſufficient to raiſe a uſe to them, without any mention of a particular expreſs con- 


ſideration ; for the love and affection between them is obvious, which being a conſideration in it- 
ſelf ſufficient to raiſe a uſc, it ſhall be preſumed that it was to the intent the uſe was limited ; nay, 
if there be a conſideration to ſome certain perſon, and afterwards a uſe is limited to another per- 
ſon, that does not come under the conſideration expreſſed, yet if he be a perſon on whoſe ſide 
there is a manifeſt preſumption of another conſideration, he ſhall have the uſe limited to him by 
that conſideration, though he could not take by virtue of the firſt. Thus, if a man covenants, in 
conſideration of natural love and affection that he bears to his eldeſt ſon, to ſtand ſeiſed to the uſe 


of him, and then to the uſe of any other of his kindred, as brother, couſin, &c. this ſhall give a uſe 


to them, though they do not come within the conſideration that 1s expreſſed to the eldeſt ſon ; for 
there is an obvious and apparent conſideration to raiſe an uſe to them. Gilb, Law of Uſes and 


Truſts 251, 252. | | 
[ 4. If a man covenants, in conſideration of blood, and of the Mo. 735. 


marriage of his baſtard- daughter, to ſtand ſeiſed to the uſe of the Pl. 2046. 


ba/tard-daughter, this is not a good conſideration to raiſe an uſe, ah 2 


becauſe in the law ſhe is not his daughter, but filia populi. s. C. ſays 
Mich. 43 & 44 Eliz. B. R. per Curiam, between Frampton and the judges 
Gerard. ] | were divide 
ed in opi- 
nion, viz. Popham and Fenner with the heir general, and Gawdy and Velverton e contra, where- 
upon it was adjourned for difficulty into the exchequer chamber, and that it was argued there. 
But ſays not what became of it. And. 75. 79. pl. 145. S. C. by name of Gerard v. Worſeley, 
adjudged, D. 374. pl. 16 & 17. Hill. 23 Eliz, Worſeley's caſe, S. C. that all the juſtices, except 
Periam, held, that the uſe cannot be carried to the baſtard without expreſs conſideration. m—— 


S. C. cited 2 And. 8. and 136. : 
S. P. Gilb. Law of Uſes, &c. 207. But if a man covenants by indenture, in conſideration of na- 


tural love and affection, blood, and marriage of his baſtard daughter, to /zvy a fine, and that the 


conuſee ſhall ſtand ſeiſed to the uſe of the baſtard daughter; though this be not a ſufficient conſi- 
deration to raiſe an uſe upon a covenant, yet it is expreſhve of the intent of the party, and there- 
fore ſhall ſerve as a ſufficient declaration of a uſe upon the fine, where there neeis no conſider- 
ation. 


[5. A man, in conſideration of his care and love which he bears 


# J. S. callid, named, and reputed, one of his ſons, (where he was his 


baſiard-ſon) covenants to ſtand ſeiſed to the /e of the ſaid F. S. 
this is no good conſideration to raiſe any uſe. This was Sir James 
Perrot's caſe, adjudged in the exchequer, in a writ of intru- 
ſion upon the conveyance of Sir John Perrot, by which a re- 
mainder * was limited to him, and he loſt the land for the ſaid 
cauſe, ] 


Mo. 368. pl. 


506. Mich. 
36 & 37 
Eliz. S. = 
but S. P. 


not adjudge 


ed. DD, 
374- a. b. 
pl. 16. 17. 
Hill. 23 
Eliz. sir 


Rog ERT WorsSELEy's caſe, S. P. And all the juſtices, præter Periam, held, that the uſe cannot 
be carried to a baſtard without expreſs conſideration, inaſmuch as the conſideration in law is not 
good and lawful; for he is not de ſanguine patris, but a meer ſtranger in the eye of the law. — And. 
79. pl. 145. S. C. accordingly.—Gilb. Law of Uſes, &c. ſays that conſideration of natural love in 
ſuch caſe is not good; for fince that copulation is unlawful, the iſſue ouę ht not to have from the 
government the privilege of a lawful ſon.— But a baſtard is a perſon capable of taking by a feoffment. 
though not by a covenant to ſtand ſeiſed, in conſideration of natural affection ; per Manwoud. Le. 
197. pl. 279. Mich. 31 & 32 Eliz. in Cam. Scacc. in Lord Pagett's caſe.-Gilb. Law of Uſes, &c. 
2 b. If a baſtard has got a name by reputation to be ſuch a one's ſon, yet it is not a conſideration * 
ſufficient to raiſe a uſe to him; for till in law he is looked upon as nullius filius, therefore the 
law can never ſupport that as a good uſe to him, as the ſon of ſuch a one, in reſpect of the natural 
affection that a father bears to his ſons, when by another maxim the law ſuppoſes and ſays he is 
nullius filius; and ſo no body can have any natural affection for him. * 2 00} 


[ 6. Conſideration of affefion to the heirs males of the covenantor, 
which he ſhould beget of the body of 4. bis late wife, is 125 con- 
0 | EE | ideration 
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200 | Uſes. 


ſideration to raiſe an uſe, by way of covenant, to the ſaid heirs of 
his body; for every one is bound in nature to provide for his chil- 
dren. Pl. C. 304. Sher. and Pled.] 


S. O. cited. [ 7. For advancement of his heirs males, a man may covenant to 


Sof ſtand ſeiſed to the uſe of himſelf and the heirs males of his bod 
5 * . * y 
— 2 and this ſhall raiſe a good eſtate tail; for though all the eſtate tail 


ſays the is in himſelf, yet this is for the benefit of the heir male, though it is 


* in futuro, and not in prægenti; for none can know who ſhall be his 
pre- , 
ſerving the heir, but ſolus deus facit hæredes. 7 Rep. 13. b. [14. a} Englefield's 
lands to the caſe. ] | 

heirs male : 

of his body, by the creation of an eſtate tail, and ſo having the force of the ſtatute de donis to pre- 


ſerve the inheritance for the iſlue, being a good conſideration to raiſe an uſe, that eſtate, which the 
owner of the land had, is ch2nged and qualified into an eſtate tail. According'y my Lord Coke 
ſays, that if a man makes a feoffment in fee to the uſe of one for life, the remainder to the uſe of 
the keirs male of his own body, this is an eſtate tail in him; yet here the uſes were not out of him; 
ſo that a man may modify a fee that continues in him, but he cannat take a fee as de novo, 
when he has the old one in him. In the cafe of Pynus axo MritTrorn, it was held that if a man 
covenanted to ſtand ſeiſed to the uſe of his heirs male begotten on the body of his 2d wife, he had 


thereby an eſtate tail. Lord Bacon, on the ſtatute of uſes 3 52. ſays, if one covenantsto ſtand ſeiſed 


to the uſe of himſelf in t, and to the uſe of his wife in fee, the eſtate tail is executed in him, be- 
cauſe eſtate tail cannot be re-eccupied out of a fee ſimple, it being a new eſtate, and not like a par- 
ticular eſtate for life or years, which are but portions of the abſolute fee. h 


Ia the o- 8. A conſideration of the continuing of his land in his * name, 
2 is a good conſideration to raiſe an uſe by way of covenant; for by 
+ Quzre this the females ſhall be excluded; for the males are more worthy, 
whether and for ſeveral reaſons + may [ ought to] be preferred before the fe- 


(poient) a: males. Pl. C. 306. Sher. and Pled, ] 


in the orig i- 

nal ſhould not be (doient.) 

And. 149% g. W. covenanted to fland ſeiſed to the uſe of himſelf in tail, re. 
25 3 mainder to R. in tail, remainder to the queen in fee, Adjudged that 
ingly. no uſe is raiſed to the queen in remainder for want of a conſideration. 
S.C.2 Rep. Mo. 195. pl. 344. in Trin. 27 Eliz, Wiſeman v. Barnard. 


I 5. accord- 


ingly. And if the uſe had been limited to the queen in conſideration that ſhe was the head of the com- 


momwalth, and bad the care and charge as well to preferve the peace of the realm, as to repel foreign byſtility, 
yet had no uſe been raiſed to her, for this is to be done ex officio, G. Law of Uſes, &c. 224, 
225. cites 8. C. and adds that there is no particular confideration to intitle her to the profits of thoſe 
lands ; neither has ſhe any more reaſon to have them now than before; for ex officio ſhe takes 
care of the commonwealth, and to that end ſhe has a ſufficient revenue. 5 


So of a ho- 10. If a man covenants to land 2 to the uſe of his wife, 
e 


2 fon, or couſin, it is good to raiſe an uſe without any expreſ: 
; n preſs 
the Eater words = of conſideration. 7 Rep. 39. b. (40. b.) in Bedell's 


brother, caſe, 

implies a 

ſuſficieat conſideration. Roll. Rep. 68. Trin. 12 Jac. B. R. in caſe of Worral v. Harper. 
77 Rep. 24. b. Harpur's eaſe S. C. accordingly. | 


[201] 


11. Conſideration of marriage to be had, will raiſe an uſe, becauſe 
the preſent eſtate is to the baron, and what is limited to the feme, is 
only a remainder ; per Twiſden J. Sid. 83. Trin. 14 Car. 2. B. R. 
in caſe of Stephens v. Brittridge. | 
12. There are no conſiderations, now at this day, to raiſe uſes 
upon covenants to ſtand ſeiſed, but natural love and affection, which 
is for advancement of blood, or conſideration of marriage, which 

| is 


7," 


„ oo @ ie. eras oa. 


12 es 


QAſes. 201 
is joining of blood and marriage together. Other conſiderations, 
as money for land, or land for land, though the words are (ſtand 


ſeiſed to uſes) yet they are bargains and ſales, and without 
inrolment raiſe no uſe. Arg. Cart. 139. in caſe of Garniſh v. 


Mentworth, cites Le. 201, at the end of the Lord Paget's caſe, 


and Coke's inſtitute on the ſtatute of inrolments, p. 672. and Pl. 
C. 303. 


1 3: If a leaſe and releaſe be pleaded to A. and his heirs, and no = on caſe 
conſideration appears, nor faid to whoſe uſe, it ſhall be intended to = N 


the uſe of releſſee and his heirs. 2 Salk. 678. pl. 5. Mich. 1 Ann. ed in con- 


B. R. Shortridge v. Lamplugh. Gderation 
of 51. 

no conſideration was pleaded for the releaſe; per Powell J. the merger of eite is a good con- 

ſideration. Ibid.———sS. C. and S. P. accordingly per Powel J. But by him and Holt Ch. . 

if there were a particular uſe limited on the releaſe, the reſt would reſult back. 7 Mod. 77. in 

S. . ; 


(L) Uſes. Conſideration. In what Caſes they 
ſhall be raiſed 70 a Stranger to the Conſideration for 3 
a collateral Reſpect. 18 8 


*. I F a man covenants, in conſideration of natural le and af Noy. 122. 
fection to his fo to ſtand ſeiſed to the uſe of bis fon for life, dns Ve 


, 1 þ - Sik R. 
the remainder to ſuch wife as the ſen ſhall have after, for life, the Wix rox, 


remainder to the fir (on of the ſon and wife begotten, &. Though S. C. held 
the wife be a ſtranger to the conſideration (admitting it) yet the ?*cording- 


3 ; g ly.—-Refol- 
eſtate limited to her is well raiſed for the ſubſequent eſtate, which _—_ by _ 


is within the conſideration. Agreed Tr. 5 Jac. B. R. between 2 Ch. Ju(- 
Bould and Winſton. ] | 2 and 
Haro, 
that the wife ſhall take well enough, and that ſhe is within the conſideration; for it is for the ad- 
vancement of his poſterity, and without a wife the ſon cannot have poſterity. And the eſtate of 
the ſon ſhall ſupport the uſe to the wite, and when the contingent happens, the 1 1e of he fon ſhall 
be changed according to the limitation : that is, to the ſon and the woman, &c. 13 Rep. 48. Trin. 7 
Jac. in the court of Wards. Anon.—And ſo it was reſolved in B. R. per tot. Cur. in the reign of 
Qu. Eliz. for both points in Sheffield's cate. Ibid. 49. Baron makes feoffment in fee to the uſe 
of himſelf, and ſuch wife as bull be in fee. He marries, and levies a fine of all, and dies, and the 
wife brought a cui in vita of a moiety. D. 274. b. pl. 42. Marg. cites it as in the time of Q. Eliz. 
in C. B, Read's caſe. 

M. ſeiſed of lands in queſtion, levied a fine thereof to the uſe of himſelf and of ſuch feme as he 
ſhould afterwards marry, and after their deceaſe to the uſe of J. the daughter of M. and the heirs ef 
her body, and afterwards married the now tenant, and died, Adjudged per 3 J. againſt Dyer Ch. 
J. that ſuch limi ation is good. Mo. 96. pl. 240. Hill. 14 Eliz. Mutton's caſe. I. 274. b. pl. 42. 
Paſch. ro Eliz. S. C. and Dyer makes a quære; but ſays, that by the opinion of Wray and Mead, 


ſerj eants, and Plowden and Onſlow, ſolicitor, the eſtate is raiſed to the wife; and that they ſub- 


ſcribed their names to their opinion. — And. 42. pl. 106. Mich. 10 Eliz. ſays it was held, that 
the wife took nothing, becauſe the land was veſted in the conuſor by the ſtatute 27 H. 8. with the 
Temainder over. And yet it appears that the intent was, that ſuch feme ſhould take eſtate; and 


alſo that this cannot he“ jointly with her baron, becauſe at the time there was not any ſuch per- 


fon who was his wife; in which caſe, when for apparent cauſe it cannot take effect, according 
to the words, then it ſhall be taken according to the intent, And the reporter ſays nota; for 
many things may be ſaid of the one part, and of the other. 2 Le. 223. pl. 283. S. C. 
arg ned for the plaintiff: but nothing appears as ſaid by the court. Dal. gr. pl. 14. 15 Eliz. 
S. C. argued ; but ſays it was for land in Wales, and the parties agreed to bring action in Salop, 
and thereby to know the opinion of the juftices of C. B which being declared to the court by one 
of the partizs, they would hear ne further argument, nor give judgment. Mo. 376, 377. 
in PezxrcoT's cafes, cites S. C. as held, that the limitation to the wife that ſhould be, was good 
©£10Ugh..—S. C. cited Mo. $17. in Log BucKyuRsST's caſe, and ſays, that the parties not be. 
ing ſatisfied with the opinions P. 274. b. ſ1ipray ſued in C. B. where the caſe was adjudged with 
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202 | Uſes: 
the ſaid reſolution, as appears by writ of entry brought there, Mich. 13 & 14 Eliz. Ley: 371% 
Arg. Cites D. 274- b. #2, 


(M) Uſes. Conſideration. To whot Uſe the Con- 
ſideration ſhall be ſaid to go. 


See pl. [ 1. I F a man ſeiſed of the manor of K. and of other land, bargains 
2. S. C. I and fells the manor of K. to B. in fee, in confileration of 
200 l. and covenants with B. in the ſame deed, that when he is diſ- 


poſed to ſell the other land, that he ſhall have the firft offer ; and that if 
he go about ta alien or convey the land to any other, that then he cove- 


rants to ſtand ſeiſed thereof to the uſe of B. in fee; and after he en- 
deavours to alien the land without any offer of it to B. the ſaid 
conſideration of 200 l. ſhall be ſufficient to raiſe the uſe thereof to B. 
according to the covenant, being all in one deed. M. 40 & 41 El, 
B. R. between Parſons and Mills. ] 


(N) Uſes. Confideration. Where the Conſider- 
ation ſhall be ſaid 200 general to raiſe an Uſe, 
Averment.] 


8. P. For [ I. | F a man bargains and 2 land for diverſe good cauſes and 
no uſe ſhall I conſiderations, and does not expreſs in certain the conſidera- 


x 01/7 ah tions, * no uſe ſhall ariſe by it. Tr. 41 El. B. R. adjudged + be- 
tween Fiſher and Smith. 1 Rep. 176. b. 177. 4 Mildmay's 
_ confider2- caſe. Reſolved. But upon averment that this was in conſideration 


tion, be- 


cauſe it ap- f money, or other valuable conſideration given, this ſhall paſs; 
pears not to for this averment /tands with the deed. | | 


1 D 2. If a man in conſideration of a certain ſum of money, bargains 
bargainor and ſells; this is a good conſideration to raiſe an uſe without aver» 
has quid nent of any ſum in certain; for the quantity of the ſum is not ma · 
pry d terial, Held Tr. 41 Eliz. B. R.] 


court ouzht to adj udge if the conſideration be ſufficient or not, and this cannot be where it is als 
jeged in ſuch generalty. 1 Rep- 176. a. Reſolved. Mildmay's cafe. 

+ Mo. 569. pl. 777. S. C. that if it was for money, it muſt be averred; but if it be expreſſed in 
the deed to be for a competent ſum of nancy, it is ſufficient, without ſhetuing the certainty of the ſum ; 
and none of the parties ſhall ſay that no money was paid ; for againſt this expreſs averment in the 
deed no averment nor evidence ſhall be admitted to ſay that no money was paid; and judgment 
accordingly. | | 

+ Jenk. 247. S. P. and cites S. C. 


| [ 203 7-1-3 An uſe cannot be raiſed by any covenant or proviſo, or by 

bargain and ſale upon a general confideration. Reſolved 1 Rep. 175. 
b. 176. a. Hill. 26 Eliz. Mildmay's caſe, | | 

But if J. S. 4. If I by deed covenant with J. S. for diverſe geod conſider- 

ee ations, that I and my heirs ſhall land ſeiſed to the uſe of F. 8. 

the eovenans and his heirs, no uſe will ariſe thereby without a ſpecial aver- 

_ made for ment. 1 Rep. 176. a. by the reporter in Mildmay's caſe, 

of bis blond, he may aver that the covenant was in ccnſideration thereof ; for in both thoſe caſes the 

perſon who tall take the uſe is c:rtgin, 1 Rep. 176. a. by the reporter ig Milemay's m_— "= 


. 


S. There is a difference where the conſideration is general and G. Law of 


218. 219. 


the bargain or covenant is with a 2 certain, there aver- Uſes, &c. 
ment, according to the truth of the caſe, may be taken; but when tes 8. &. 


the conlideration is general and the perſon incertain, there no and ſays 


averment can avail. 1 Rep. 176. b. reſolved 26 Eliz. in Mildmay's the aver- 
Cale. 3 | | ment by the 


particular 
perſon is only the reducing the general conſideration to ſome certainty, and making out that in par- 
ticular in favour of the perſon who was before included in the general words, which is very rea- 
ſonable in caſe a good conſideration were bona fide paid him; but incaſe where the perſon is un- 
certain, the intent of the covenantor was void ab initio ; for it appearing that he deſigned no body 
in particular for the benefit of the uſe he would raiſe, no perſon in certain could aver any particu- 
lar confideratwon why he ſhould have the uſe, becauſe it plainly appears by the deed he did not de- 
fign him for the uſe any more than any other-perſon ; and the law will not give a uſe to any body 


- 


—_—— 
Ks, 


contrary to the intent of the party meationed in the ſettlement. | £ 


6. And therefore if A. for diverſe good conſiderations, cove- 


nant with B. that A. wil! tand ſeiſed to the uſe of ſuch a one as B. 


name; now, though B. names the ſon or couſin of A. yet 
no uſe ſhall be raiſed by it; for by the generality and uncer- 
tainty this was void in initio, and cannot be made good after, 
and no averment can make it good, or reduce it to any cer- 


G. Law of 
Uſes, &e. 
219. Cites 
S. C. For 
there is no 
particular 
conſidera- 
tion ex- 


tainty; for A. 's intent was as general as the words. 1 Rep. preſſed, and 
176. b. in Mildmay's caſe. —— 


cannot aver any, becauſe it appears that A. knew not who the nominee would be, and therefore 
could have no reſpect for any particular perſon to make him raiſe a uſe. It B. had paid money 
quære whether he might not have averred it, and ſo make good the uſe to the nomines. 


7. But if A. covenants with B. that in conſideration of paternal 


G. Law of 


love, or for advancement of my blood, he will Hand ſeiſed to the wy _— 
uſe of ſuch of my ſons, or of ſuch of my couſins as B. ſhall name; on 8. 8. Fae 
nomination made the uſe ſhall be raiſed; for the conſideration is A. had a 
particular and certain, and the perſon by matter ex poſt facto may Cehgn, for 
be made certain. 1 Rep. 176. b. Reſolved Hill. 26 Eliz. in Mild- ,caf%os 
may*s caſe. | advance 

| ſome of his 


family, and he only left it to B's judgment who ſhould be the perſoa. 


8. If one infeoſſi his ſon and heir apparent, and 10 uſe is expreſſed, In both 
nor conſideration, it was ſaid it ſhould be to the uſe of the ſon, and caſes the 


that ſo the law has been taken; and that ſo it is in Caſe of a cove- 


conſidera- 
tion is im- 


nant to ſtand ſeiſed to the uſe of the ſon. But the court ſaid there piied, per 


was a * betwixt the caſes; for in caſe of a feoffment they 


ſeemed of opinion that the deed ſhould have no operation, but that 


in the other caſe it might be otherwiſe upon conſtruction of the re- 


Williams 


and Yel- 


verton ]. 


but Popham 


ſulting of the ule to the father. 4 Le. 106. pl. 218, 26 Eliz. Hodge's thought 


Caſe, 


that nocon- 


ſideratjon 


implied would raiſe an uſe, Mo. 683. 634. pl. 943. Mich. 43 & 44 Eliz. in caſe of Ward v. 


Sudman, 


9. A. fenant in tail remainder to B. in ſce; B. by deed inrolled, 


for and in confideration that the lands ſhould remain in his family, 
nam, and blood, and for other good conſiderations, covenanted to 


Hand ſeiſed, &c. to the uſe of himſelf and the heirs males of his body, 
406 rs the ix tail; and for default thereof 


wed after to the ufe of 
*2 


Mo. 195- 
pl. 344- 
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ariſing to 
the queen; 
but nothing 
as 
to the other 
point. 
And. 140. 
pl. 191. 5. 
C. and S. P. 
as to the 
uſe to the 
queen ; but 
I do not ob- 
ſerve the 
ether point 
chere. 


Yelv. 101. 
Paſch. 5 
B. R. 
ARO v. 
WAI 
T uE Ww. 8. 


C. held that 


it Was not 
a jointure 
within the 


ſtat ute. Cro. J. 173. pl. 15. S. C. accordingly. A 


Ates. 
to the uſe of the queen, her heirs and ſucceſſors. Afterwards the 
tenant in tail in poſſeſſion ſuffered a common recovery with 
voucher. Reſolved that the iflue in tail were barred, been 
the conſideration that his land ſhould continue in his name and 
blood, was not a ſufficient conſideration to raiſe an uſe to the queenz 
though the limitation to her was for the preſeryation of the eſtate 
tail againſt diſcontinuances and bars; and the words (viz.) for 
other good conſiderations, are too general to raiſe an uſe, with- 
out a ſpecial averment that ſome valuable or other good con- 
fideration was given. 2 Rep. 15. a. Trin. 27 Eliz. C. B. Wiſe- 


man's caſe. 


10. In affiſe the caſe was, the father of the demandant ſeiſed in 


fee covenanted by indenture, in confederation of advancement of 


the demandant, being his ſon, to ſtand ſeiſed to the uſe of himſelf 


and his wife (being the tenant in the aſſiſe) for their lives, and after 
to the uſe of the demandant, without expreſs mention of any ad- 
vancement of the wife. The father died, the wife entred; the 


ſon brought affife. Adjudged that he ſhall be barred. So that 


it appears the juſtices thought the uſe well raiſed to the feme, 
without expreſſing her advancement, or averment thereof in 
leading, becauſe it was matter apparent. Arg; Mo. 504. in 
L BuekHuxsr's cafe, cites 30 Eliz. before the juſtices of 
aſſiſe in the county of Hertford, Burgoine v. Burgoine. 

It. A. in 5 of ſervice, and far diverſe other conſidera- 
tions gave land to J. S. his ſervant, and IA. his couſin in tail. 
The queſtion was, if this be a jointure forfeitable by alienation of 
M. the feme? The court varied in opinion in reſpect that no 
conſideration was expreſſed, but ſervice and the conſanguinity is 
conſideration implied. Mo. 683. pl. 943. Mich. 43 & 44 Eliz. 
Ward v. Sudman. | | 


grantees coufin in the deed is not material, where it does not appear to be any conſideration of the 

deed, but is by way of addition to her name; yet in regard it is fad dy verdict that in facto ſhe was 

his couſin, and that a marriage was intended hetween her and the other grantee at the time of the 

ft, which after took effect, it ſhall be intended as well the cauſe of the gift as the ſervice of the 
which was mentioned as another part of the conſideration. 


12. A different conſideration from what is expreſſed in the deed is 


not to be averred, and though the conſideration of blood is a 


good conſideration, yet that is not to be regarded, if money or the 
grant of annuity be expreſſed in the deed. And where the grant 
is to two, and only one is of kin, the conſideration of blood cannot 
be the inducement to the conveyance, And it would be dan- 
E. and liable to perjury intended by the ſtatute of frauds to 

prevented to ſuffer parol evidence to prove blood or kindred 
to be the conſideration of the conveyance; per Maſter of the 
Rolls. 2 Wms's Rep. 204, 205. Mich. 1723. Clarkſon v. Han- 
way & al'. | 


* 


(0) Utes. 


nd Ibid. 175. ſays that the naning one of tle 


Uſes, ; 205 


(0) Uſes. Bargain and Sale. In what Caſes 
an Uſe ſhall are. By way of Uſe. 


CLI. 1 F a feme in conſideration of marriage to be had between her and 8. c. cited 


one F. within 20 days after, by her deed inrolled, gives, 2 Vent. 
grants and confirms * land 10 the ſaid F. and his heirs, to the uſe 37% 3'9- 


of F. and his heirs with clauſe of warranty againſt all people, but - Fol, N 


never makes livery and ſciſin of the land, nor is any letter of attor- 
ney in the deed, and after the marriage is had within the 20 days. in caſe 


In this caſe an uſe ſhall ariſe to F. by force of this deed; for it does ot Samon v. 


not appear that it was the intent of the party to paſs this by way of 8 


feoffment, notwithſtanding the word dedi, and the warranty; for 48. 8. C. 
if it be admitted that a man cannot vouch by force of a warranty cited Arg. 


created with an uſe, yet he may rebut by it, and ſo the warranty _ ue? 


of effect. M. 40 & 41 El. B. R. per Curiam between 'Tebbe and held that an 


Po lewell. uſe did not 
gs ] ariſe fo the 


baron becauſe it is only a feoffment, cauſa matrimonii prælocuti; but that Popham held e contra. 


[2. But otherwiſe it had been if a letter of attorney to make livery 
of ſeiſin had been in the ſame deed. Agreed. Ibid. ] | 
3. If the father makes a deed of feoffment to his ſon, and a G. Law of 
letter of attorney to make livery and no {zvery is made, yet no uſe ſhall 8 
ariſe to the ſon; for then he ſhould be in by the ſtatute in other cites S. S. 


degree than was intended. Co. Litt. 49.] accord- 
ingly ; for 


the Court of Equity muſt follow the intent of the parties, and they have expreſſed their intent not 


to part with the eſtate until the ceremouy be performed, 


4. If the lord of a manor by deed grants, bargains, —_ and en- 13 Rep. 54 
feaffs to a copyholder the land ts the uſe of the copyholder and another in K 
fee, and after makes livery accordingly, this bl paſs by the livery 11. 8 C. 
and not as a releaſe or confirmation, though this might have that the li- 
operated as a releaſe or confirmation by way of enlargement to the _— 
faid uſe, preſently upon the delivery of the deed; for the operation fecundum 
thall tay till the livery, M. 7 J . Reſolved per Curiam in the formam 


chartz, it 


- » 
Court of Wards, Sam's Caſe. ] | ſhodld 6 - 
nure by way of feoffment. 


[5. If a man in conſideration of natural affeion and of money 3 Le. 16. 
gives, grants, bargains, ſells, enfeoffs and confirms to B. in fee by pl. 39. -y . 
deed indented with a /etter of attorney in the deed to make livery, & Anon. 


and the deed is after enrolled within fix months, this ſhall paſs as S. P. and 


a bargain and fale notwithſtanding the letter of attorney in the there it was 
_ deed; for the feoffor has given to the feoffee election to execute 


clearly a- 
a d b 
the eſtate the one way or the other, and that way which firſt ex- eas 
ecutes the eſtate ſhall ſtand, Mich. 10 Car. ſaid per Berk- that the 
ley J. that the Ld. Keeper held ſo in chancery the ſame term.] 5 


from for mcney, e-nfirm for money, agree for money, coden for money, if the deed be duly inrol- 
ed, that the lands paſs both by the flatute of uſes and by che ſtatute of inroilinents, as well as 
upon the words of bargain and ſale. 


Vor. XXII. =" 0 [6. If 


49. 


words, give 


205 f Liſts. 


Poph. og. 5. If a man ſeiſed in fee of land, for money grants, demiſes, bar- 
S. C. a- gains and ſells it to another for years, the leſſee may elect to have it 


ting! : | 1 
Denz e. as a demiſe at common law, or as a bargain and fale for the 


pt. 19. S. leſſor having “* the power to pals it the one way or the other, hath 
C. accord- given expreſs election to the leftce to have it the one way or the 
_— other. Reſolved. 2 Rep. 35. b. Sir Rowland Heyward's calc. ] 

ee leaſed to B. for three lives, and afterwards by indenture, ju conſideration of zol. paid by P. 
tlie ſaid A. did Jemiſe, grant, ſet, and to f 1m t to P. habend from the day of the date for 99 years 
rendering 40 s. rent. Adiudged that this demiſe and grant, upon confideration of 56 l. amounts 
toa bargaiand fale for the gg years; for when a franktenement or inheritance ſhall paſs by decd 
indented and inrolled, the preciſe words of bargain and ſale are nut neceſſary, but words tanta- 
mount are ſufficient ; as if a covenant be in confideration of money to ſtand ſeiſed to the uf? of 
his fon in fee, if the deed be inrolled, is good. 8 Rep. 93. b. 94. a. Hill. 7 Jac. Fox's caſe.— 
2 Brou nl. 291. S. C. by the name of Smallman v. Powis. 


120% 
Jo. 206. pl. [7. If a man ſeiſed of land in fee and with intent to convey 10 
As C. by 4 B. in fee, for money demiſes, grants, bargains and ſell; it to A. for 
Dinan years, and after releaſes in fee to A. to the uſe of B. in fee. This re- 


DaxkELL k l 8 
v. Gvx- leaſe is before any agreement of A. to have it as a bargain and 


u is that ſale, and if A. after elects to have it as a leaſe at common law, yet 


wt 1g A he ſhall deveſt the eſtate out of B. thereby; for prima facie, by tha 


for o years intent of the leſſor, A. being only named as a conveyance for the 
renderyg ſettlement of the land to B. was poſſeſſed as a bargaince, and when 


a9 N the releaſe has ſettled the eſtate in B. A. cannot by his election 


Afterwards make it void. P. 5 Car, B. R. between Gorton teflec of Sir 
the leffor John Dorrel, and per Curiam præter Jones, who icemed 


for money : f 
paid by B. e contra, upon evidence at bar.] 


dergiſed, granted, and to farm let to B. the ſame land for 4 years from the date of the faid inden- 
ture, and afterwards infeorfed by deed the 2d leiſee before that he had clected to take the leaſe by 
way of bargain and fale or otherwiſe, and before any rent paid to him, and neither upon the deed 
of feoſtment nor after, did he declare what way he took the leate, nur had he any attornment from 
the firſt leflee ; and therefore Jones J. was of opinion that B. had election to take it by demiſe at 
common law, or by way of bargain and ſale, executed ny the 27 H. S. according to Hay warv's 
ann Fox's caſe; but till election he ſhall take it as a lei ſe at common law, and if thete was no 
at ornment, it is as a future intereſt ; hut if he had received the rent of the fart leſlee, thits had bee 

an election in law to take it by way of bargiia und ſales « 

It is (deviſor) in the original. 


3. C. cired (8. If an zndenture be made by A. of the one part, and B. C. D. 
ache and others, governors of the holpital ct S. (which is their name of 
incorporation) the other part, and by this indenture, in conſi- 
e Fol. 788. deration & of 55. given to A. by the ſaid gavernars, A. bargains and 
1 fells land in fee to the governors and their ſucceſſor s, rendering 12/. 
Mat this rent per annum to A. and his heirs. Though it be admitted that 
. the conſideration be given by the governors or any of them as pri- 
wards al- vate perſons, yet it is a good conſideration to paſs the land to them 
lowed and in their politic capacity; but the indenture imports that they 
— pay this as governors, and by ſuch name by the indenture they are 
liament an- acquitted, alſo there is a rent of 124. reſerved to A. and his heirs, 
no 4 Car.— which is a good conſideration. Reſolved and adjudged, 10 Rep. 34. 


S. C cited og | 
© ef Sutton Hoſpital's caſe. ] 


Ti ies, Kc. 84. 35, and ſays that a bargain and fale to them is good though the traſt be void when 
L mites to o her perſons, | 


S. P. b. 9. A feoffee to the uſe of A. and his heirs before the flaiuts of 27 


3 H. 8. for 3 bargained aud ſold the land is C. and bis __ 


| 
8 
t 
b 
J 
N 
by 


B 00 ond Phd 


| Uſes. 
who had notice of the former uſe; yet no uſe paſſed by this * 


and fale ; for there cannot be two uſes in eſſe of one and the ſame 
land; and ſeeing there was uo tranſinutation of paſſeſſiun by the ter- 
tenant, the former uſe could neither be extinct nor altered. And 
if there could be two uſes of one and the ſame land, then could 
not the ſaid ſtatute execute either of them for the uncertainty ; but 
if A. diſſeiſſed one to the uſe of B. and A. had Largained and ſold the 
land for money to C.—C. had an uſe ; and here * were two uſes of one 
land, but of ſeveral natures, the one, viz. upon the bargain and ſale 


to be executed by the ſtatute, and the other not. But ſince Lit- 


tleton wrote all uſes are transferred by act of parliament into poſſeſ- 
ſion. Co. Litt. 271. b. 272. a. 


gone. The ſame law of covenants to 


10. If the ferffees give a different eſtate than what was in uſe, as if 
the feoffment was to them for life, and they give a fee, no ule can 
ariſe out of this new eſtate; as if one diſſeiſce feoffee to uſe, the diſ- 
ſeiſor ſhall not be ſeiſed to the uſe though he had notice. And. 314. 
in caſe of Dillan v. Freine, alias, Chudleigh's caſe, 

11. A, tenant in tail, in conſideration of 100 l. bargains and ſells 
Bl. Acre, by indenture inrolled, to B. And by the ſame deed, in 
conſideration of the ſaid 100 l. and of rent to be granted afterwards 
by B. covenants that if he ſells any part of his other lands, which he 
has in fee, that B. ſhall have the firſt offer for the purchaſe of them; 
and if he attempts to ſell without ſuch offer to B. then that A. and 


. bis heirs will tand ſeiſed for the ſame conſiderations to the uſe of B. 


and his heirs of all which he ſhall attempt to alien without ſuch 
notice, B. dies, leaving M. his heir. A. without notice, ſells other 
land to J. S. who had notice of the covenant. The rent was not 
granted; yet the juſtices agreed that the conſideration was good 
enough though but one of the two things be performed, that 1s, the 
payment of the money. And 2dly, The rent thould have been 
granted in convenient time, which not being done, is no part of 
the conſideration. 3dly, They doubted if the heir of B. ſhould take 
benefit of the contingent uſe, Mo. 547. pl. 732. Mich. 37 Eliz. 
Mills v. Parſons. 
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I 9, 200. 


or uſes 
cannot be 
deſtroyed 
nor a tered 
without a 
tranſmuta- 
tion of the 
poſemion 
by which 
the privity 
of eſt te 
or the truſt 
ar.d confi- 
dence is al- 
tered and 


ſtand tciſeds 


*[207] 


Poph. 199. 
in the caſe 
of BROWN GE 
v. Sr RO UD. 
Nov. Arg. 
cited this 
caſe of 
MiLLsv. 
PaRksSoNs, 
that it was 
reſolved 
that the co. 
venant was 
not per- 
formed ; for 
the grant 


of the rent | 


(which in 
the couſide- 
ration was 
meationed 
to be made 
payable at 


Michaelmas and Lady-day) ought to be before Michaelmas, for otherwiſe A. could aut have the 


benefir intended, 


12. The father by indenture, in conſideration of love which he 
bare to his ſon, and for natural affection unto him, bargained and 


ſold, gave, granted and confirmed certain land unto him and his heiis; 


this deed was inrolled: The queſtion was, whether chis land ſhould 


paſs? And it was held it ſhould not, unleſs money had been paid, 
or eſtate were executed; for the uſe ſhall not paſs ; but becaule the 


ſon was then in poſſeſſion, it was held to enure by way of confirma- 


tion. Cro. J. 127. pl. 17. Trin. 4 Jac. B. R. Othorn & al' v. 


| Churchman. 


13. Covenant by indenture that in conſideration of 201. to me 8. P. 2 Rep, 


9. b. Mich. 


aid by my ſon I will ſtand ſeiſed to the uſe of him and his heirs. - Tac. B 
he indenture muſt be inroiled according to the ſtatute or elſe no- at the end 


Q 2 


thing of Zedel's 


207 Uſes. 


caſe. 
* cited tacit implied conſideration of blood, and no other conſideration 
2 HI Ag can be averred than is contained in the deed ; becauſe the ſub- 


Jac. in ſtance of the agreement is by aſſent of the parties referred to 


Fox's _ the deed. 11 Rep. 24. b. Trin. 12 Jac. B. R. H. Harpur's 


by Twiſden caſe. | 
J. But that in confideration of 201. and affectior, is good without inrollment, becauſe both 


— "apy are expreſied. 1 Lev. 56. Hill. 13 & 14 Car. 2. B. R. in caſe of Forſter v. 
Oriters 


14. A. with his gun money, bought lands of 1001. and took the 
conveyance by indenture in theſe words, grant, bargain, ſell, alien, 
enfeoff, &c. to the uſe of A. for life, remainder as to ene 3d to his wife 


for life, remainder to F. and his heirs, and there was a letter of at- 


torney to make livery, The deed was inrolled in chancery, and 2 
months after /ivery was made, and indorſed on the deed. 55 after- 
[ 208 ] wards, by leaſe and releaſe, conveyed one moiety of the lands to 
B. and the other moiety to C. (who were his grandchildren) and 
their heirs. C. had no other proviſion, as all other grandchildren 
had, and B. made no objection to this conveyance in the life of A. 
which had he done, A. would probably have made other proviſion 
for C. It was inſiſted for B. that A. intended to take the eſtate by 


feoffment, and that inrolling it firſt was only for ſafe cuſtody ; and 


that though uſes, upon a uſe by bargain and ſale, would not ariſe in 
law, yet in equity they were good by way of truſt. It was urged 
for C. among the counſel, in private diſcourſe among themſelves, 
that A. having, by the indenture, an election to take either by fe- 
offment (which had he done, he could not otherwiſe have diſpoſed 
of it) or by bargain and ſale (by which he might diſpoſe of it as he 
pleaſed) and having choſe to take by inrollment, and diſpoſed the ſame 
by act executed in his life, it is plain he intended to take it ſo as to 
diſpoĩe of it, and ſo no reaſon in equity to make other operation of the 
conveyance than the law made. Counſel differed ; but the parties 
agreed, and no argument was made. Ch. Caſes, 114. Mich. 20 Car. 
2. Aſh v. Gallen, | | 


(O. 2) How they may be raiſed, Where without 
| Cs Deed. wo” 


Cro.E. [I. A Man cannot raiſe an uſe by parol in nature of a covenant, 


would be miſchievous if upon every word, without any ceremony 
Gawdy ſaid, of the law, an ule ſhall ariſe without a ſettled reſolution manifeſted 
he wasclear by a deed. M. 37 El. in the caſe between Callard and Callard. 


of opinion, 


that an uſe * © Curiam adjudged, and there faid that 1 Ma. per Curiam ac- 
Mould not cordinę ly and that Wray ſaid, that when he was 


ariſe by pa- ſerj cant the opinion of all the juſtices was ſo, Contra 37 & 38 El. 


— B. R. between Corbin and Corbin. ] 


laid they were clear of a contrary opinion. And Popham ſaid, that 7 E. 6. it was ad udged that 
an uſe may riie by parol, aud that he could ſhew the record of it. Fenner would ſay notuing as 
Ws Ye | 5 | Lo 


thing paſſes; becauſe the expreſs valuable conſideration tolls the 


without any feoftment, for natural affe&ion, becauſe it 


1 


} 
4 
— 


to this point, Mo. 687. pl. 9 50. S. C. ſays that in B. R. Popham Ch. J. held ſtrongly, that the 
conſideration of the blood raiſed an uſe without writing, and ſo the party had poſſeſſion by the 27 
H. 3. But Gawdy, Fenner, and Clench e contra. And in the exchequer all the juſtices agreed, 
that an uſe could not ariſe upon natural affeftion without deed.——2 And. 64. pl. 40. S8. C. by 
name of Tallard v. Tallard,——Poph. 47. CoLLarD v. CoLLARD,S. C. in B. R. with the rea- 
ſons of the judges there; but that judgment given there was reverſed in the exchequer. 


RNaym. 47. Arg. in the caſe of Fos ER v. Fos TER, ſays, that the judgment in CoLLARD'S caſe 


was reverſed upon the miſtake that an uſe might be raiſed by parol.— Sid. 82. pl. 9. in the S. C. 
of Foſter v. Foſter, ſays the court was of opinion, according to the caſe of Callard, that no uſe will 
ariſe without deed. -G. Law of Uſes and Truſts, 270, 271. ſays, it ſeems at common law an uſe 
might have been raiſed by word upon a conveyance that paſſed the potſeſſion, by ſome ſolemn act, 
as a feoffment ; but where there was no ſuch act, there it ſeems a deed declaratory of the uſes was 
neceſſary ; for as a feoffment, which paſſed the eſtate, might be made at common law by parol, 
ſo by the ſame reaſon might the uſes of the eſtate be declared by parol : But where a deed was 
requiſite to the pling of the eſtate itſelf, it ſeems it was requiſite for the declaration of the uſes, 
as upon a grant of a rent, or the like. So it ſeems a man could not covenant to ſtand ſeiſed to 
a uſe without a deed, there being ne ſolemn act; but yet a bargain and ſale by parol has raiſed a 
uſe without, and it has heen held to do ſo ſince the ſtatute. In cities exempted out of the ſtatute 
it has been held, that if a fine be levied of arent no uſe can be limited of it without deed ; but now 
by 29 Car. 2. c. 3. all declarations of truſt, other than ſuch as ariſe by implication of law, are to 
be in writing, and figned by the party, who is by law enabled to declare ſuch truſt, or elſe it 
muſt be by his laſt will in writing. And Ibid. 48. ſays the intent of the party muſt be de- 
clared by deed, and the chancery muſt follow that intent; for it would be miſchievous that any 
words of kindneſs, that expreſs a future deſign of parting with an eſtate, ſhould be conſtrued as a 
preſent ſettlement. 
* See (I) pl. 4. I, C. 


[ 2. Mich. 13 Car. B. R. in Fox and Wilcock's cafe, per Cu- [ 209 ] 
riam accordingly clearly, this being collaterally held, per Maſter 5 0 ö 
Holborne in his argument. Tr. 15 Car. B. R. Agreed per Curiam pl. 2. 1 0. 
in * Pierce and Pitfield.] | | | 

[ 3- Ifa man levies a fine of a rent, he cannot limit the uſe to @ Rol Rep. 
Hranger without deed, Mich. 12 Ja, B. R. per Curiam, between 72, 73. pl. 


Parvis and Yeaton. ] 15. S. C. 
3 & S. P. ac- 
cordingly.— 8. P. Gilh. Law of Uſes, &c, $6, 57. For the uſe and poſſeſſion of that which 


has its nature ang being by 2 ſolemn agreement by deed, cannot paſs without ſuch agreement: 
for otherwiſe there would he a greater evidence that the uſe continued with the party, than that 
it was diſpoſed of. 


4. There are ſeveral ways in the law for declaring of uſes, whe- 2 Salk. 677. 
ther upon tranſmutation of poſſeſſion or without it, If an uſe be 3 32 
declared to be on tranſmutation of poſſeſſion, as in a fine or feoffment, conveyance 
there needs no agreement whatſocver; it is ſufficient for the party io uſes 
on the tranſmutation to declare, that the uſe ſhall be to ſuch party, and mures by 
of ſuch an eflate ; but if an uſe ariſe without tranſmutation of poſſeſ- DG. 
ſion, the uſe then does not ariſe by virtue of any declaration or ap- tion of poſe 
pointment, but there muſt be ſome precedent obligation to oblige the Jim, _ 
party to declare the uſe, which muſt be JO on ſome conſideration ; ger e 


for an uſe, having its foundation generally on grounds of equity, could un, aue dred. 


not be relieved in chancery without tranſmutation ot poſſeſſion, or — by fxe 


an agreement founded on a conſideration. And therefore if bar- or fois 
gain and ſale were made of a man's lands on the payment of money, Cafes, 145. 
the uſe would have raiſed without deed by parol; but if the uſe was S. C. 
in conſideration of blood, then it could not ariſe by parol agreement 8 429 · 
without a deed, becauſe that agreement was not àn obliging agree- Vt where 
ment; it wanted a conſideration; and therefore to make it an the convey: 


obliging agreement there was a neceſſity of a deed; bu where * EY 


there was a tranſmutation of poſſeſſion there needed no deed, but nar: 1 


Q 3 only fande 


Sr 


r r % Pa 


hs 


there muſt 


he a valua- 


dle confid-- 


pation, or a 


Ctſes. 


only the bare appointment of the party. 12 Mod. 161, 162. Hill. g 
W. 3. per Holt Ch, J. in delivering the opinion oi che court in the 
caſe of Jones v. Morley. | 


binding agreement by deed. 2 Salk. 677. Jones v. Morley. 


5. On a fine ſur conuſance de droit tantum, uſes may be raiſed 
without a deed; for aftectio tua imponit nomen operi tuo; and 
therefore where-ever there is an act that alters the poſſeſſion, the 
party's own words may declare t ie intent of the act; and this being 
according to the policy of the common law, has not been altered by 
any ſtatute, Gilb. Law of Uſcs, &c. 57. 


(o. 3) How they may be raiſed. Upon what Con- 


Veyance. 

73 8 55 Lr. IF the lord releaſes to a capyhelder in fee, to have to him in 
1 4 fee to the uſe of another, this is a good uſe; for upon ſuch 
cordingly. releaſe a rent may be reſerved. M. 7 Ja. in the court of 
—5P. wards. Reſolved per the 3 judges and the court in Sammes's 
Gilb. Law c aſe ] 

of Uſes, &c. 4 


53 For ſince the ſeiſin and uſe is in the lord, he may transfer the ſeifin of the legal eſtate hy paſ- 
fing the uſe to another, or not, as he pleaſes. Quzre if the law is not the ſane of the releates that 
enure by way of enlargement, and tranſmitting of an eſtate ; but otherwiſe of releaſes that enure 
by way of tranſmitting a right and extinguiſkment ; far in theſe caſcs the releaſor has nat the uſe 
and poſT-Mimn of any eſtate ; for that is in the diſſeiſor.——-Ibid. 221. ſays it is a good uſe; for the 
releaſe ® enures by way of enlargement of his eftate, and by this releaſe the copy hold eſtate is ex- 
tint and gone, as it ſeems. | | 


*[210] 

5. P. Gim. [ 2. If the baron covenants with his wife to tand ſeiſed to the uſe 
Law of of the wife, this is void; becauſe he cannot covenant with his wife. 
£3» 54. For 


hn (band and wife, in all matters of property, by the rules of law, are as one perſon ;5 and no man 
can covenait with himſelf. 


3. An uſe cannot be out of a releaſe by difſeiſee ;, for ſuch releaſe 
to ſuch purpoſe ſhall not enure as an entry and feoffment. Le. 148. 


pl. 205. in caſe of Read v. Naſh, Arg. cites 10 E. 4. 5. 
If one,fivce 4. M. for 400 |. paid by A. her ſon and heir apparent, by indenture 


land to ano- 


the 27 H. inrolled 4 E. 6. bargained, ſold, &c. to the ſald A. all her manors, &c. 
8. by cc*d. to have, &c. to the ſaid A. and his heirs for ever, to the uſe of the ſaid 
and inrol- MA. during her life, without impeachment of waſte; and immedi- 
u. vr de- ately after her deceaſe to the uſe of the ſaid A. and his heirs of his 
- 4; Þ body lawfully begotten ; and for default of ſuch ifſue to the uſe of the 
20 l. had heirs of the ſaid MA. for ever. It ſeemed to all the juſtices of C. B. 
8 and to Saunders Ch. J. that the limitation is void, &c. For though 


the ſtatute of inrolments had not been made, but only the ſtatute of 


ther in fe:, uſes of 27 H. 8. yet even then the caſe above could not be, becauſe 
w the uſe. there cannot be a uſe upon a uſe, &c. D. 1 55.2. b. pl. 20, Mich. 4 


7 fr & 5P.& M. Tyrrell's caſe. 


ife, Ke. or in fee, or to the uſe of a firanger, this uſe is utterly void; for the bargain for mo- 
ney irmplics in it à uſe, and the limitation of other uſe is merely contrary ; for by this means he 
| | uſe 


# = 


- 
2 
2 
2 


1e 


ſe 


charged with this limitation of an uſe. Cro. E. 688. pl. 23. Trin. 
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wiſe in fee, which is in the bargainee in fee only, ſhall be taken away, if the law were other- 
wiſe. By the juſtices in Banco. Mich. 4 & 5 Ph. & M. And. 37. pl. 96. Anon. ſeems to be 
$$ Bendl. 61. pl. 109. Anon. teems to be 8. C. accordingly. S. C. cited And. ; 
313. in caſe of Dillon v. Frein.—— 5, C. cited 2 And. $1. in Caſe of Lord Cromwell v. An- f 
drews. — And Ibid. 136. in CoxnET's caſe, and ſays that it is void, becauſe there is a repug- 
nancy in it, and the one cannot ſtand with the other. If a man bargains and ſells land for mo- 
ney, and limits an uſe upon it, it is void; per Browne J. Mo. 46. in pl. 138. Mich. 5 Eliz. 
Anon.—A man cannot bargain and fell land to another uſe than that of the bargainee. Arg. Le. 
148. in caſe of Read v. Naſh. 


5. No uſe is implied on a fine any more than on a feoffment 
ſo that a limitation of uſes by a deed to the heirs of the 
baron, where the render on the fine was to the heirs of the 
feme, is a good limitation. Mo. 45, 46. pl. 138. Mich. 5 Eliz. 
Anon. 
6. By releaſe and extingn//hment, no ule can be limited by An uſe * 


the party, not reſerved by the law. Arg. Mo. 384. in Perrot's cannot te 


caſe. on S ſtate, 

| (as on a 
ſurrender) which paſſes by way of exting-ibm:nt, Palm. 355, in the caſe of Waker v. 
Stew, | 


7. A deviſe may be to an uſe. Le. 254. Ellis Hartop's caſe. REG i 
NOT b) foi c 
of the ſtat me of 27 H. 8 of Uſes, hut by the ſtatute of 32 H. 8. of Wills. Sid. 26. Hill. 12 Car. 2. 
C. F. in caſe of Hore v. Dix. —tatw. 823. Trin. 12 W. z. in caſe of Bo N v. LAN OLE, 
\ivs it Was agrecd that a deviſe may be to the uſe of another. ——S, P. Gilb. Law of Uſes, 281. 


hut favs, quere if the limitation of the uſe be vuid, whether the deviſee fhall be ieiſed to the vis 
«t the devifur and his heit. 


8. A fine by tenant for liſe to him ia reverſion in fee was declared 
to the ute of conuſee and his heirs, on condition to pay to conuſor 
40 l. per ann, for his lite; and for default to tne uſe of the conuſor 
tor lite; this is no ſurrender, becauſe a ſine implies a gift in fee- 
ſimple, and the parties are eſtopped to fay the contrary ; but if it were 
a ſurrender, yet it may well be to an uſe; for it is a conveyance 


41 Eliz. C. B. Smith v. Warren. 

9. An uſe cannot ariſe by bargain and ſale by itſell. Cro. E. 744. [ 211 ] 
pl. 21. Hill. 42 Eliz. B. R. in cafe of Southcot v. Manory. | | 

10. Upon a releaſe which creates an e/tate, an uſe may be li- A releaſe 
mited; but upon a releaſe or confirmation which enures by way of be 
mitter le dreit, an uſe cannot be limited. 13 Rep. 35. in Sam- mch 


mes's Caſe, n__ ky 
Way OT en- 


lu ging an te, may as well be to an uſe as a feoſfment. Ley's Rep. 13. reſolved. Trin. 7 Jace 
SaLMES'» calc. 2 


11. If a man makes a feoffinent in fee to the uſe of his will, here 
arifes an uſe and truſt for himſelf, becauſe he hath not put it out of 
him. Arg. 1 Mod, 17. pl. 46. Mich, 21 Car. 2. B. R. in cafe of 
Smith v. Wheeler, 5 


(O. 4) By what Words Uſes may be raiſed, 


[9 I F A. ſeiſed in fee of land, covenius with B. in conſideration $, C. Win. 
of a marriage te be had between A. S. the daughter ot B. 35» 36, 57. 
| Q 4 and Irin. 20. 


21 1 | Uſes. 


Jac. O B. and J. D. the ſon of A. that the ſaid land ſhall, from and immedi- 


1 ately after the death of A. remain and be unto the ſaid J. D. and A. 


39. 61. S. and to the heirs of the ſaid J. D. to the only uſe of the ſaid J. D. 
Judgment and A. S. and to the heirs of the ſaid J. D. In this cafe, though 


_—— the marriage takes effect, yet no uſe ſhall ariſe by this covenant, 


plaintiff,— becauſe he does not covenant to ſtand ſe ſed to the-ſaid uſe, but 
4 f only that it hall remain, &c. Mich. 18 Ja. B. Rot. 2120. between 
= Buckler plaintiff, and Symons and Pearſe defendants, in a quære 
+ Fol 78. f impedit adjudged, I did not hear this adjudged, but the re- 
LK —— Cord exemplified was ſhewn to me, and it was ſaid that this was fo 
401. Pl. 25. reſolved by all the court, and that the judgment was given for 
cites S. C. this cauſe ] | 
but tavs it 0 | 
was not refolved. ——S, C. cited per Cur. 2 Lev. 78. in caſe of Pybus v. Mitford. Vent, 
374- 9. C. S. C. cited Sid. 26. incaſe of Hoxz v. Dix, that it would not v aiſe an uſe, be- 
cauſe et ret & meds habendi are to be confidered ; and though there was res, yet there was not mo- 
aus batendi; and ſo was the caſe of PiTrieLDd v. Pitxct, 16 Car B. R and Bridgman Ch. J. 
ſaid that theſe two reſolutions were founded upon 21 H. 7. 18. Vent. 14) Trin 23 Car. 
2- B. R. in cafe of Croſling v. Scudamore, the court ſaid that this cate was adjudged upon the ab- 
ſurd contrivance of the conveyance. S. P. Gilb. Law of Uſes, &c. 65, ſays the uſes do not 
ariſe by this covenant, becauſe here the ſeiſin of the ſather is not appropriated to the ſeveral uſes, 
but only a remainder limited after the father's death, which cannot be without a particular eſtate, 
nor that without a particular contract; and no man can contract with himſelf. 

A. ſeiſed of land in poſſeſſion and in uſe, covenanted on the marriage of his ſon with the daugh- 
ter of I. S. thor abe ſon, immediately after bi: deccaſc, ſhall baue in poſſeſſion or in uſe all his lands, according 
to th- ſome courſe of inberizance as they then fload in; and that all pe, ſons now ſet d, or hereafter to be feiſed, 
fall be ſeiſed to the ſame ue and intent. It was held that the fee-fimple of the uſe was not out of the 
father, nor is it changed, and that, as it is, it is only a covenant ; but perhaps it might be other- 
wiſe had the words been, that immediately after his d:craſe the land ſhould enure and t emain to the fon. 
Quzre inde. P. 55.2. pl. 3. Paſch. 34 & 35 H. 8. Lord Burgh's caſe. But if the word d-ferd 
had been joined, it would be otherwiſe; for there is clection how he is to have it. D. 55. 
Marg. cites it as fo held by Manwood and Chute in the exchequer, 21 Eliz. and alſo cites 
2 H. 7. 16. 5 

S where the father, in conſideration of marrying of his ſon, covenants, &c. that he, Sc. has not 
made, wr ſhall mite any grant, Sc. of the ſaid lands, but that all th ſaid lands, Sc. ſhall deſcrnd, remain, 
and comr in an and ufz 9 the ſaid fon, and the heirs mals of his body, Sc. no uſe 1s created or altered 
by thoſe words. And. 25. pl. 55. Trin. 4 Eliz. Anon. — Zend. 121. pl. 153. S. C. Anon. 
3 Le. 6. pl. 18. S. C. ; ; 

Ss where a man covenanted in conſideration of marrying his daughter, that hewwi/! ſuff-r 20 /. per 
ann, i deſcend, come, and remain 40 b.. daug iter and her baron, and the heirs of their bodies, (the eſtate 
of the covenantor was 300 1. per annum. ) It was agreed by the juſtices, that this is only covenant, 
and no ufe ariſes for want of certainty, and thoſe words deſcend, come, and remain, cannot create 
uſe but to the heir apparent; but if it were in the disjunctive /or ) the word remainder would create 
an uſe in the remainder to a ſtranger. Mo. 123. pl. 267. Paſch. 25 Elz. Anon. | 

So where A. tenun; in tail, in conſideration of a marriage of B. the tenant (his eldeſt ſon) cove- 
nanted that the land, after bis death, ſhould deſcend, remain, or hall be to the for and hi heirs. Reſolved 
that by this no eſtate was altered in A. but he remained tenant in tail as before. 1ſt. Becauſe it is 
only a covenant and exeoutory, for which an action of covenant lies, if he performs it not ; for it 
is not that he will ſtand ſeiſed to the uſe of himſelf for life, and after to the uſe of the fon, but only 
that it ſhall deſcend, remain, or be to the ſon after his death, u hich may he his permitting it to de- 
ſcend and be tothe ſon, without any alteration of the eſtate. 2dly, If it were an expreſs covenant 
that he would ſtand ſeiſed to the uſe of himſelf for life and after to his ſon, this had been void to 
alter the uſe to the ſon ; for he being tenant in tail, and reſerving to himſelf an eſtate for his own 
life, he thereby reſerved all that he might lawfully difpoſe, and then by the covenant he can diſpoſe 
of no more than he can lawfully do; and ſo the limitation after his death is merely vaid, and the 
eſtate remained in him as before; for both which cauſes, but principally for the firſt, judgment was 
given for the demandant. Cro. E. 279. 280. pl. 8. Paſch. 34 Eliz. B R. Blithman v. Blithman. 
And. 291. pl. 299. S. C. that notwithſtanding the confiderations were ſufficient to raiſe an uſe, yet 
A. being tenant in tail, cannot, as this caſe is, raiſe an uſe to commenee :fter his death, eſpecially 
to his ſon and heir, who is inheritable to the tail, and to whom it ſhall deſcend ; and he ſhall enjoy 
the land according to the intention of the covenant, though it raiſes no uſe.— S. C. cited 2 Rep. 
82. & 5 Cholmley's caſe, that the limitation of the remainder is void. — -S. C. cited Mo. 345. ac- 
corumgly. i f 

If 1 covenant that my fon ſhall have my land, ti e was held good by reaſon of the word ſcouenant) 


+< 


in 1 Rep. CyupLeica's caſe, and was cited out of SET MðGʒi)Ls cafe in I). 96. Kut Hobart aw” 
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A ww > >. 8 8 


Utes, 


with Hobart's opinion, that it wanted conſideration. 


well raiſed. Sid. 26. pl. 7. Hill. 12 Car. 2. B. R. in cafe of Hore v. Dix. 


[2. If A. ſeiſed in fee of certain land, has iſſue B. his eldeſt, and 
C. his youngeſt ſons, and in conſideration of the marriage of B. with 
E. ſeals and delivers a deed- poll, which was to this effect, Be it known 
that I A. do give and grant by theſe preſents unto my ſon B. the ſaid 
land, &c. after my deceaſe, to have and to hold the fame wnto the ſaid 
B. and the heirs of his body begotten ; and for default of ſuch heirs, 
I do giye the ſame land after B.'s death unto C in tail; provided, 
and it is nevertheleſs agreed upon between the ſaid parties, that he 
the ſaid B. Hall well and truly pay, or cauſe to be paid unto the 
ſaid A, during the time of his natural life 8 l. at two feaſts, Sc. and 
alſo diſcharge the lord's rent, with all other duties whatſoever z in 
witneſs whereof, to this my deed of gift I have hereunt; jet my hand 
2 May, 16 Jac. This was in effect all the words of the deed, and 
this eftate was not executed by livery or inrolment ; but the queſtion 
was if it ſhould paſs by way of covenant; but this h not paſs by 
way of covenant to ſtand ſeiſed, becauſe it does not appear that A. in- 
tended to ouſt himſelf of the land during his life; for he grants this 
to B. after his death before the habendum ; ſo that he does not in- 
tend to make himſelf only tenant for life, and it would be inconve- 
nient to make a ſtrained conſtruction to paſs eſtates by general 
words, without the uſual ceremonies of the law, Tr. 15 Car. B. R. 
Adjudged per Curiam, upon a ſpecial verdict between Pitfield and 
Pierce. Intratur Hill. 11 Car. Rot. 439. Mich. 15 Car. this was 
moved again, ſcil. that this does not alter the eſtate of the father, 
but that he ſhould be ſeiſed in fee thereof during his life, and his 
eldeſt fon ſhould have it by way of contingent uſe after his death. 
But the court faid that this was harder to maintain than the other; 
and therefore they gave judgment as before, becauſe the intent is to 
convey at common latu. But if it appears by a deed, that it is the in- 
tent of him who was ſeiſed of the land, that this thall paſs an ate 
according to the rules of law, this ſhall ſo paſs, though there are not 
formal words of covenant, &c. Agreed per Curiam in the faid caſe 
of Pitfield.] 1 


and that it does not ſo appear here, but that by the word ( give) he intended tranſmu 
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(in Win. 61. incaſe of Buex LEV v. S1MMonDs) denied this ; and now Bridgman Ch. J. agreed 


But per Bridgman, if I wili that my ſors 
ſhall have my land in conſideration of marriage, though the word [covenant } its wanting, yet the uſe is 


Mar. 50. pl. 


78. 8. Gs - 
but ſtates 


it that A. by 


deed, in 
confidera- 
tion of mar- 
riage, did 
give and 
grant to C. 
„is 24 on, 
and his 
after 
his death, 
and that 

no 'very 
was made, 
& Roll Ch. 
J. conceived 


that no eſ- 


tate was 
raiſed to 
C. by this 
convey- 
ance; and 
as to an ob- 
je ion that 
it ſhould 
enure by 
way of co- 
venant, he 
agreed that 
if the mean - 
ing of A. 
might ap- 
Par that he 
mt ended to 
p ſs the 
eſtate by 
way of raiſ- 
ing an uſe, 
it might do 
ſo, other- 
wiſe not; 


tation of the 


poſſeſſion; and judgment was given accordingly. And ſones J. ſaid, when a man makes a doubt- 


ful conveyance it ſhall be intended a conveyance at common law. — 8. C. cited Arg. 
14. in caſe of Colton v. Senhouſe. | 4 

Where the intent appears, that one ſhill have eſtate, hut the conveyance is deferfive, 
ſuppied by way of ule to anſwer the intent. 2 Lev. 226. 
Popplethwaite, and [2 Lev. 9. Croiling v. Scudamore, and (2 Lev. 75-] Pybus 
And judgment accordingly. Trin. 30 Car. 2. B. R. Coltman v. Senhouſe. 


3. If a man ſeiſed in fee ſuffers a common recovery, and this is 
expreſſad to be upon truſt and confidence that the recoverors will exe- 
cute back to him an eſtute tail, the remainder in fee to his fon 3 but 
there was no condition expreſſed, nor any covenant to compel them 
to execute it, and therefore the /aw will ſupply it, and will execute 
it without any ſuch act. M. 37 & 38 Eliz, B. R. in W 

F ; 1 Cale, 


Arg. cites 2 Roll. 789. 


2 Show. 12. 


this ſhall he 
Tibb V. 
Vs Mitford. 
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Law of 
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60. ſays, the 
court of 
chancery 
would for- 


merly have 
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korced him cafe, and ſaid by Sir Edward Coke Attorney General, that it was 
re agreed in the caſe of Seniori Puero. 16 Kl.] 


conſe- | | 
quently the ſtatute will now execute it in him. When there is agreement for further aſſuran e, 
no uſe will ariſe til execution of ſuch future conveyance, though a recovery be had in order there- 
to. D. 162. pl. 48. Trin. 4 & 5 P. & M. Lady Wingfield v. Littleton. ——But where there is a 
preſent execution, it riſes, as it was agreed in a manner, that if I covenant in conſideration of mar- 
Tiage, or for a ſum of money to me paid, that the party ſha!l have the manor of D. by expreſs 
words, this ſhall change an uſe immediately, becauſe there is no eſtate to be made, &c, And it 
was agreed that if ceſty que uſe wills that his ferffees ſhall make eftate in fer, or in tail 1% J. S. and 
wes, the uſe changes before the eſtate executed, D. 96. pl. 41. Hill. 1 M. Bainton's caſe. 


—_ & * 4. A man can * [not] commence an uſe without bargain, /ivery 

of ſeiſin, or recompence; for it can not be by a naked grant or covenant 
if a man tit haut i e where the grantor himſelf is ſeiſed of the land in 
makes a poſſeſſion. Br. Feoftments al Uſes, pl. 46. cites Dr. & Stud. lib. 
ro. 


the uſe of the feoffee and his heirs without recompence, yet the feoffee is ſeifed to his own uſe. 
Br. Feoffments al Uſes, pl. 46. cites Dr. & Stud. lib. 2. fo. 100. But if a man makes a feof 
men? to bis uſe, ſo that the uſe be in ſe, he may grant 40 the froffer to be ſciſed to bis mwn uſe without re- 
N and well; for there a uſe was in eſſe before. Br. Feoffments al Uſes, pl. 46. cites Dr. 


& Stud. lib. 2. fo. 100. | 
ill be ſciſad to bis uſe without bargnin or recompence. Note a diverſity ; and the ſame jt ſeems of con- 


Mecation. Br. Feoffments al Uſes, pl. 46. cites Dr. & Stud. lib: 2. fo. 100. 


5. If a man makes a 3 in fee to the uſe of himſelf for life, 
and that after his deceaſe 7. M. hall take the profits, this makes a uſe 
in J. N. Contrary if he had ſaid that after his death his i, did 
ſhould take the profits and deliver them to J. N. this makes no uſe in 
J. N. for he has them only by the hands of the feoffees. Br. Feoff- 
ments al Uſes, pl. 52. cites 36 H. 8. | 

6. If a man covenants upon conſideration to be ſeiſed to the 
uſe of himſelf for life, and after to the uſe of his fon; but he 
ſays further, that his meaning is that his wife ſhall have it for 
her life ; per Periam J. This is not a void clauſe, but good to the 
on Ow. 85. Hill. 33 & 34 Eliz. C. B. in caſe of Carter v, 

ngſted. 

200 makes a deed, and by the word dedi conveys land to B. 
without any words of bargain and ſale, and that for a ſum of noney; 
if the deed be debito modo znrolled, the uſe ſhail paſs as well as if tne 
words of bargain and fale had been in the deed, becauſe that a fum 
of money was paid for tne land. 4 Le. 110. pl. 224. 19 Elz. 
B. R. Grey v. Edwards. 

8. A. in conſideration of love, and for ſettling the land in his 
name and blood to his eldeſt ſon, covenants to convey before Enfler, 


in truft for himſelf for life, remainder to B. his eldeſt ſon in tail, 


&c. A. alſo covenants to ſland ſeiſed from and after Eaſter, of ja 

much of the ſaid lands as ſhould not be ſufficiently conveyed, to the 

ſaid ſcuerol uſes, intents and purpoſes. No aſſurance was made 

before Eaſter. It was reſolved that the uſes and eſtate raiſed by 

| this covenant, being in conſideration of love to his ſon, &c. (no 
eſtate at all being executed before Eaſter) the covenant extended 

[ 2141 to all. Though it was objected, that the words being (that of fo 
| much of the ſaid lands, &c.) the intent was that he would ſtand 
ſciſed vrhen part was executed and ſufficiently conveyed ; but when 

no 


Contra where a man ſeiſed in fee to his own uſe, grants to another that le 


1.4 


the reg 
v. Tay 


I. ys, that 


v. Morley. 


Uſes, 


no part was executed, it was not his intent that a ſhould be raiſed 
Sed non allocatur ; for the conſideration being ſuf- 


by covenant, 
ficient the covenant well extends to all, there being nothing con- 
veyed by eſtate executed. Cro. J. 180. pl. 10. Trin. 5 Jac, 
B. R. Crols v. Fauſtenditch alias Shoreditch. 

9. Bridgman Ch. J. took a 8 between covenants obliga- 
tory and covenants declaratory; for covenants declaratory ſerve to 
limit and direct uſes, but covenants obligatory (as for enjoyment 


free of incumbrances) ſhall never be conſtrued to raiſe a uſe, inaſ- 


much as they have another effett. Sid. 27. pl. 7. Hill. 12 Car. 2. 
in caſe of Hore v. Dix. | 

10. Settlement t baron for life, remainder to his ſon in tail, and 
if he die without iſſue male, remainder to his daughter for 500 years, 
to _ 1500 l. for portions, remainder over. The ſon dies with- 
out iſſue, a ſiſter living. Whether baron leaving a ſon, and that 
fon dying without iſſue, the baron thall be now ſaid to die without 
iſſue male within the intent of the ſettlement, fo as the term ſhall 
ariſe to the daughter; judgment for the daughter. Lev. 35. Trin. 
13 Car. 2. B. R. Goodin v. Clark. 


11. In articles of agreement, the mother bargains and ſells, de- 
 miſes and grants to her ſon the tenements in queſtion for 20 l. to 
have, &c. to him and his heirs for ever, ſbe to have it during her 
life, and alſo fhe to have his barn during her life for her 3d part, &c. 


No uſe ariſes, but the deed re/ts all in agreement. 1 Lev. 55. Hill, 


13 & 14 Car. 2. B. R. Foſter v. Foſter. 


not good without inrolment ; but in conſideration of 20 J. and affechion, is good withou 
becauſe both conſiderations are expreſs, Ut ſupra 56.-——Sid. 82. S. C.- Ray m. 43. 8. C. 


7 Rep. 39. b. Bedel's cafe, S. P. 


12. A. cov-nants, upon marriage of his ſon, to levy a fine to his 


fon, and that the ſon ſhall fland ſciſed to ſuch uſes. No fine is levied; 


no uſes can ariſe, But had it been added, that for default of fine, or 


other execution of conveyance, the father ſhall fland ſeiſed to the 


uſes, it had been well. 
Barrington v. Crane. | 

13. It is not neceſſary in declaring an uſe, ¶ there be a tranſ- 
mutation of poſſeſſion, to uſe the very word ule, Any expreſſion 
whereby the min [4 the party may be knawn, that ſuch a one thall 
have the land, is ſufficient ; per Holt Ch. J. in delivering the opi- 
nion of the court. 12 Mod. 162. Hill. 9 W. 3. in cafe of Jones 


3 Lev. 3ob. Trin. 3 W. & M. in C. B. 


ration. 


(O. 5) To whoſe Uſe it ſhall be without any Limi- See (D) (F) | 
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Sid. 102. pl. 
8. Hill. 14 
& 15 Car. 
2. B. R. 
Clarke, ad- 
judged by 
all the 
court, præ- 
ter Mal- 

let J. 


Twiſden 
ſaid that ce» 
venant, in 
confidera- 
tion of 201. 
to fland ſeiſed 
to the u of 


my fon, is 


t inrolment, 


[r. IF a man ſuffers a common recovery, or levies a fine of land, Goqb. 180. 
and limits no ſe, this ſhall be to tae uſe + of him who ſuffers pl. 253 


the recovery or levies the fine.] | 


Trin. 8 Jac. 
C. B. Bug 


v. TavLon, S. P. agreed per tot. Cur.———S. P and S. C. cit-d Gilb. Law of Uſes, &c. 61. 64. 
. ys, that the uſe reſults to the tenant in tail, and he becomes ſeiſ:d in fee by virtue of the recovery, 
becaufe 


* 21 5 | Uiſes. 


becauſe the recoveror is tenant in fee- ſimple, and when no uſes are declared of that recovery, 
and where no contideration appears from the recoveror, the recovery can be to no other purpoſe 


than to dock the ental. | n ü i 
A. t:nan: for life ſurrenders to remainder-man in tail, though by this ſurrender the eſtate for life is 


extinguiſhed; yet if the inten; was only i enable him to ſuffer a recovery, to bar remainders depending 
upon the eſtate for life, and the eſtate tail of the remainder man, the recovery thall be to the ute 
of A. for life, if no other uſes may be ſhewn. Held per Cur. Palm. 359. Paſch. 18 Jac. B. R. 


Waker v. Snow. . 

+ Thourh the limitation of the feoffment, by which J. S. was made tenant to the præcipe was 
to J. S. and his heirs; for otherwiſe he could not be tenant to the præcipe to ſuffer it. Palm. 359. 
Waker v. Saow. | | | 
17 4. be 2. If tios join in a common recovery where one has nothing in the 
feed in fes land, and no uſe is wo gs 1 it, this ſhall be to the uſe of him 


. only who had the intereſt in the land, and no uſe ſhall ariſe to the 


4 and B. ſtranger. P. 10 * in the exchequer among the reports of B. 


boy a fine , iam. 
— 2 Becket's caſe, Per Curiam. ] 


J. S. without confideration, the uſe implied ſhall be to A. only and his heirs ; for an uſe is only a truſt 
and confidence, and a thing in equity and conſcience ſhall be, by operation of law, his who in truth 
was owner of the land, without having regard to eſtoppels or concluſions z and ſo it was adjudged 
in the principal cſe, where baron and feme ſeiſed in jure uxoris, levied a fine without declaring 
any uſe, the law will reveſt the uſe in the feme only; becauſe the eſtate of the land paſſed from 
her only, and the baron's joining with her was only for conformity. 2 Rep. 58. b. Trin. 27 Eliz, 


in Beckwith's cafe, alias Colgate v. Elithe. | | 


Sim Law 3. If a man ſells bis land or the uſe of it for money, and does not ſay 
— 1 71 to the dendee and his heirs, yet the vendee ſhall have it to him and 
S. C. For his heirs. Br. Feofſments to Uies, pl. 4. cites 27 H. 8. 8. and ſays 


there want- that fol. 5. in the ſame year is agreeable thereto, 


ed not the | 
word (heirs) to create an inheritance in an yſe; for it is equity that a perſon who gave a conſi- 


deratioii for a fee, ſhould have it; and that it is not ſetting up any other rules of property oppo- 
ſite to the rules of la in particular caſes, where they ſhould happen to ſhelter diſhoneſty and 
opprefiioa ; but now fince tie ſtatute, no inheritance can be raiſed without the word, heirs, be- 
cauſe now the uſes are transferred into poſſeſſion, and muſt be governed by the rules of poſſeſ- 


sons at common law, as to the words that create new eſtates. 


4. If a aſfinent be made to A, to euſeeff B to the uſs of C. and 
A. enfeeffs B. without limiting of any 1ſe, yet it ſhall be to the uſe of 
C. Noy. 19. per Popham Ch. J. in cafe of Velverton v. Yelver- 


ton. | 
If one ſeiſed of land of the part of his mother makes feeffment in 
fee without = rb x 44 cell be ſeiſed as he was wet Pe of 
the part of the mother. 2 Rep. 58. a. Sic dictum fuit in Beckwith's 
caſe. | 
6. If too jointenants are, the one for life and the other in fee, and 
they levy a fine without declaring any uſe, the uſe ſhall be to them 
of the ſame eſtate as they had before in the land. 2 Rep. 58. a. Sic 
dictum fuit in Beckwith's caſe. | 
7. If A. tenant for life and B. in reverſion or remainder levy a 
fine generally, the uſe ſhall be to A. for life, the reyerſion or re- 
mainder to B. in fee; for each grants that which he lawfully may, 
and each ſhall have the uſe which the law veſts in them according 
to the eſtate which they convey over. 2 Rep. 58. a. Sic dictum 


fuit in Beckwith's caſe. 
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(O0 6) Uſes. Conſideration, Averm nt. { And of 
what Things the Uſe ſhall ar:fe.] 


I.. Conſideration which ſtands with the deed and not repugnant As where 


<= to it, may be averred. Reſolved. 7 Rep. 40. Bedel's A. by in- 


caſe, ] — tween him 


and J. S. in conſideration of 70 1. paid by J. S. hargained and ſold to F. S. for 30 years, remainder i» A. 
for life, remainder ts B. the eldeſt fon of A. fe, remainder 72 C. the fon of B. and ane M. daugh- 
ter of the ſaid J. S, in tail, && Afterwards 4 r:tuvery was had ts the fame uſes, C. and M. inte mu- 
ried. And it was found and averred, that the ſaid indenture 2045 made, and the recovery had, as well i 
eonſideration of the marriage tween C. and M. to be bad, for a joivturey as for the fuid jum of ol. Ad- 
judged that though a particular conſideration was mentioned, yet another conſideration, which 
ſtands with the deed, may be aver red, and that this was not contrary. $ Rep. 176. a. cited by the 
reporter as in D. 346. Paſch. 3 & 4 Ph, & M. Villers v. Beaumont. Bendl. 39. pl. 72. 8. C. 


ſays it was adjudged that this indenture and recovery countervailed in law, as if an immediate gift 


of the ſame manor, &c. had been made by the ſaid A, to the ſaid C. and M. in ſpecial tail. 
Bendl. in Kelw. 208. pl. 6. S. C. adjudged. S. C. cited as adjudged. 7 Rep. 40 in Bedel's 
caſe. 


Where the deed of the anceſtor expreſsly mentioned the feoffment to be for money paid, and 


an acquittance was made accordingly, the heir ſhall not aver the conſideration falſe, though in 
truth no money was paid. D. 169. pl.2r. Trin. 1 Eliz, Wilks's cale. 


[2. If a man bargains and ſells in conſideration of the laan of 
100 J. for a year, and for other gond conſideration, admitting that the 
loan of 100 l. is no good conſideration to raiſe an uſe, yet another 
conſideration may be averred for which the bargain and ſale was 
_ H. 37 El. B. per Curiam between Nowell and Hud- 

ON. | 
(3. If a man bargarns and ſells to J. S. to the uſe of J. S. and his It pro qua- 
heirs without mention of any particular or general conſideratian, and dam pecu- 
without the general words (for diverſe good conſiderations) yet a = wma 
conſideration may be averred. Hill. 37 Eliz. per Beamont, in the the inden- 
caſe of Nowell v. Hudſton, and there ſaid per Serjeant Harris, that ture of bar. 
this was adjudged in Lambert's cafe. ] es 


mae, vet 
the payment thereof is averrable; Periam J Le. 170. pl. 287. Mich. 30 and 31 Eliz. C. B. in 
caſe of Smith v. Lane. If land be barg ined and fold by deed indented and inrolled, with- 
out expreſs conſideration of money, the bargainee in pleading ſhall not be compelled to aver pay- 
ment of money, becauſe it is apparently implied. Arg. Mo. 504. cites it as adjudged, Irin. 
8 Eliz. B. R. Stanley v. Bracebricge, and Paſch, 27 Eliz. B. R. Palmer v. Frigce, and alto 
cites the cafe of Smith v. Lane. | 


[A. If the father by deed in conſideration of natural affefiom to 2 Roll. Reps 
his fon makes feaffment in fee to the fon, without expreſling of any 7% e 
other conſideration, and without any general words of (for diverſe bid. 9. 
other good conſiderations) yet it may be averred that this convey- S. C. and 
ance was alſo in conſideration of payment of debts of the father by the S. P. *c- 

| | :  COrUngiye. 
grandfather, and of the conveyance from the grandfather of certain 


land upon the father, for this ſtands with the deed. Tr. 17 Ja. B. R. 


Reſolved per Curiam upon evidence at the bar between Atwell and 2 


Harris. ] 

CF. If a man covenants to fland ſeiſed of all his land of which he Mo. 342. 

1s now ſeifed, and of all other land, which he ſhall after purchaſe, to pi OW 

the uſe of A. his ſon, and his heirs, and after he purchajes other land 9g. 
; 10 


denture be- 
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-2 5 19 fo the uſe of him and his heirs, the ſaid uſe cannot raiſe any cove- 
S. Se. nant of this land newly purchaſed to the ſaid A. becauſe this is to 


—_— be raifed only by the faid covenant, at the 2 of which he had 


ro. E. 
201. pl. 10. not this land to charge or diſpoſe. M. 37 El. B. R. Adjudged. 


S. C. ac- , 
— Yelverton's caſe] | 

. cited Gibb. 236, 237. by Trevor Ch. J in C. B. in caſe of AxTwur v. Bocktxiany 
and faid it was grounded on very good reaſons, becauſe he cannot raiſe a uſe of that which is 
not his own. For if a man that has no right to the laad can rife an uſe of the land, then tuo at 
tbe ſame time might raiſe uſe; ; for no doubt the owner may raiſe what uſes he pleaſes. 1 Mod. 
$52. in S. C. accordingly. 

Upon the purchaſe of the land to the uſe of himſelf and his heirs, the fee is in the father; for 
if a man binds lands, you muſt ſuppoſe him to have a power to oblige them ; for no man can do 
that which he hath no power to do; but he that hath no intereſt hath no power to oblige them; 
and therefore ſuch a covenant in equity, before the ſtatute, could not oblige him to a ſpecihck 

ormance ; for that were in equity to bind the land, which is abfurd ; and fince the covenant 
is void in equity, there can be no execution by the ſtatute ; for the rules of law are equally ſtrict 
in avoiding this repugnancy; for in law every ditpoſfal ſuppoſes a precedent property, and by 
conſequence every covenant to ſtand ſeiſed preſuppoſes a precedent ſeiſin. G. Law of Utes and 


Truſts, 116, 117. 
No uſe ſhall ariſe upon it; for a covenant to ſtand ſeiſed, is a covenant that affects an alteration 


of the land itſelf, which no man has power over but the owner; and it is not now in the nature 
of a contract to do any thing but that which reaches the lands themſelves, Gilb. Law of Ules, 


&C. 274- 
*[217] 
[6. So it would be if he had purchaſed the land generally to him 
and his heirs afterwards without expreſſing of any uſe, for this 
ſhall be to his own uſe. M. 37 El. B. K. Adjudged Velverton's 
caſe, 
7 If a man for a conſideration covenants to ſtand ſeiſed of the 
e ee manor of D. which he ſhall purchaſe hercafter to the uſe of another, 
de oer and his heirs, and after he purchaſes it, yet the uſe ſhall not ariſe, 
or donor, becauſe he had not this to charge at the tune of the limitation of the 


the land 
paſſes, is to limit the uſcs to the feoffee or pu rchaſor, and conſequently+before the purchaſe one 


cannot limit how the uſe ſhall be, viz, that it ſhall be to his youngeſt ſon, where the feoffor 
has limited it to the uſe of him and his heirs; for this would be to limit an uſe out of a uſe, 
which the law will not ſuffer. Cro. E. 402. in caſe of Yelyerton v. Lelverton. Noy. 19. 


3. C. accordingly. 


ro. E 40, [S. If a man covenants to fland ſeiſed of the manor of D. to the uſe 
402- That of another, and after he purchaſes it, no uſe ſhall ariſe clearly; be- 
» more li- Cauſe he intended to paſs the ule preſently, and he had not the land 
mit a uſe at this time. M. 37 El. B. R. Agreed. Yelverton's caſc.] 


out of 
Und which he has not, than he can charge or let or grant a thing which he has not. 


cited per Trevor Ch. J. Gibb. 236. in caſe of Arthur v. Bockenham. 


Mo. 305. 09. If 2 jointenants in fee are, and one covenants that after the 
pl. 514 death of his companion he will fland ſeiſed of the moicty of his ſaid 
S.C. but companion to certain uſes Though the covenantor ſurvives yet no 


* Arca uie ſhall ariſe, becauſe at the time of the covenant he could not 


—Goldfd. grant or charge it. Adjudged. Barton's caſe, cited M. 3 Ja. 


pl. 
187 P B. R.] 


8. C. 


S. C 


cited Mo. 776. pl. 1074. in caſe of Whitlock v. Hartwell. 


8. P. does not appear. Poph. 96. pl. 2. HERINY V Chand & al 5. C. but S. P. does not ap- 
Pear. —Noy. 157. HAIR v. Los v, S. C. but 8. P. does not appear. — S. C. and S. P. 
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ro. If I covenant to purchaſe certain land before Michaelmas, and oro. E. 40r. 
aſter beſore Eaſter, to levy a fine of it to B. and that it ſhall be to the pl. 10. S. C. 
uſe of A. and his heirs. If this be done accordingly, the uſe ſhall aud S. P. 


well ariſe; for there the uſe is not raiſed merely by the indenture, — 


but the indenture is only + an evidence that his intent is, that tage 
conveyance, which he ſhall make after his purchaſe, ſhall be to ſuch + Fol. 291. 
uſes ; and uſes which ſhall be raiſed by fine or feoffment, may be | 


directed by ſuch intent precedent, and yet ſuch intent is counter- my — 
. „ a 


mandable. Mich. 37 Eliz. per Curiam. Yelverton's caſe. ] 8. P. by 
Popham Ch. J. accordingly, that with an averment it ſhall he taken to he to the uſe mentioned in 
the firſt covenant ; bt if another 1ſe had been exp? Jed in the fine, that ſhould have controlled the firſt 
declaration of the uſe.————5, P. and the uſe ariſes oa the fine, and not on the deed ; per Tre- 
vor Ch. J. in delivering the opinion of the court. Gibb. 237. iu caſe of Arthur v. Bockenham. 
Tie fine by rel tion raiſes the uſe; per Trevor Ch. J. 11 Mod. 154. 8. C.-—G. Law of Uſes, 
&c, 117, cites S. C. For aman may declare the intent of a future act, which he had no power to 
do at the time of the declaration; for to declare the “ intent of a future act doth not ſuppoſe an 
immediate power of doing it; but the doing any act itfelf, which the law allows to be good and 


enectual, preſuppoſes the power of doing. | G72 I 3] 


11. Though an ate conveyed to the wife for life be not mentioned 
to be for a jointure, yet it may be averred to be o. Jenk. 208. 
pl. 40. 5 : . 
12. Where one uſe is expreſſed, another uſe cannot be averred or Where 
implied; for it would be very mifchievous, and go in deſtruction of there is an 
that which is directly contained in the deed. And it was agreed expreſs cone 


g | 
that if one fer 1000 J. paid, infroffs others, to them and their hears, to — 
the uſe of the feoffees, the feajfees jhall have uſe for life, and ſo eftate for lence all 
life in poſſeſſion ; and againſt this deed it cannot be averred that no- ——_ 
thing was paid, or that it was to other uſe than is expreſſed; for if tions. Arg, 


it ſhould, the conſequence would be that every deed might be de- Cart. 146. 


; ö Wer cites 7 Rep. 
feated. And. 313. in caſe of Dillon v. Frain, 2 
11 Rep. 24. b. Harpur's caſe.——8. P. 2 And. 8 1. in caſe of Loxh CRomwtELL V. Ax DRZ W; 


and if it is in a record or a deed, it cannot be denied, though it be really falſe ; and cites D. 169. 21. 
Wilk's cafe. And ſee 2 And. 82. 136. 199. & 201. 

If there be a conſideration of my expretied in the deed, no averment or evidence can be ad- 
mitted againſt it; for the affirmative is proved by the deed, and it is impoſſible ia law or equity 
the negative ſhould ever be proved. G. Law of Uſes, &c. 51. 


13. A fine with render may be to the iſe expreſſed in writing, But Poph. 
not to the uſe implied or declared by parol. Agreed by the juſ- 195-1 


« 6 F KELL1e' 
tices, Mo. 106. pl. 249. Mich. 17 & 18 Eliz. in Andrews's cafe, favs - 
Caſe, ſeemed to 

| | the juſtices, 
that an uſe may be averred without deed, upon a fine ſur render. A fine fur grant and render, 
unleſs in ſpecial caſes, cannot be averred by pro! to be to other uſe or intent than is expreſſed in 
the fine, feotfment, or other conveyance ; but there is diver /iry between a uſe and a conſideration ; 
for 2wh:n a fine, feaff ment, or other conveyance impor ts . confrderation, a man may aver by parol other 
conſideration which ſtands with the expreſs conſideration ; but the parties cannot aver any other 
uſe than is contained in the ſame conveyance, nor ſhall any averment be againſt the conſideration 
expretied. But yet, in ſome caſes, a fire upon grant aud render may be ruled and directed in pare 
by averment by parol ; and this is when the original bargain and contract, between the parties, is 
by indenture or other deed ; as where the indenture is that a fine ſhall be levied of certain lands, 
by the name of a certain number of acres, to diverſe perſons; and that they ſhall grant and render 


the land again in fee-ſimple to certain uſes, but there is a variance either as to the nuraber of acres 


in the fine, or tlie fine is levied to only one of the parties who grants and renders; ſo that a 
variance is between the covenant and fine, yet it may beaverred to be to the uſes in the indenture. 
Reſolved. a2 Rep. 76. Hill. 43 Eliz. C. B. Lord Cromwell's cafe. S. P. Gilb. Law of Uſes, 
&c. 57. For in this fine there is a uſe implied, becauſe there is a confideration, (viz.) pro finali concer = 
Gia, & c. and wliere-ever a uſe is either expreſſed or implied, there can be no verb. ayerment to 

the 


— 
— r 
— o— ow 


7 


218 aces. 


the contrary ; for there is 2 greater ſign that the minds of the parties are altered from the verbal 
agreement, than that they continue the ſame when they leave no ſolemn teſtimony that there was 
ſuch a one. If an eſtate in fee be granted, and rendered back to one in tail, he ſhall have it to 
his own uſe; and ſo if the conuſee keeps the fee, he ſhall have it to his own uſe : but by deed the 
uſe of a fine ſur grant and render may be directed, and if there be a deed to lead the uſes of ſuch 
a fine, though there be ſome variance between the deed and the fine; yet it ſhall be ſaid to be to 
the uſes of the deed, if there are no other uſes, and that was the intent. Ibid, 268. 


14. If ! bargain and fell, or covenant with J. S. for diverſe good 
conſiderations, that I and my heirs will ſtand ſeiſed to the uſe of him 
and his heirs, no uſe will ariſe hereby without a ſpecial averment. 

But i, J. S. be of my blood, and in truth the covenant was made for 
advancement of his blood, he may aver that the covenant was made in 
conſideration thereof; for the perſon that ſhall take the uſe is cer- 
tain, and ſuch averment as ſtands with the deed may be taken, 
though it be not expreſsly comprized therein. 1 Rep. 176. a. in a 
nota of the reporter in Mildmay's caſe. 

15. Though an uſe-cannot be declared of a rent to a flranger with- 
out deed, as was agreed by the court, yet they held clearly that it may 
well be averred that the uſe was to the ſtranger, without ſhewing the 
deed, or making mention of it. Roll. Rep. 72, 73. pl. 15. Mich. 
12 Jac. B. R. Parvis v. Veaton. 


[219] (0. 7) What fall be a god Limitation of 
| an Uſe. Upon à Fine, Feoffment, or Reco- 


very. 


[I. JE a man levies a fine of certain land, and covenants by 

indenture in conſideration of blzod, 4 00 marriage bis 
e that the conuſee ſhould fland ſeiſed to the uſe of 
the daughter, though this is not a conſideration to raiſe an 


uſe by way of covenant, yet it is ſufficient upon a fine; for the 
will of the party is ſufficient for this without conſideration, Con- 
tra M. 43 & 44 Eliz. B. R. per Curiam, between Frampton 


and Gerard. ] | 
x13 Rep. 524 [2. If A. in conſideration of 1ool, by B. makes feoffment in 


ple23.5. - fee to B. ts the uſe of B. and C. the fon of B. this ſhall raiſe the 
limited to uſe to C. well enough, though all the conſideration was given 
— by B. Tr. 7 Jac. in the Exchequer. Sarame's caſe.] | 
And t! ; 
heirs, is good; but it ſays nothing of the conſideration of 1001. paid by B.— Ley. 11. S. C. & 
S. P. of the confideration-money being paid by B. Reſolved that B. (whoavas the father of C. 
an · is. ſince dead, living C.) did take by the livery, and that the ſaid C. took nothing thereby; but 
that the ſaid C. by the limita: ion of the uſe in the habendum, did take together with the ſaid B. as 
jointenants of the uſe, which being executed by the ſtatute of 27 H. 8. of uſes, did make them join- 
tenants, and jointly ſciſedof the intereſt and poſſeſſion; and that therefore the ſaid C. upon the death 
of the ſaid father, ſhould be ſaid to have the whole land comprized in the ſaid conveyance, per jus 
accreſcendi, and not to take any part thereof by deſcent from his father; which was decreed ac- 
cordingly. - 

An uſe ſhall arife to all, on a bargain and ſale, by payment of ene of th; bargainees, Clayt, 145. pl. 
263. Harley v. Thompſons. 


Lane 35. LZ. If A feiſed in fee of 25 beyleries at Wyche, covenants to 


Trin. iS levy a fine of all his boyleries, and that for 24 of them it _ 


riage had between him and Anne 


and Drury. 
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de to the wſe of C. in tail, &c. and that for the other it ſhall be and ir 


to the uſe of himſelf in 955 with power of revocation; and after A. wa ved 
1 . ies ' for a doubt, 
levies a of 24 boyleries only. Quære whether the eſtate, 8 


paſſing by the fine ſhall be directed by this covenant or not. P. jerie ſhould 
8 Ja. in the Exchequer-chamber. Sir Tho. Overbury's caſe, be intend- 


ed ; and it 
uære.] was ad- 
journed. . Law of Uſes, &c. 277. S. P. and leaves it a quzre whether the uſe of the 24 are 


not directed by the precedent conveyance. 


4. Feoffment in fee on condition that if ferffer ae fo he ſhall 


re-enter and retain the land to the uſe of a firanger. The uſe 


is void, and feoffor ſhall hold it to his own uſe; per Mead, 
_ 269. pl. 362. 20 Eliz. C. B. in caſe of Ferrand v. Ram- 
ey. | 
= A. and B. covenanted with J. S. that C. fon of B. ſhould Le. 132. 
marry M. the daughter 3 F. S. if the would aſſent, the ſaid F. S. pl. 188, 
covenanted that M ſhould marry C. if he would aſſent; pro quo ER Er 
. . . . C. 5d 
guidem maritagio fic tunc poſtea habends, the ſaid A. covenanted to 8. C. by 
make, or cauſe to be made, an eftate to the ſaid C and MH. and to the name of 
heirs of their 2 bodies, for the jointure of the ſaid M. Afterwards er 
a fine was levied, in which C. and M. were plaintiffs, and A. and 2 
B. deforceants. And in ejectment it was found by verdi&t, that —<Cro. 
the ſaid fine fuit ad uſus & intentiones in indentura pradifta ſpeci- F. er pl. 
ficat” aer whereof the ſaid C. and M. were ſeiſed, and that 7 
C. died, and M. intermarried with L. Whereupon it was moved Lawrox, 
by Gaudy Serj. that inaſmuch as the marriage took no effett be- — but 
tween C. and M. the uſes cannot be in them, but the fine ſhall be |; re 
to the uſe of the conuſor; which was oppoſed by Walmſley Serj: 
who ſaid that it was not like @ covenant in conſideration of marriage 
to tand fed of fuch a manor ; for there if the conſiderations fail, 
the uſes fail alſo; for the conſideration only is the fole and entire | | 
cauſe that makes the uſes to ariſe; but in this caſe the conſidera- [ 220 ] 
tion is not material, but the fine is effectual without conſideration 
of money paid. Flhe court being full, they all agreed to 
the difference put by Walmſley, and judgment was given for 
the plaintiff accordingly. Ow. 40, 41. Mich. 29 Eliz. Stephens 
v. Layton. 


(P) What ſhall be a good Contingent Le. Trete ib ns 
| let eien 
[r. FF a man makes feoffinent in fte, and after declares by inuen- — 
ture that it ſhall be to the wes following, ſcilicet, after mar- nor in any 
i oodlet, it ſhall be to the uſe of _—_ letter 
himfelf. and the ſaid Anne, and to his own heirs; this ſhall raiſe an ( L 
eſtate for * life in Anne, after marriage between them ; for before 5.0. Ms 
the marriage this was to the uſe of himſelf in fee, ſubje& to the cordingiy, 
ſaid contingency. M. 37 & 38 B. R. Adjudged between Woodlet if joy be 
n SE no act in 
the mean 
time to deitroy that future uſe, according to the limitation of the uſe ; and adjudged accordingly. 
%. E. 439. pl. 54. — . 340. b. Marg. p!. go. cites S. C. by the name of Woodlite v. Ita. 
—.—8. C. cited Pollex. 95- iu cate of Carpenter v. Smitli : 
| | (2. If 
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The ſur- [2. If a man ſurrenders a copybold in fee to the uſe of J. S. and 
reader was hig heirs, who. is an infant, and if J. S. dies before the age of 21, 
to ws ld, or marriage, then he ſurrenders it to the uſe of J. D. in ſee; this is 


then an in- k | : 
— a good remainder to J. D. upon the contingent; for a fee ma 


tre {a mere. limited upon a fee upon a callateral contingent, M. 13 Ja. B. R. 
He died. Dubitatur, between Simpſon and Southwood. ] | 


The child 
was born, and died within 2 months after. Adjudged that the limitation is void, and that the de - 


fendant who claimed from the heir at common law, had good title. Cro. J. 276. pl. 2. S. C,—— 
Godb. 264. pl. 364. Stmysox's caſe, S. C. adjudged for the defendant 2 Bulſt. 272.5. C. 
and adjudged for the defendant. — Roll. Rep. 109. pl. 52. S. C. adjornatur. Ibid. 137. pl. 
22. S. C. adjornatur. Ibid. 253. pl. 21. Mich. 13 Jac. B. R. S. C. ſays judgment was given for the 
plaintiff. G. Treat. of Tenures, 244, 245, 246. cites S. C. and ſays this ſurrender was held to be 
void to J. S. becauſe the contingency did not happen in the life of the ſurrenderor ; and a man can- 
not ſurrender to take effect after his death. It was not reſolved abſolutely, that a fee may be li- 
mited upon a fee. See Roll Rep. 109. 138. 253. to explain theſe matters. This caſe, as reported 
by Rolls, (as it is ſaid in Lex. Cuſt. 120) is an authority that ſuch future uſe is good. This is the 
ſame caſe as is reported by Crook, but directly contrary ; and as it ſeems, not grounded upon ſo 
good reaſon as the reſolution in Crook: for, as before has been ſhewn, ſurrenders are not conſtrued 
fo favourably as wills, (though Coke ſays they ſhould be taken according to the intent of the ſur- 
readeror) neither is there the ſame reaſon; for a man niay as well order a ſurrender in his life- 
time, according to the rules of law, as he may any deed to paſs away a freehold eftate ; ſo that the 
intention of the party has not ſo ſtrong an operation in a ſurrender as in a will ; and therefore that 
reaſon will not tupport a fee upon a fee in that caſe, as it doth in a will. And then it is not at all 
like a uſe or truſt, in which a fee may be limited upon a fee, becauſe there the legal eſtate was not 
by any limitation extended further than one entire fee-fimple, which would be to extend an eſtate 
further than its original creation warranted. But a uſe, after a uſe in fee, was but only to give au 
equitable right to ſomebody to have the profits, as long as the eſtate in fee laſted; which is highly 
reaſonable, that a man that has a legal eftate ſhould diſpoſe of the profits of that eſtate as long as 
it mould laft; for ſo long had he a right to the profits himſelf, which right he may transfer ts 
others, and there is no harm done to any body; but to extend the legal eſtate would be to keep the 
lord of the eſcheat eternally out; and it is only allowed in a will, becauſe of the want of counſel 
to adviſe with, how to do it. But a uſe in a ſurrender is not like this uſe; for he that hath a uſe 
by a ſurrender is to be admitted to the legal eſtate, and is not ſeiſed to uſe ; and therefore if a fee 
might be limited apon a fee in ſuch caſes, the legal eſtite would be extended further than its ori- 
ginal creation warranted, and a great eſtate be made out of a little one; ſo that it ſeems that a fee 
upon a fee in copyholds is not good. | 

And Ibid. 246. cites Cro. E. 361. Mich. 36 & 37 Eliz. C. B. Paul Tir v. ConxHILE, where 
a ſurrender was to the uſe of one in fee, upon condition that he pay tool. toa ſtranger; and if he 
failed, it ſhould be to the uſe of the ſtranger in fee. It was moved whether this were a good li- 
mitation to add fee upon fee. The court directed the matter to be found ſpecially ; and it does not 
appear what became“ of it afterwards. But Beamond ſ. conceived the limitation to be good enough, 
and compared it to a uſe upon a feoffment : But Ld. Ch. B. Gilbert ſays, that for the reaſun be- 
fore, it ſeems, it cannot be compared to the caſe of a feoffment to uſes. | 


* 221 | 
See tit Re- 3. If a man makes a feoſfinent to the uſe of himſelf for years, 
maiuder (I) after to the uſe of A. in tail, remainder to. his own right heirs, 


48. 1 ; 3 
1 tn and after A. dies without iflue, living the feoftor, the remainder to 
is no tenant the right heirs is void, inaſmuch as it cannot reſt in contingency, 


W = there not being 'any franktenement to ſupport it. The Earl of 
Sir  Bedford's caſe, adjudged in the court of wards, cited M. 37 & 38 
haring a El. B. R.] 5 | | 


perpetaal | | | a 
tenaat to the precipe, was an inconvenience the ſtatute expreſsly deſigned to redreſs; and con- 


1equently to this rule the ſtatute has ſubmitted all uſes. G. Law of Uſes, &c. 76. 
Hrſband and wife, ſeiſed in jure axorii, levied a fine with proclamations, and by 
clated the uſes, viz. That the cognizees ſhould ſtand ſeiſed 25 the aſe of the heirs of the 5 
haſbind an the body of the wife ; and for want of ſuch iſſue to tie right heirs of the huſband. Both 
Jie:, no iſſue then living. It was refolved, that the limitation is void for want of a particular 
eſtxe; and the preſent. diſpoſition of the freehold is a foundation to ſupport the contingent uſes ; 
for otherwiſe the whole mheritance muſt be in abryance, which cannot be. Carth. 262. Hill. 4 
W. & M. in B. R. Davis v. Speed 4 Mod. 153. 8. C. accordvingly———Skin. 251. pl. 20. 
Paſch. 3 W. 3. B. R. S. C. accordingly.-;2 Mod. 38. 8. C. accordingly ——Show. 4 
* uh 


deed de- 


ody of the 


LD AA Au. 
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Cafes, 10% 8. C. and judgment affirmed in parliament.— 5 Mod. 143. Davis v. Speed, is 


2 D. P. 6 


4. A. covenanted to make a feoffment within g year to the ＋ F And. 346. 
oe fer life, the remainder to H. his younger ſon, and the heirs _ 3 
males of his body, remainder over, and if he did not make the feoff- and P. ac- 
ment, he covenanted to fland ſeiſed to thoſe 1 for the continuance cordingly. 
of the land in his name and blood; proviſo if H. or any heir male make 
a feoffment, or levy a fine, his eſtate to ceaſe as if he were dead, and 
then the ſeoffees to fand ſeiſed to the uſe of ſuch perſon to whom the 
land ſhould remain, No feoffment was made within the year; A, 
died, H. the ſon levied a fine to the defendant. Reſolved that the 
feoffees and their heirs could not ſtand. ſeiſed to the uſe of the 
perſon next in deſcent or remainder, becauſe no feoffment was 
ever made, and the perſons appointed to ſtand ſeiſed are no other 
than the feoffees, their heirs and aſſigns. Mo. 592. pl. 799. Trin. 
35 Eliz. C. B. Cholmley v. Humble, 
5. A remainder may well enough ariſe Ly a uſe to a perſon not in 
eſſe, but not where it is by way of poſſeſſion. Mo. 430. pl. 602. 
ill. 38 Eliz. agreed in the a" of Blodwell v. Edwards, 
6. A. covenants to ſtand ſeiſed to the uſe of himſelf for life, and Noy. 3. 


after to the uſe of his daughters that ſhould be unmarried at his . = bus 
death, until every of them ſucceſſively ſhall or may levy 5001. re- 0. - 
mainder to his eldeſt ſon, &c. It was moved if ſuch a contingent as to this 


uſe might be raiſed cut of a coyenant, though out of an eſtate ex- poinꝰ 


ecuted 10 feoffment, it might well be raiſed. Anderſon doubted 


thereof, but the other juſtices held that it might well be rayed, 
becauſe it ariſes out of the poſſeſſion of the covenantor. Adjor- 
natur. Cro. E. 800. pl. 53. Mich. 42 & 43 Eliz, C. B. Black- 
burn alias Bradford v. Laſſels. 

7. Uſe to A, and his heirs, provided that if he give a mortal 
blaw to any perſon, that the uſe ſhall ceaſe to him, and ſhall be to 
another. This is fraudulent to prevent an eſcheat, and void; per 
Walmſley J. Mo. 633. pl. 868. Paſch. 43 Eliz. C. B. in caſe of 
Mildmay v. Mildmay. 


(Q) Utes. Revocation by Proviſo. Jhat [ 222 
Uſes and Eſtates may be Revoked. 


Lr. 1 SES in eſſe and contingency may be revoked, a proviſo = 
being to revoke every clauſe and article contained in the Powers. 


indenture. 10 Rep. 86. b. Loveis's caſe.] Hens 4 
| 0 

coupled with a uſe, is allowed to be good, and not repugnant to the ſtatute of uſes ; but in cate of 

* feoffment, or other conveyance, whereby the feoffee or grantee, &c. is in by the commga law, 

fuch 8 proviſo were merely repugnant and void. Co. Litt. 237. a» 8 


Fol. 792. 


R 2 | IQ 2] [Ro- 


Utes, 


IQ] [Revoked] How. | 


8. P. co. [ [1] 2. Uſes by proviſo may be revoked in part, and remain 200d 
— pra for the other part. 10 Rep. 87. Loveis's caſe.] 

voke part at one time and part at another; and theſe revocations are favourably interpreted, be- 
eauſe many men's inheritances depend on the ſame. 


2. Where a conveyance to uſes enures by way of tranſmutation 
Y poſſeſſion, the uſes may be revoked without deed. 2 Salk. 677. 
iI. 9 W. 3. B. R. Jones v. Morley. 


See tt. (R) Uſes. Conſideration. Contingent. Mat ſhall | 


(34) be ſaid a Contingent Uſe, and, not a ſettled 
Uſe. 


(S) What Conſideration in one Capacity will raiſe 
an Uſe in another Capacity. 


Cro. C. (1. JF A. ſeiſedin fee of the manors of D-and S. levies a fine te 
a" bing I B. e 3 fee, upon a purchaſe made by B. of the 
nothing is Manor of D. and the manor of S. is intended for a ſecurity for the 


ſaid there 0 of D. and the uſe is limited of the manor of D. to B. and 
1 hg is heirs, and of the manor of S. to the uſe of A. and his heirs, 77 
See (S. 3) eviction made of the manor of D. by A. S. the wife of A. and 
pl. 10. S. C. after ſuch eviction to the uſe of B. his heirs and aſſigns, till they 
ſhall t ex with the profits of the land for the damages re- 
ceived by the eviction. This is a contingent uſe of the manor of 
8. fo that nothing veſts in B. till ſome eviction happens. Hill. 
Car. B. R. adjudged per curiam between the Earl of Kent and 

; teward. Intratur Hill. 8 Car. Rot. 335.] | | 
* 22 3] [2. If A. covenants, in conſideration of a marriage to be had be- 
Jo. 345.pi. fween him and B. a feme, to make aſſurance of certain land to the 


Teports t Jevies a 
3 * hg felt, yet * the uſe is well veſted in 
don ol tue deration of a marriage, yet this was not a contingent but a ſettled 

loveb<120 uſe, when the feoffment and fine were perfected, and not like to an 


Au 4 ue caiſed by way of covenant to Hand feiſed, Tr. 10 Car. B. R. 


becauſebe adjudged per Curiam without question upon a ſpecial verdict be- 
ws of bs een Jones and Boyleſon. Intratur Tr. 9 Car. B. R. Rot. 
blood, apd 1510] | 


4 S. C. but wſe of 2 and the ſaid B. for life, and after makes froſſnent and 


to the ſame uſes. Though the marriage never takes ef- 
5. for though this was in conſi - 


for the pre- [z. If A. ſeiſed of land, in cnſideration of a marriage to be had 


420d fn ths between him and B. covenants to ftand ſeiſed to the uſe of _ 


name of the and B. for Fife; this is a contingent uſe ; ſo that if the marriage does 
in conſi- 


net 


F "9 


Hr 


Jones and Boyleſon.] 


with M. to the uſe of A. for life, remainder to the uſe of M. for, 56. S. C. 
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not take effect, the uſe will not ariſe to B. Tr. 10 Car. B. R. held deration 


per Curiam, in the ſaid caſe of Jones and Boyleſon. ] Ta 


had between R. Hill ſon of the ſaid W. Hill, and B. the daughter of I. S. covenanted to aſſure the 
lands to the uſe of A. for life, remainder to the uſe of the ſaid R. Hill and B. and the heirs of the 
faid R. remainder to the ſaid W. Hill in tail, with remainder over. A feoffment and fine were 
made and levied to the ſaid uſes, but B. married another man, and R. married another woman. A. 
died. Reſolved per Cur. and fo adjudged, that R; ind B. were jointenants (notwithſtanding 
the marriage did not take effect) by moieties, and not by entireties- And the “ ſame ditference 
was taken, that if the ſaid conveyance had been by way of coven:nt, in confideration of marriage, 
there, if the marriage had not taken effect, the feme ſhould take hothing; but when feoffment and 
fine were made and levied to this uſe, it is otherwiſe. 

The ſame difference was taken Ow. 40 Mich. 29 Eliz. in cafe of STEPnENs v. Lav- 
Tor, and agreed to by the whole court; which ſee at (O. 7) pl. 5.—Same difference taken Arg. 2. 
Mod. 208. 209. in caſe of SoucucorT v. S row, between a . and a covenant to ſtand 
ſeiſed ; for by the feoffment the eſtate is executed preſently ; cites 1 Rep. 154. the rector of Ched- 
ington's caſe. So if a feoffment be to A. for life, reminder to B in fee, if A. refuſes B. ſhall 
enter prefently, becauſe the feoffor parted with his whole ſtate 5 but if this had been in the caſe 

of a covenant to ſtand ſeiſed, and A. had refuſed, the covenantor ſhould have enjoyed it again till 
after the death of A. by way of ſpringing uſe. 


I. If A. ſeiſed of land, in conſideration of a marriage to be had 5 P: Gilb. 


. bd 9 aw of 
between B. his ſon, and C. a feme, who are infra annos nubiles, cove= y;,c. Kc. 


nants to ſtand ＋ gr to the uſe of B. and C and after the marriage 277. and 


is had, and after * they are divorced, the uſe limited to the feme tall — 
ceaſe, Hanmer's caſe, cited per Jones J. in the ſaid caſe of * 793 


/ % cites 8. C. 
accordingly; and ſays it ſeems there is the ſame reaſon the uſe to his ſon ſhould ceaſe, ſince the 
conſideration ceafed ; the marriage being the only thing the uſe ws tounded upon. 


5. A. made a feoffment in conſideration of a marriage to be had Mo. 15. p. 


according- 


during, and until ſome ſon, which he thould beget of the body of , by che 
M. Should attain the A 21 years, and after he ſhould accompliſh that the name 
age, then to the uſe of M. during the time that ſbe ſhould live ſole. of Cocket 
They afterwards marry, and A. dies without iſſue by M. the enters add. 
and continues foie. Adjudged without argument, that the eſtate 10 pl. 40. 
to her in remainder is good, though ſhe never had a fon. D. 300. 2 
pl. 39. Paſch. 13 Eliz. Anon. — IG 
e —Bendl.203. pl. 240. S. C. adjudged accordingly. 


6. A. tenant in tail, conveyed the land by fine 79 the uſe of 1 | 
himſelf for life, remainder to his firſt fon, and the heirs male of his | 
body begotten, &c. and ſo to the 6th ſon, remainder 10 the right. | | 


hetr male of the ſaid A. to be begotten after the ſaid 6th ſon, and 


of his heirs male. Reſolved that this is only contingent eſtate, 
and not eſtate tail in A, becauſe. it was limited to particular i 
perſons, Palm. 359. Mich. 20 Jac. B. R. Waker v. Snow, bl 


Ii. A Man covenants by indenture, that a certain fine ſhall be E. See T. 
vied to the uſe of the conuſee and his heirs, upon a condition pl. 3 & 5 
of repayment. of a Certain ſum at a day, and upon the whole matter ES 
R 110. Webb 


2 
© 
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and Tucks the contract and aſſurance will be uſurious, accounting the profits 


V. Wor 2 


Feld, S. C. of the land which the conuſee ought to have in the mean time by 


and the the implication of law, as well as the uſe and principal, upon the 


Jude ment performance of the condition. The conufor, before the fine in- 
S. af. groſſed, may limit by other indenture the fame uſes as before, adding 
firmed. do it a covenant that the conuſor ſhall have the profits in the mean 
time till the condition performed, and ſo rectiſy the uſury; and this 
indenture ſhall not be any revocation of the frſt indenture, though 
this has not any reference to the firſt indenture, inaſmuch as this 
does not differ trom the firſt in the uſes, but only for the profits ; 


for both deeds ſhall be taken but as one indenture. Mich. 15 Ja. B. R. 


adjudged in writ of error, and the judgment ſo given in bank af- 
firmed, between Webb and Workeld.] | 


— Fn ee (S. 2) Uſes contin gent. | Revocation. Deſtructian. 


Noy. 122. [I. 1 F a man covenants "+ a good conſideration to ſtand ſeiſed to the 


BoLLs'v, . . 4 
Wix rox, uſe of his ſen far fe ? . : 
S. C. fays afterwards ſhall take to wife, for her life, with remainder over, and 
that the after the covenantor makes leaſe for years of the land, reſerving cer- 


— for tain rent; and after the ſon takes a wife, and dies. This leaſe for 


por inder years is a revocation and deſtruction of the contingent uſe for ſq 


the siüng much of the time as the leaſe is to continue; for the eſtate of the 
8 land is diſturbed before the contingent happened. But this is not 
but other- any revocation for more than the leaſe; for the feme ſhall have the 


wiſe it had revyer/ion and the rent reſerved upon the leaſe, Tr. 5 Ja. B. R. 
—— reed per Curiam between Bould and Winſton. Dame Ruſ- 
25 caſe in the Court of Wards, which was adjudged between * 


by the ſame a 
— Wood and Reignolds.] Ns 
raiſed a 

power to himmſelf to make leaſes for years. But in this caſe the leaſe (which was for 100 years) 
takes effect as 2 future intereſt out of the fee, that was in the covenantor after the eſt:te 
determined; and at the worſt the feme ſhall have the reverſion and rent during her life; and 
Wilkams vouched Rartyen EGrnrox's cafe, where it was adjudged accordingly. And in this 
caſe judgment was given for the feme, in an ejectment brought by her..——Cro. J. 168. 169, 
pl. $. S. C. reſolved that the leaſe ſhall not bind the eſtate of the feme, becauſe there was a good 


- 


eſtate dy the firſt limitation, which, if it be not deſtroyed, cannot be charged nor incumberet af. 


ter it is raiſed, becauſe it hath relation to the firſt covenant, and none hath intereſt to charge 
it and this leaſe ſhall not deftroy it, but may well be conſtrued to ariſe out of the rever- 
fon which Sir Henry. Wynſton hath, and may lawfully charge; wherefore it was adjudged 


for the plaintiff. Note, Williams cited Sir Peter Lee's cafe in the Court of Wards, to be re- 


ſolved in this point. { | 

G. Law of U ſes, &c. 138. cites S. C. that this will not prevent the rifing of the contingent remain. 
ders, not bind it; for the covenantor has no power to demiſe any thing but the reverſion, and con- 
ſequently the freehold remains analtered to ſupport the contingent remeinder ; but if the cove- 
nantor in this cafe had reſerved for himſelf a power of making leaſes, this leaſe would have been 
good, and 2 revocatiaa of the former yſes. | 

See pl · 4 infra. 


[2, If a man deviſes certain rents out of certain land to his 
[ 22 5 youngeſt ſons, and deviſcs further, item, I wil! that 1 my heir do pay 


the ſaid annuities to my ſaid children, that then he ſhall have the ſaid | 


land, and if he do not, that then my executors. ſhall have the land; 
and if my executors fail of payment of the ſaid annyitics, that then 
| | mM 


y 
- - 


e, the remainder to ſuch feme as the ſon 
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my ſaid children fhall haue the land to them and the ſurvivor 7 them, 
and dies, and after the heir makes feoffiment of the land, and aſter- 
wards the annuities are not paid. The ſaid feoffment has not 
deſtroyed the contingent remainders, but they ſhall ariſe to the 
younger children well enough upon non-payment of the annuities; 
for there is a diference between a contingent remainder which de- 
pends upon a limitation, and contingent uſes, For the feoffinent 
in this caſe does not give away the limitations which are to per- 
ſons known certainly, between whom there is a privity, as in this 
_ H. 42 Eliz. B. R. per Curiam adjudged between Parker and 
urſloe.] . 
Zo; if A. makes feoffment to the uſe of his wife for life, the re- 
mainder to the uſe of Richard his fon for life, the remainder to him * Fol. 794. 


who ſhall be eldeſt iſſue male of Richard at the time of his death, i- 


tail, with diverſe remainders over. A. dies. The wife makes leaſe 3g 545. 
for years to Richard, who makes feoffment to B. and after joins in a Nute“ 
ne to B. with Vim who. has the next remainder after the future uſe. Boris v. 


This ſhall not deſtroy the contingent uſe, but it ſnall be revived by 33 = 


the entry of the feme ; for her * right of eſtate is ſufficient to ſupport g that 
the contingent remainder. Contra. M. 40 & 41 El. B. R. be- after R. had 
tween 1 Smith and Belly.] | enfeoffed 


the ſtranger 

the wife dies, aud he who had the next remainder after the future uſe, levies a fine to feoffee 
with proclu'Wition, B. dies, having a ſon.  Adjudged that the feoffment of R. and the fine of C. 
has prevented the future uſe to ariſe in the ſon of R. who ſhould be at the time of his death.— 
Cro. E. 63e. pl. 25. SM1TH v. BELAayY S. C. And the whole court was of opinion that tins 
future uſe was deſtroyed ; but becauſe there was none of the other fide, they would adviſe. —— 
Gilb. Law of Uſes, &c. 137. cites S. C. that the wife being alive at the death of R. the iſſue ball 
take; for the feoffment of R. drowns his own eſtate for Ve, and a forfeiture to the wife an | ber 
entry preſerves the contingent uſe, which now immediately depends upon. ber eſtate, as if Rs 
eſtate were worn out by effluxion of time; and if it be the refidue of auy of the ſame eſtates that 
were created by the ſame conveyance, it anſwers the notion of a remainder. 

* Right of eutry is ſufficient, but then it muſt be preſent when the contingency happens. 2 Salk. 
- $77. pl. 2. Hill. 9 W. 3. B. C. Thompſon v. Leech.—See pl. [12] infra. 
3 S. C. cited Arg. Pollexf. 578. in caſe of Harriſon v. Belſay. 


4. If a man covenants to fland ſeiſed of certain land to the ule of . 44 
himſclf and his heirs till marriage, and after to the uſe of him- was“ 


ſelf and his wife, which ſhall be for life, and to the heirs males of R«:- 


his b the r 1 | is ri ' heirs id after, before the mar- NL» S. C. 
ody, the remainder to his right heirs, and after, befz 3 


riage, he makes a leaſe for years, to commence at the end of a leaſe bid. 


which was then in eſſe, and then the marriage was had, This is a 854. pl. 17. 
S. C. and 


diſturbance and revocation of the contingent uſe, as to the leaſe 

| . ,® . «45 Gawdv 
for years; for this is good; but the re/idue of the eftate will ariſe p — I 
wel _— ; for the covenantor is ſeiſed to the fame uſe as he was and Clench, 


before. Dubitatur, Tr. 42 El. B. R. between Reynolds and held that 
the leaſe 


Wood.] f made 


(W hereout the uſe did ariſe) was good, and ſhould bind the future uſe ; but that it ſhall not OT 
th: whole future uſe, but ſhall ſtand for the freehold, becauſe the ſeiſin is not changed. An 

Popham ſaid, he had conferred with diverſe of the other juſtices at Serjeant's-lnn, who agreed iu 
this opinion. But Fenner e contra, becauſe the leaſe did not diſturb the freehold, when the uſe is 
executed this ſhall relate to the limitation, and ſhall bind all mean acts, and therefore ſhall nat 
bind the feme as to her jointure; wherefore it was adjourned. Gib. Law of Uſes, &c, 
125, 126, ſays, that if before the marriage he makes a feoffment in fee, gift in tail, or leate tor 
life upon good conſideration, without notice ot the uſes, the eſtates limited after the marriage ſhall 


never ariſe ; becauſe here is no body ſeiſed to ſuch uſes, and the ſame Jaw is of feoftments to ſuch 
contingent uſes. But if in this caſe he had made a leafe far years, he wculd not have eons 
| | | the 


R 4 


1 — 
— 4 


— 1 * , 5 7 4» 1 4” 7 ”- £ . 
L eo oe rem ͤ ͤ—— — H — re dbe n 
» 4 


3 le re 


— — 
Wr 
— — 


4* 226 | - Uſes. 


the future uſe, but only have bound it; becauſe there is a ſeiſin, out of which the uſe ariſes ; and 
at co on law, if the feoffees had made leaſe upon good conſideration, as in this caſe, it would 
have bound the lands, and conſequently ceſty que uſe mutt have the profits of the lands thus leaſed ; 
and in this caſe fiace the “ tatute, the covenantor has the ſame power of obliging the fee ; 
and therefore thoſe to whom the contingent eſtates are limited, muſt take it under the charge, 
were. 

— makes teaſe for life to his brother B. with livery, with theſe words, that i B. marry any wife 
and [he ove live him, then the land ſhall remain to ſuch wife fur her life; proviſo if B. does not 
declare by writing ſealed, or his laſt will, that he wills that ſhe ſball have it, that then it ſhall not 
remain to her. B. before marriage infeoffs C. to whom A, levies fine after the feoffment, and 
barz1ins and ſells the land, and ſuffers reeovery as vouchee, B. marries, and declares that ſhe 
ſhall have the remainder. After B. and his wife levy fine come ceo, and with warranty againſt 
them and the heirs of B. to C. After B. makes other declaration that his wife ſhall have the re- 
mainder. The remainder (if ever it was good) was deſtroyed by the froffmert, becauſe the frank - 
tenement was ſupplanted before the »ſſence of the remainder, and a ſo the poſſibility of the wife was in- 
closed in the fn; cone ce, &c. and the warranty is alſo a bar. Mo. 5 54. pl. 750. a caſe in chancery 
referred to Walmflez aud Kingſmill J. 7 May, 41 Eliz, Powlev. Veere. 


This ſhall 5. If A. gives land to the uſe of B. for life, the remainder to his 
= 2 elleſt jon in tail (he not having any ſon at the time) the remainder 
of the fon to the right heirs of B. and after B. leaſes for years, and after a a 
born aſter: ig born. The ſon ſhall avoid this leaſe after the death of B. Dubi- 


for there is i ; 
th- rent of tatur, H. 7 Jac, B.] 


leaſe tor vears, aad if the remainder to the ſon ariſes, it cannot be bound by the leaſe for years; 
— tenant for lite had guly pou g. to deviſe it during his own life. Quere tamen. Gilb. Law of 
Uſes, Kc, 139, | ry | 


- 4 6. If A, ſeiſed of a copybold in fee ſurrenders it to the uſe of his 
Roll Ch. J. Will, and after _ 7 it by his will to B. for life, the remainder to 
Roll Ch, J. „. . Y 3 
inc ned bis heir of his bady begotten, for ever (admitting. that the heir takes 
that tn® this by purchaſe) and after B. is admitted tenant, and then ſurren- 
rem tet ders it to the lord of the manor to the uſe of the lord of the manor, 
not de- ſ do his will with it; and then B. dies. Quære, whether the con- 
ftroved e tingent to the heir of B. be deſtroyed by this ſurrender, inaſmuch 
_— Je. as the heir was not capable of it — the life of B. becauſe he 
pond up.n Could not be heir to B. during his life, and the ſurrender of B. has 
he particu- deſtroyed his eſtate for life in his life, at which time the remainder 
RS, could not veſt ? but it is to be conſidered, whether this + ſurrender 
to expect to the lord, in caſe of a copyhold, ſo deſtroys the eſtate for life as 
till the re- in caſe of franktenement, that he in remainder, if it be limited to a 
. 28 in eſſe, might enter upon the lord in the life of tenant for 
be con. life; for in + Podger's caſe Co. it is agreed that if copyholder for 
ceived that life makes feoffment in fee, he in remainder cannot enter; but the 
ek. yi lord ſhall have it during the life of the tenant for life. P. 1651. 
(heirs) are þetween Pawſcy and Lowcall, in writ of error upon judgment in 
all ane here Banco, this was 2 doubt among the juſtices ; but it was adjudged 


2 — in bank, chat che contingent was not deſtreyed; and the judgment 
parties, pw rev-rſed for another cauſe, and not for this matter, Intratur 
be + 1659. Rot. 279, ] 


mh conveyance. Alx. J. hd it a good eftate of fee · fmple conditional executed in B. and Jer- 
mnt ], conceived the contingent reminder not deſtroyed. Adjornatur. And afterwards, Paſch. 
1051. Id. 2. Rel Ch. J. Nicholas, and Aſk J. agre d that the deviſe is a deviſe to the heirs 

E and ig 2 ec-ſimple_ that the party comes not in as a purchaſor. And for this cauſe the 
nag ment was reverſed. ——— Lex Caſtor. 125. cites S. C. that per Cur. the word (heir) being 
2255 te the body of 3. is nomen collectivum, and all one with the word (heirs) and ſo B. had 3 


Fx564450, and bis heir hall have this by deſcenty ang not by purchaie ub. Trex, of Te. 


pf the f.me eſtate as was limited; for the freehold itſelf receives no variation by the making of a 
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254. Cites S. C. and ſays it ſeems that muſt be meant of a fee tail, becauſe the heirs are reſtrained 
to the body of B. That this caſe does not at all contradict Coke, [Co. Litt. 8. b.] who ſays, that if 
an eſtate be given to a man, and his heir, he hath but an eſtate for life; for that is meant by feoſf- 
ment, &c. For he himſelf ſays, in the next folio, that it a man deviſe land to a man in perpetuum, 
it is a fee. And here the deviſe was to a man and ene heir in perpetoum, which ſure will create 2 


fee, as well as where the word heir is left out; but becauſe it is added heir of his body, it ſeems 
the deſign was to give a laſting fee tail: neither is it like Axcnzr's CASE, where the deviſe was 
to one for life, and after to his heir male, and to the heirs male of the body of ſuch heir male ; for 
there wanted the words (for ever) to give a fee-tail to the firſt tenant for life ; and beſides, there 


the inheritance is by expreſs-words given to the iſſue. 


+ + Gilb. Law of Uſes, &c. 139. cites S. C. and fays, the ſurrender does not deſtroy the con- | 


tiugent remainder, becauſe in copyholds a ſurrender does not put the eſtate out of the tenant, as 
it does in caſe of franktenements ; and therefore in ſuch caſe there is a particular eſtate to ſupport 


the contingent remainders. 


t 9 Rep. 107, Paſch. 10 Jac. IS. C. cited Arg, 1 Saund. 151. Paſch. 20 Car. 2. in caſe of 


Wade v. Bache. *[227] 
7, If A. covenants with B. that if he doth not ſuch act to land G. Law of 
ſed of certain land to the uſe of B. and his heirs, and after B. dies 1 
and the act is not performed. The uſe ſhall ariſe well enough to 2 99. 
the heir of B. for the heir of B. ſhall have it in nature of a de- a. in SE l- 
ſcent. 3 El. in the court of wards, adjudged, cited 1 Rep. Shelly, -** f ges 
99. Contra M. 340 & 41 Eliz. B. R. between * Parſons and Wood's 
a 5 ry ne 


Hob. 136. pl. 185. Pafch. 15 Jac. in Dimmock's caſe. 


Cro J. 409. pl. 5g. cites S. C. that 
the heir was in quaſi by deſcent, yet he was not in ward, becauſe the uſe never veſted in the anceſ- 


tog.——S C. cited by Wylde J. Vent. 373. Trin. 26 Car. 2. B. R. in caſe of Pypus v. Mrr- 
FoRD to ſhew that there is a great difference between a conveyance at common law and a convey. 
ance to uſes ; that at common law the heir cannot take where the anceſtor could not, but other- 


wiſe it is in the cafe of uſes, | 


If a man makes a f:offment to the uſe of one and his heirs, and c:/ly que uſe is then dead, this is good by 


way of uſe. Arg. Dal. 93. 15 Eliz. in Mutton's caſe. 


* DPubitatur. Mo. 547. pl. 732. Mills v. Parſons, S. C. which ſee at (O.) pl. 11. —8. C. 


cited Arg. 2 Mod. 209. in caſe of Soutlicot v. Stowell. 


£8. If a cepyholder in fee ſurrenders to the uſe of J. S. an infant in 
fee, and if he dies before the age of 21, or marriage, then he ſurren- 
ders it to the uſe of F. D. in fee, and after the ſurrenderor dies before 
the contingent happens. The uſe ſhall not ariſe io J. D. though the 
* contingent after happens ; becauſe this doth not happen during 
the life of the ſurrenderor. M. 13 Ja. B. R. adjudged between 


Simpſon and Southwood. ] 


Adjudged 
that the li- 
mitation is 
void; for 
ſuch a con- 


* Fol. 795. 


— 
dition ſur- 


render cannot he made to operate in futuro. Cro. J. 376. S. C. but differently reported. See 


(F) pl. 2. S. C. and the notes there. 


] 8. If A. covenants in conſideration of natural love and af. 
fection, to /tand ſeiſed to the uſe of himſelf for life, the remainder to his 
ſon for life, the remainder to D. his reputed fon he being his baſtard) 
for life, with divers remainders over, and covenants 10 levy a fine, 
and makes feoffment or oth:r aſſurance at the requeſt of the cavenan- 
tees, for further aſſurance, which ſhall be to the ſame uſes, with a 
proviſo that if he by bis writing, Sc. ſhall revoke, alter, change, di- 
minith, enlarge, or otherwiſe limit, appoint or diſpoſe, to or with 
any other perſon, or in any other manner, and form, any uſe or uſes, 
eſtate or eſtates, intereſt or limitation by the ſaid indenture given, 
limited or conveyed to any perſon of the premiſſes, that then we $4 


A. and every other perſon ſhould fland ſeiſed to the ſaid uſes, and af- 
8 PER 11 e . terwards 


S. C. cited 
(3s Law of 
Uſes, 278. 
ſays if it 
were only 
ſaid (to the 
ſame uſes.) 
and not ſaid 
(for ſurt her 
aſſurance,) - 
quære 
whether D. 
would not 
take. 


Uſes. 
terwards A. makes feoſfinent in fee to the ſaid covenantees in performs 


ance of the covenants of the ſaid indenture, to the ſame uſes, intents and 
purpoſes in the ſaid indenture declared, limited and appointed, and 
no other, which uſes are not recited in the deed of feoffment, but gene- 
rally referred to the indenture. This feoffment is not any revoca- 
tion of the uſes raiſed by the indenture, nor ſhall give any eſtate in 
remainder to D. the baſtard ſon, the feoffment being made only for 
further aflurance, according to the covenant. This was Sir Ja. Per- 
rot's caſe, in the exchequer, 3 E]. adjudged and he loſt the 
» See(K) land accordingly. For it was reſolved that the covenant could not 
He tes Taiſe any uſe to his * baſtard ſon, and then the feoffment was only 
Gare x) further aſſurance, and no revocation of the uſes raiſed by the cave» 
5 . © zant. 

228 F [10] 9. If A. ſeiſed in fee of the manors of D. and S. levies a 
* C. } fine to B. of both —— in 14 - a purchaſe Abbe by B. of the ma- 
358 1 nor of D. and the manor of S. is intended for a ſecurity for the pur- 
cordinely.; chaſe of the manor of D. and the uſe of the manor of D. is li- 
See (R) u- mited to B. and his heirs, and of the manor of S. to the uſe of A. 
and bis heirs, until eviclion of the manor of D. by A. S. the wife of 

A. and after ſuch eviction to the uſe of B. his heirs and affigns, till 
they ſhall be ſatitſied with the profits of the land for the damages 
received by the eviction, and after B. makes feoffment of the manor 
of D. to 2 in fee, and then C. makes a leaſe for 1000 years to E. 
of the manor of D. and A. S. the wife of A. enters into the manor 4 
D. and evicts it for her life. Ne uſe in this caſe ſhall ariſe to C. 
who is the aſſignee of B. in the manor of S. becauſe the word (a/ſ- 
ſignees) is no word of purchaſe but of limitation, and this contin- 
— uſe is not aſſignable over. Hill. 9 Car. B. R. adjudged per 
uriam upon a demurrer between the Larl of Kent and Steward. 
But the Court would not deliver their opinions reſolvedly, whe- 
ther by the ſeoffment to C. of the manor of D. and by the Kee of 
1000 years before the contingent happened, the contingent uſe ſhould 
be deſtroyed or not-? but Richardſon and Croke ſeemed that it was, 
and Jones and Berkley ſeemed to incline e contra; becauſe the feof- 
fees do not make the feoffment, but ceſty que uſe. For Jones ſaid, 
» that here the conuſee of the fine, when the contingent happens, is 
in by the common law, and not by the ſtatute, but Berkeley ſeemed 
that he was in by the ſtatute, becauſe he ſhall have it only guouſque, 
ſcil. till he has ſatisfaction for the damages received. Intratur. Hill. 
8 Car. Rot. 335. But the Court ſaid, that there ought to be pri- 
vity of eftate and confidence in him that ought to be ſeiſed to an ule. ] 
— 1 11] 10. If A. ſeiſed in fee in conſideration of natural love 
Fol. 796. affect ion to his wife and children, covenants with B. to /tand ſeiſed 
wm thereof to the uſe of bimſelf for es and after to the uſe of his wife 
_ Co for life, and after to the uſe of C. his daughter fer life, and after to 
2 the r/t ſon of the body of C. begotten, and ſo after to the other ſons 
caſe of of C. in tail, and after to his own right heirs. And after A. by in- 
— , denture between him and F. reciting the faid conveyance and eſ- 
Paſch 1659. tates, he grants his ſaid reverſion in fee without any conſideration to 
B. R. F. and his heirs, to the uſe of F. his heirs, This grant of the 


which vn reverſion in fee to F. is not any deſtruction of thc contingent uſe: 
2 caſe upon | limited 
we {ame : 


c AR 


0 W-© + 


— 


r 
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limited to the firſt ſon of C. but that [the uſe to] the:fir/? ſon of C. 
born after this grant, and in the life of A. or C. ſhall ariſe well 
enough; becauſe by the grant to F. of the reverſion, the fir/t uſes and 
eſtates being recited in the wed grant, and this being without any 
confederation, the grantee jhall ſtand ſeiſed to the firſt 2 inaſmuch 
as he has conuſance of the firſt uſes; and though he limits it to 
the uſe of the grantee and his heirs, yet this does not alter the 
truſt any more now than at the common law. P. 165 1. between 
Wigg and Villers, upon a ſpecial verdict, adjudged per Curiam, 
præter Juſtice Jermin, who gave no opinion in it, Intratur. Tr. 
24 Car. Rot. 487. This was upon a conveyance made by Sir 
Edward Coke. | 
[ [12] 11. If A. ſeiſed of land in fee, covenants for natural af 
fettion to ſtand ſeiſed to the uſe o —_— for life, the remainder to his 
wife for life, the remainder to B. his daughter for life, the remainder 
to the firſt ſon to be begotten of the body of B. and after to diverſe other 
ſons of B. in like manner, the remainder. 1 his right herrs; and 
after A. grants his reverſion in fee to J. S. to the uſe of F. S. and his 
heirs, but without any conſideration, reciting in the. deed the ſaid 
705 by which the grantee has conuſance of the uſes, and ſo * he is 
abject to the ſaid contingent eſtate, and this grant is no diſturbance 
of them. And t afterwards A. makes feoffment in fee of the land, 
and then B. takes baron, and has iſſue a jon, and then A. dies, and 
his feme enters, and after B. dies, and then the feme-dzes ſo ſeiſed. In 
this caſe-the contingent uſe to the firſt ſon of B. is not deſtroyed, 
but he may enter; for the feoffmment of A. was a forfeiture of his eſ- 
tate, and of the eſtate of his wife in remainder during the cover- 
ture; ſo that B, might have entered for the forfeiture during the 
coverture, and fo B. had a + right of entry which was ſufficient to 
ſupport the contingent remainder to the ff ſon, Sc. without queſ- 
tion. But the cafe had been more dubious if B. had not had an 
_ eſtate for life, but that the ** contingent remainders had depended on 
the gſtate of the wife immediately, where the feoffment of the baron 
had deſtroyed them, inaſmuch as the feoffment of the baron paſted 
his eſtate and the eſtate of the wife during the coverture; ſo that 
none can enter during jthe coverture ; and fo neither the eſtate of 
the baron, nor of the wife in eſſe during this time, to ſupport the 
contingent uſes. But this doubt does not come in queſtion in this 
caſe, inaſmuch as B. had an eſtate for life in remainder, which was 
only deveſted by the feoffment, and turned to a. right, and ſhe had a 
preſent right of entry for a forfeiture. And when A. the baron 
died, and his wife entered, this reduced her eſtate for life, and the 
eſtate of B. for her life, and ſo the contingent uſe reduced alſo, and 
yeſted by force of the ſtatute of uſes in the firſt ſon of B. Faſch. 
1651. B. R. between Wegg and Villers per Curiam adjudged, 
præter Juſtice Jermin, who gave no opinion, propter ægritudi- 
nem, after diverſe arguments at bar. This was upon a convey- 


ance made by Sir Edward Coke, Intratur Tr. 4 Car. Rot. 
7. | | 


7 


| [ [13] 12. In 


given, See Remainder (O) pl. 2. The caſe of Biggot v. 
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title, and 
adjudged 
for the do- 
ſendant ac- 
cord in gly. 
— See the 
next plea. 


S. C. cited 
per Cur. 
Vent. 188. 
189. in caſe 
of Loyd v. 
Brooking 
S. C. cited 
Arg. Cart. 
202. in caſe 
of Richard. 
ſon v. Chil- 
cott. 
* If Sir Ed- 
Ward Coke 
had made a 
feofiment 
before he 
had granted 
the rever- 
fon, in ſuck 
caſe the 
contingent 
uſe tad 
been uttere 


Y ly deſtroy- 


ed, not- 


withitande 
ing the en- 
try of the 
wife; per 
Glyn Ch. J. 
2 Sid. 159. 
Paſch. 1659. 
B. R. in tlie 
caſe of 
Heyns v. 
Villars.— 
+ See tupray 
pl. 3- 
** Ad- 
judged that 
the ſeoff- 
ment of the 
baron de- 
{troyed the 
contingent 
remainder 
for the rea- 
ſons here 
Smith. 


*[229] 
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Uſes, 
[ [13] 12. In the debate of this caſe between me and my bro- 


— ä 
Fol. 797. thers Nicholas and Aſke; it was agreed and reſolved, that if a 


| mainder to C. for life, the remainder to the e 
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in fee, that this does not deſtroy the contingent uſes, if the tenant 


feofment is made to certain 


ent be made by A. and B. in fee to. tbe N of A. for life, the re- 
eft ſon of C. in tail, with 
diverſe contingent _=_ after in remainder, the remainder to the right 
heirs of A. in fee, that in this caſe the feoffment of A. will not deſtroy 
the contingent uſes, becauſe the remainder to C. though it be de- 
veſted, yet he ſhall have a right of entry for a forfeiture, and a right 
to the remainder, which is ſufficient to ſupport the contingent uſes ; 
9=#— 1 is the common aſſurance upon marriages, and the common 
ice.] 
- { [14] 13. And it was alſo agreed and reſolved by us, that in the 
ſaid caſe, if C who is in remainder for life, enters into the land, ei- 
ther in the life of A. or after his death, this ali reduce the contingent 
remainders, ſo that if a fon be born in his life, his contingent eſtate 
ſhall be ſettled and executed by the ſtatute of uſes, without an 
re- entry by the firſt feoffees; for this is an incident to the fir 
livery. ] | 
[ [15] 14. It was alſo reſolved and 
er the feeffment of A. if C. had not entered, but died before entry, 
yet if the firſt ſon of C. was born in his life he cannot enter, though 
his contingent eſtate is not deſtroyed, becauſe this was not executed 
in the life of C. the eſtate of C. being turned to a right, and fo the 
contingent diſturbed. But in this caſe the fir! feoffees may enter is 
revive this contingent uſe, and then by their entry the contingent 
uſe ſhall be ſettled and executed in the firſt ſon, by the ſtatute of 
uſes; for there is a ſcintilla juris in the feoffees to enter, in ſuch 
caſes of neceſſity, to revive contingent uſes ; for otherwiſe the con- 
tingent uſe would be deſtroyed. ] | wr 
{ [16] 15. It was alſo agreed and reſolved by us, that when a 
feoffment is made to certain uſes, with diverſe remainders ver in con- 
tingency, and no eftate left in the feffees, and after the feeffees enter 
into the land, and 407 the tenant in poſſeſſion, and make feoffment 


in poſſeſſion, or any in remainder, in whom an eſtate certain was 
ſettled before the feoffment, re-enters; for his re-entry ſhall reduce 
all the contingent remainders, and ſhall make them capable of exe- 
cution by the ſtatute of uſes; for the feoffees are but conduits to 
convey the eſtates, and have not any power left in them to deſtroy 
any contingent uſes. ] 

{ [17] 16. It was alſo agreed and reſolved by us, that when a 
es, with diverſe remainders over in 
contingency, and no eftate left in the feoffees, yet if the eflates in eſſe 
are deve/ted either by diſſeiſin, or by feoffment, or otherwiſe, before 
the contingents happen, and after the contingents happen during the 
deveſtment, and after the eftates in eſſe determine before any re-entry, 
if the feoffecs releaſe all their right in the land, or make feoffment 
of the land, or bar their entry by any other way, in this caſe, the 
contingent can never be wah to be executed by the ſtatute of 


uſes, becauſe the feoffees who had ſcintillam juris in them in caſe 


of neceſſity to revive the contingent uſes, have barred their entry 
; : ; ta 


agreed between us, that if 
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to revive the contingent uſes, and no other can revive them; ſo 
that they cannot be executed by the ſtatute. ] | 
18. If a feoffment be made 0 the uſe of feoffar in tail, and after- 
wards the froffees execute eftate to him in fee, the uſe of the eſtate is 
determined, Br. Feoffments to Uſes, pl. 47. cites 30 H. 8. 
19. Baron makes feoffment before the taking of the wife; ſhe 2 Le. 14. 
ſhall never take; for the paſſeſſion and late 4 the land is altered and pl. 25. S. C. 


changed, and transferred to the poſſeſſion of another before the title adi egg 


of the feme accrues; but if no deveſting or alteration had been, made for. 


then the uſe ſhould veſt in the wife. 1 Rep. 136. in Chudleigh's ment to 
the ufe of 


a , , 
caſe, cites 17 Eliz. D. 340. Brent's caſe, ito 
his wife; and if he ſhould ſurvive her, then te the uſe of him and ſuch wife as he ſha!l marry, for 
life, the remainder over in ſte; but before the taking ſuch wife, the remainder-man and feoffees, with 
conſent of the baron, made a feoffment. See D. 339. b. 340. &c. pl. 48. &c. Hill. 17 Eliz. Brent's 
caſe. Sy, P. By the greater part of the juſtices that argued in the caſe of Dillon v. Freſne. 
Mo. 391. in Perrot's cafe, cites D. 340. Poph. 76. in the caſe of DiL Lox v. FRAIx, An- 
derſom ſaid that as to BxexT's calc, he had always taken the better opinion to be, that the wife 
cannot take in the caſe for the mean diſturbance, notwithſtanding the judgment which is entered 
tl:ereupon, which was by affent of the parties, and given only upon a default made after an ad- 
journment upon the demurrer; and faid he had viewed the roll thereof on purpoſe. 


20. Conditional uſe on payment of 1001. to feoffor, ſhall on breach 
be reduced to the feoffor without any entùy, and then the ſes limited 
after are void; for an uſe cannot be limited on an uſe; quod fuit 
conceſſum per tot. Cur. Le. 6. pl. 10. Mich. 25 & 26 Eliz. 

B. R. Stonely v. Bracebridge. 

21. A ſeiſed in fee of the manor of L. covenanted with J. S. for 20 £33, 
advancement of his heirs males, &c. to levy a fine thereof to the uſe of 5. C. 
bimſelf for life, and afterwards to the eldeſt fon of his body, with di- cordingly, 
verſe remainders over. Before he levied this fine, he by fraud and 
covin to defeat the faid covenant, made a leaſe of the fame lands for 
looo years, and then levied the fine. It was reſolved, upon confe- 
rence with the other juſtices, that natural jlove and affection is not 
ſuch good conſideration as is intended by the ſtatute of 27 Eliz. of 
fraudulent conveyances; for valuable conſideration only is good 
within this act. And though the iſſue was a purchaſor, yet he was 
not ſo in vulgar and common intendment. 3 Rep. 83. b. cites [ 231 ] 
Paſch. 32 Eliz, as referred out of chancery to two juſtices, in the 
caſe of Nedham v. Beaumont. 

22. A. ſeiſed of the manor of D. had iſſue 4 ſons, and made a fe- poph. 70. 
effment in fee. to the uſe of himſelf,” and his heirs of the body of Mary Mich. 36 & 
then the wife of J. &c. and after his death to the uſe of his will, and & 2 
then to the uſe of the feoffees and their heirs, during the life 4 B his een 
eldefl ſon, remainder to his iſſue in tail male, and ſo to C. D. E. and F. And. 30g. 
his other ſons, remainder to his own right heirs. A. died without Pl. 318. S. 


net be ſuhj ect to the ancient uſes which aroſe out of the a 


the froffees made a feoffment in fee to B. without any con- = r 
cites S. C. 
the contin - 
gent re- 
mainderto 
the ft fon 
of B. he not 
being born 

at the time 


fue by 
. (he having notice of the firſt uſes.) Afterwards B. had 


ue a ſon, and after that another ſon, and made a feaffinent to F. S. 
. with warranty. All the juſtices, except Periam Ch. B. and 
Walmſley, agreed that the feoffment made by the feoffees to B. 
{who he eſtate for life by limitation of the uſe) had deveſted all 
tbe eſtates, and all the future uſes ; and that this new eſtate could 


ncient of the featf- 
eitate went, ue. 


r ͥ¶ 02 
* * ka 


2% 


— 
* 


— 


231 Ates. 


groyed for eſtate deveſted by this feoffment. 1 R 120. 134. b. 135. a. Dil · 
th dont lon v. Freine, alas Chudleigh's caſe. 85 ao "we 
eſtate to ſupport it; and want of conſideration, or having notice of the firſt uſe, operates nothing; 


for B. being cenant for life, was not in privity of the eſtate in fee, out of which the uſes were raiſed; 
for this fee was left in A. inaſmuch as no uſe of the fee is limited after the eſtates aforeſaid deter- 


mined : and the ſaid feoffee being tenant for life, created a new fee.—sS, C. cited 3 Mod. 308. | 


Trin. 2 W. & M. in caſe of Thompſon v. Leach 


23. A. tenant for life levied a fine to B. who was in reverſion, to 


the uſe of B. and his heirs, upon condition that B. ſhould pay to A. 
yearly during his life 41. and if there be any default of payment 
thereof, it ſhould be to the uſe of the conuſor for life, and one year over. 
B. made a feoffment to J. S. who made a leaſe to the plaintiff ; the 
41. was not paid nor demanded; A. entered. Reſolved the feoff- 
ment hath not deſtroyed the future uſe, which is to ariſe for non- 
performance of the condition ; for it was a charge or burden upon 
the land, which goes along with the land in whoſe hands ſoever it 
comes; per all the juſtices, præter Glanvill. And adjudged for the 
plaintiff accordingly. Cro. E. 688. pl. 23. Trin. 41 Eliz. C. B. 
Smith v. Warren. | 
Mo. 87 f. * 8 mood to ſtand ſeiſed for natural affection to the uſe 
pl. 1103. of bamſelf fer life, after to W. the eldeſt ſon of his brother for life, 
* io 1:28 £g it. firft fon of the ſaid M. = 15 6-4 the 8th, 2 Re 
chamber mainder to the right heirs of A. A. was attainted of treaſon, and 
according- executed before any fon born to M. It was reſolved by the two Ch. 
1 Juſtices and Ch. Baron, that the ſons born aſter are all utterly bar- 
| that for red by the attainder; and that the king ſhall have the fee, diſcharged 
ſundry ve- of all the remainders limited to the ſons not yet born, Noy 102. Tr. 


— 9 Ja. Sir Tho. Palmer's caſe. 
tions of forgery of the deed, the deed was cenſured and damned, hut there was not any cenſure 


of any perſon. 5. C. cited by Hale Ch. J. Vent. 380. Trin. 26 Car. 2. B. R. in caſe of Pibus v. 


25. If a feme covert or an infant be inferffed to an uſe precedent 


fince the ſtatute, the infant or baron comes too late to diſcharge or 
root up the feoffment ; but if an infant be infeeſfed to the uſe of him- 
ſelf and his heirs, and [if] J. D. pay ſuch a ſum of money, to 
the uſe of J. G. and his heirs, the infant may diſagree, and over- 
mow = contingent uſe. Ld. Bacon's Readings on the Statute of 
26. Contrary law, if an infant be infeoff2d to the uſe of himſelf for 
e, the remainder to the uſe 7055 S. — 2 heirs, he ads 
feoffment as to his own eſtate, but not to deveſt the remainder, 
but it ſhall remain to the benefit of him in remainder, Ld Bacon's 
Readings on the Statute of Uſes 348. | 


[232] (T) Fine. Uſes. What ſhall be a good Limitation 
— | 


Fol. 798. - of an Uſe to bind a Feme Covert. 


— 
And. 164. [L I. 1 F baron and feme levy a fine of the land 1 and the 
baron end declares the uſe, this ſhall bind the 


feme, if the docs 


pl. 209. S. 
not 
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not diſſafſent, becauſe it ſhall be intended that ſhe agrees in the limi- name of 
tation of the uſe as well as in the fine. Reſolved 2 Rep. 57. Beck- Colgate v. 
with's caſe. D. 12 El. 290. ] | Blith, Trin. 


27 Eliz. ac- 


eordingly. Mo 196. pl. 347. S. C. accordingly, Le. 88. pl. 188. Blithe v. Colegate, S. C. 


accordingly.— Goldſb. 12. pl. 13. S. C. adjornatur—TIbid. 67. pl. 13. S. C. adjudged accord- 


ingly.———s. P. Parl. Cafes 144. in caſe of Morley v. Jones.. P. unleſs her diſaſſent ap- 


pears by ſame manifeſt ſign. G. Law of Uſes, &c. 40. cites S. C. 
the notes there. | 

If the wife join with her huſband in a fine, and ſhe then will at conſent to make a deed to declare 
tbe uſes, then the huſband may declare the uſes without her conſent ; per Powel J. Holt's Rep. 735. 
in caſe of Buſhel v. Burland, cites 2 Rep. 57. Beckwith's caſe. 


See Fines (S. a) pl. 3. and 


{ 2. Ss this ſhall bind the feme, though the ſeme be within age; Codb. 179. 
for an infant may limit the uſe as well as levy a fine. Tr. 8 Jac. B. pl. 253. S. 


per Curiam, between Bury and Taylor.] — — 4 


who intended to marry M. covenanted by indenture with J. D. that he would marry the ſaid M. 


being then 17 years old; and that after the marriage had between them, they would levy a fine of 
diverſe lands, which ſhould be to the uſe of J. D. and his heirs ; and after the marriage they levied 
a fine accordingly to J. D. and his heirs, without any other ufe implied or expreſſed other than in 
the ſaid indenture, | 


[ 3. If baron and feme levy a fine of the land of the feme, and an G. Law of 


5 . . 0 8 ö Uſes, Kc. 
indenture is written in the name of the baron and feme, by which the 3 


land is limited to certain uſes, and the baron ſeals and delivers it, and C. ſays, that 
the femme will not, but 4i/agrees to it, this limitation of the baron ſhall by ber re- 
not bind the feme, though the feme had not expreſſed her diſagree- er. 3 

6 3 - : cal the in- 
ment by any deed, or by limitation of other utes. Mich. 15 Jac. denture, ic 
B. R. Agreed and ruled per totam curiam in writ of error between being 


Webb and Worheld, ] | brought to 


her for that 
purpoſe, ſhe cannot be preſumed to concur after ſuch refuſal. 


[ 4. If baron and feme ſell the land of the feme to another for money See tit. 


by parol, and after levy a fine to the vendee and his heirs, this ſhall 3 3) 


bind the feme, without any writing proving her aſſent. Reſolved the notes 


2 Rep. 57. Beckwith's caſe, ] there. It 
is preſumed 
to be to the uſe of the conuſee and his heirs, and conſequently is binding. G. Law of Uſes, xc. 
248.— A, and his wife ſeiſed in fee to them and the heirs of A. in conſideration of 20 l. covenanted 
that he and his wiſe would ſuffer a common recovery, and that it ſhould be 20 the we of the recover, till 
they had made a good and ſufficient leaje for forty years, by indenture z and after that they ſhauld ſtand 
ſeiſed to the uſe of A. and his wiſe, and the heirs of his wife. The recovery was ſuffered, and the 
leaſe made. And adjudged a good leaſe, and ſhall bind the wife after A. s death; for the old eſtate 
is gone, and the new eſtate is by the limitation of uſe, and is under the recovery and leifſe.——D. 
240. pl. 6r. Trin. 12 Eliz. Luſher v. Banbourgh. 


the wife who ſurvived the huſbaad, though the huſband alone made it,-It was held that no uſe 
ariſes to the baron and feme, and the heirs of the feme, till the determination of the leaſe ; for the 
leaſe flops the riſing of the future uſe. D. 290. pl. 61. Marg. cites Mich. a Jac. in the argument of the 
caſe of Vickery v. Loland. | 


| [ 5. If baron and feme levy a fine to the uſe of the conuſee in fees See (S. 2) 


2 the indenture, which limits the uſe for a certain ſum given pl. f. S. C. 
e conuſee to the baron and feme. But there is a condition of re- [ 233 ] 
entry on payment of a certain ſum, which amounts to the principal 


Tum given and the uſe, according to 101. for the 1001. at a certain 
day 3 years afterwards ; ſo that by the law the conuſee is to have 


the profits of the land in the mean time, and fo more than 101. for 
the 1991. and ſo the conveyance zſuriaus. The baron may after, 
| | before 


Jenk. 238. pL 17. S. C.——S C. cited z Rep. 
57. b. in BecxwiTH's CASE, ſays it was held by all the juſtices that this declaration ſhould bind 
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before the fine ingroſſed, ratiſy it, and explain his intention by 
another indenture between him and the conuſee, expreſſing their agree- 
ment that the baron and feme ſhall have the profits in the mean 
time till the condition broken ; and this ſhall bind the feme, though 

| ſhe diſagrees to this indenture ; for the ule paſles by the firſt inden- 
ture, and this laſt indenture only rectifies the matter of uſury, ex- 
plaining the contract, which belongs more properly to the baron, 
inaſmuch as he did this, and he received the money. M. 15 Ja. B. R. 
between Webb and Workeld in a writ of error, this was a queſtion ; 
but this did not come under judgment, becauſe the uſury was not 
expreſsly found.] | | 

2 Rep. 56. 6, Huſband and wife, ſeiſed of lands in the right of the wife, levied 

5 * a fine. The huſband alone, before and at the time of the fine, de- 

ved accord- clared the uſes one way; and the wife, before the fine, declared the 

uſes another way. It was reſolved, that both the declarations of 
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ingly, 


though the the uſes were void, unleſs ſo far as to bind the intereſt of the ba- 


ananng bis Af ing the coverture. Mo. 196. pl. 347. Trin. 27 Eliz. Beck- 


the firſt with's caſe. | 
particular 
uſe ; the feme limiting it only to herſelf for life, and the baron limiting it to himſelf and kis wife 
for their lives, and all the other uſes in remainder, limited in both the indentures, are agreeable to 
both their conſents, yet all the uſes are void. S. C. cited Gilb. Law of Uſes, 40. ſays this binds 
the huſband during the coverture, but not the femeafterwards; for the huſband cannot declare the 
uſes without concurrence of the wife, becauſe he has no eſtate, and ſhe cannot be preſumed to con- 
cur where the contrary appears by her deed ; and ſhe cannot declare the uſes alone, becauſe during 
marriage ſhe is not ſut juris; and without the huſband ſhe has no diſpoſing power. And if there be 
no uſe declared upon this fine, it is to the uſe of the wife ; for where there is no other intent of a 
fine declared, it is ſuppoſed to be deſigned as a farther ſecurity to the preſent poſſeſſor, and the uſ 
is ſtill in the wife, ſince in this caſe ſhe has not departed with it. | 
If baron ard feme be feiſed in the right of the feme, and join in a fine, the baron cannot declare the uſe 
for longer time than the coverture, and the feme cannot declare alone; but the uſe goes according 
to the limitation of law unto the feme and her heirs. But they may both join in declaration of the /e 


in fre, and if they ſever, then it is good for ſo much of the inberiaanct as th concurred in; for the law 
t 4 t ined. And rf the baron declares an uſe to J. S. and bis heirs; and tbe feme 


voucheth all one as if they joined 

excther to J. D. for life, and then to F. S. and bis heirs, the uſe is good to J. S. in fee. Lord Bacon on 
the ſtatute of Uſes, 355, 356. —2. if it be by jcint purchaſe dur ing the coverturc. Ibid. See pl. 7. 
and the notes. | ; 

The repor- If baron and feme levy. a fine of the lands of the wife, and agree 
FRED >... in limitation of the uſe of — of the land, and vary in the limitation 
2 diverfiry the reſidue, this is good for the part in which they agree, and void 

r the reſidue. 2 Rep. 58. a. Trin. 27 Eliz. in the 4th reſolution 

ing in Beckwith's caſe. | | 

the limitation of the uſe of part of :h: eſtate of the land, and touching limitation of the uſe of part of 
the land itſelf. Ibid . Law oi Uſes, &c. 246, 247. ſays, as to the firſt point, that the reaſon is, 
decauſe as to that part of the land in which they both agree, all the requifites are found neceſſary 
to make a declaration, and the defect of the other part can have no influence on that which is good; 
vt as to the diverſity taken hy the reporter, if they agree in the limitation of uſes for part of the 
eſtate in the land, and diſagree in the other eſtates, there all is void; for elſe there will be ano- 
ther moulding of the eſtates than the feme deſigns, and her conſent is requiſite to every eſtate that 


Mall be created by the limitation of uſes, and it is to be ordered by her direction. Thus if the huſ- 
band declares the uſes to himſelf and wife for life, the remainder to the heirs of the wife, aud the 


wite declares the uſes to her ſelf for life, and then to her own right heirs, both declarations are void, 


and it ſhall not ſtand good for the remainder in fee, and be void for the reſt ; for the eſtate mov- 
ing from the wife, whatever nes do take effect muſt be by her direction aud conſent, and in the 
tame manner as ſhe pleaſes. Though the huſband has power over the eſtate of the wife, during 
coverture, yet if ſhe declares the nſe one way, and he another, his declaration is abſolutely void, 
and it mall not ſtand good during the coverture. The reaſon of the difference ſeems, that in other 
wer over the wife's eſtate, he may grant an intereſt as from himſelf, 


cafes the huſband having ” | 
uri; tus corerture, for io long as he has pawer over hereſtate; but when they levy a ſiue in _ 
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he eſtate paſſes ſolely and entirely, as one eſtate in fee ſimple, from the wife; and the uſes that. 


are declared therenpon mult * be all with the conſent of the wife for the whole eſtate, becauſethe 


whole eſtate and intereſt paſſes from the wife. 


(T. 2) What ſhall be ſaid a Direction of the Uſes of 


— — 
Fol. 799. 


Zee tit. 


a Fine or Recovery. Fines, 
| (M. a) &c. 
* I F a man ſuffers a common recovery in oftabis Michaelis, 3 E. 3 Bulſt. a5. 
| d 7 de. dated N ber th L in the caſe 
6. and an indenture is made, dated 14 Mvemben then next fol- cp 
Inwing, in which it is expreſſed, that all recoveries hereafter to be 5. v. 
ſuffered, between the parties, ſhall be to the uſe contained in this in- Hart, Arg. 
denture. Fhe recovery ſuffered before ſhall not be to the uſe of d 
— | L . . HET 
this indenture, though all Michaelmas term is but one day in law; sro 
for the word (hereafter) excludes all recoveries before ſuffered, nn | 
without an averment of the intent of it. Mich. 42 & 43 El. B. R. G 5h 
per Curiam, between Whetſtone and Wentworth. But adjudged tc, 
Tr. 43. El. accordingly. } : (Swanſted * 
Vs Elyot 


being the parties in court) where the covenant was to levy a fine before ſuch a day to certain uſes, 
and the fine bears date before the indeature. Refulved, that this ought to be caken to he to the 
uſe in the indenture, if the ſame be averred to be ſu, and fo given in evidence; but that if the jury 
find it generally, it ſhall not be intended to the ſame uſes, viz. where the fine is firſt, and then the 
indenture of uſes, which fine ſhall be levied to the ſame nies. | 

G. Law of Uſes, &c. 271, 272. cites S. C. ſays, it ſeems that if there be an averment that it was 
the intent of the party, in that indenture, to guide the uſes of the precedent recovery, it will be good. 
But quzre, ſince the ſtatute 29 Car. 2. whether that will do; for as the ſtatute of wills requires 


that a will ſhould be in writing, and if that be not ſufficient that is writ, no averment will help out 


the defect; ſo the ſtatute 29 Car. 2. 1equiring a declaration of uſes to be in writing, it ſeems, by 
the ſame reaſon, no parol averment can help its 


2. If covenants and agreements are contained in indentures, and ry gong 
7 ef are 


no uſes, and it is covenanted by this indenture, that A. ſhall recover gd 12 
againſt B. his land in D. to the uſe of the recoveror and his heirs, and the indenturey 
to the uſes of the covenants and agreements in the indentures, there, if and it ON 
he recovers, the recovery ſhall be to the uſe/of the recoveror and his t A. all 


heirs, and not to the uſes of the covenants and agreements in the in- recover to 


denture, where no uſes are in the indenture. Br. Feoffments 2 _ 
. an 8 
Uſes, pl. 58. cites 32 H. 8. | heirs. mid 


to the uſes in the indenture, there the recovery ſhall go accordingly, and ſhall be executed by the 
ſtatute 27 H. 8. Br. Feoffments al Uſes, pl. 58. cites 32 H. 8. 


3» B. ſeiſed of land acknowledged a fine, and the conuſee granted 
and rendered to A. and his wife for life, the remainder to the right 
heirs of A. and 2 years after B. the conuſor did declare by indenture 
the uje of the fine to be to A. and his wife for life, the remainder to 
the wife in fee, ſhe being his ba/tard; and if this new declaration 
ſhall croſs the grant and render was the queſtion; and it ſeems it 
{hall not; but the re-grant in the fine ſhall amount to a declaration 
of the uſe; and it ſhall be intended done by the procurement of the 
conulor of the fine himſelf, Ergo. Clayt, 94, 95. pl. 160. Jen- 
nings v. Chauntery, 

4. A deed of ules, precedent to a recovery, was explained by a deed Ses tit. 


he 


ſubſequent, and fo the land coming by 8 wife was ſecured to — Qs 11. 
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235 Ates. 
heirs, failing iſſue by the huſband. D. 307. b. pl. 71. Paſch. 14 


Eliz. Vaviſor's caſe. 

* 5. Indenture declares the uſe of a fine with render of rent to B. 
and his heirs, but the ſpecial render to B. in tail, with remainder to 
the Lord Mountjoy, being agreeing with the ancient eſtate is to be 
preferred. Agreed by the juſtices. Mo. 107. pl. 249. Mich. 17 
& 18 Eliz. in Andrews's caſe. | 

6. If uſe is declared by indenture, yet the parties may alter the uſe 
by other indenture at any time till eftate executed, and the laſt inden- 
ture ſhall guide the uſe. Mo. 107. pl. 249. Agreed by the juſ- 
tices in Andrews's caſe. 

7. Covenant was to levy a fine with proclamations, which ſhall be 
to ſuch uſes mentioned in a deed, &c. It was held, that a fine 
without proclamation will not do it, viz. raiſe the uſes. Clayt. 148. 
pl. 269, Anon. | 

8. One after the term ſells his land, with covenant to levy fine, &c. 
and takes fine and recovery, and cauſes it to be entered of the term 
before, yet the deed ſhall guide the uſe. And. 127, 128. pl. 173. in 
caſe of Dowlman v. Vaviſor. . 

9. Before the flatute of frauds, even a parol declaration of the uſes 
of a fine was good. 4 Mod. 269. per Cur, Paſch. 6 W. & M. in 
B. R. in caſe of Jones v. Morley. 


(r. 3) What Aforance ſhall be guided by be fit 


Indenture. 


the perſons, to whom the fine ought to be levied, die; and after the 
fine is levied to the 2 ſurvivors to the uſe aforeſaid ; this ſhall be well 
8 by the ſaid indenture. Mich. 16 Ja. B. R. admitted per 
-uriam ; but they over- ruled it before upon argument at bar be- 

tween Havergil v. Hare. 
$. C. cited 2. A. ſold land to B. by deed indented, on condition of re-entry, on 
* 73- payment of 20 l. and that all aſſurances ſhall then be to him and his 
Ii Son, heirs; and covenants to make other aſſurances, and that they ſhall be ta 
well's caſes} the uſe in the indenture. Afterwards A. inferffs B. to the uſe of B. 
and his heirs, and afterwards levies a fine to B. which was to the uſe 
in the indenture. Adjudged that notwithſtanding this abſolute fe- 


offment, and to an expreſs uſe, yet it being upon no new agreement, 


it is guided by the covenant, and it ſhall rule it as well as an expreſs 
limitation of the uſe, ſo that the eſtate is conditional ftill, Cro. E. 
300. pl. 14. Paſch. 34 Eliz. B. R. Clever v. Gyles. 


[ 236 ] (T. 4) Declaration. V bas amounts to a Declaration 
of Uſes of a Feoffment. 


4. B ASTAR D ſeiſed of a manor makes his will, by which he 


deviſes the manor ; after he makes feoffment of the fame ma 
wa on 


$ I F a man covenants by indenture to levy a fine to 4 perſons by 
name, to certain uſes limited in the indenture, and after 2 of 


—W OE 


* 
= 


NR 


he 
la- 


Uſes. 
nor to the uſe of ſuch perſons, and for ſuch eſtates as he had declared 
by his laſt will, bearing date, &c. Though this was now a * coun- 
termanded will, it was ſufficient to declare the uſe of the feoffment, 


and ſo no eſcheat. Mo. 789. pl. 1090. 2 Jac. in the Exchequer- 
Chamber, Huſſey's caſe. 
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8. P. Ma. 
22. pl. 
111. Mich. 
12 Jac. in 
chancery, 
in Damus's 
Caſe. See 


Select Caſes in Chan. 99. by Holt Ch. J. in caſe of Bath v. Montague. 


(T. 5) Declaration of Uſes. Good. In reſpect of 


the Perjons making it, and the Manner. 


. 52 H E Ling, upon his letters patents, may declare an uſe, though 
the patent itſelf implies an uſe, if none be declared. Lord 
Bacon on the Statute of Uſes, 35 ö. 

2. If the queen gives land to J. S. and his heirs, to the of of all the 
churchwardens of the church of Dale, the patentee is ſeiſed to his own 
uſe upon that confidence or intent; but if a common perſon had given 
land in that manner, the uſe had been void by the ſtat. 23 H. 8. and 
the uſe had returned to the feoffor and his heirs. Ld Bacon on the 
Statute of Uſes, 355. + 

3. A corporation may take an uſe without deed, but can limit no 
uſe without deed. Ld. Bacon on the Statute of Uſes 355. 
4. An infant may limit an uſe upon feoffment, fine, or recovery, 


and he cannot countermand or avoid the uſe, except he avoid the 


conveyance, Ld Bacon on the Statute of Uſes 355. 


(T. 6) Declaration of Uſes of a Fine or Recovery. 
Being made by ſome of the Parties only. 


1. T H E father was tenant for life, remainder to the ſon in tail. 


A præcipe was brought againſt the father, who vouched the 
ſon, anda common recovery had; and the indenture recited that this 
recovery was made between the father and others; but inaſmuch as 
no proof was of the conſent of the ſon to 2 declaration, nor was he party 
to the indenture, the court directed the jury to find the uſes * accord- 
ingly, and the eſtate which they had at the time of the recovery. Lat. 
82. Paſch. 1 Car. Argol v. Cheney. 


2. So they ® argued, that if two jointenants ſuffer a recovery, and 
one declares the uſes of the whole, this ſhall bind only for a moiety, 
unleſs the conſent of the other be proved. Lat. 82. in caſe of Argol 
v. Cheney. 


8 2 Coy vc. 


See tit. 


Fines(M.a) 
PL. 3. and 


thenates. 


See(T) 


Palm. 405. 
Mich. 21 
Jac. B. R. 
the S. C. 
In Palm. 
the words 
are (accord - 
ing to the 
eſtate. - 
Noy 77. 

S. C. ac- 


cording to Palm. 
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Ates. 


(U) Utfes. Contingent. In what Caſes the Con- 
tingency ſhall be ſaid to be happened to raiſe the 
Uſe. 


D I. 1 F a man by indenture grants a rent charge of 20l. in 645 
570. Pl. 22. payable at two feaſts by equal portions, ſcil. 10 l. at Mi- 
2 chaelmas and 10 l. at Lady-day, and covenants to levy a fine to the 
that the ſes following, ſcil. that f the ſaid rent be arrear at any of the 
20 l. being feaſts or days of payment, and ns diſtreſs upon the land, or replevin, 
Tae ſued, &c. then it ſhall be well Lat for the grantee to enter into 
cauſe of the land, and to retain it till ſatisfaction of the ſaid arrearages; 
entry; 2- and afterwarcs the fine is levied accordingly, and after 100. rent 1. 
8 += fr arrear, and no diſtreſs upon the land, or replevin ſued. Though 
——Poph. all the 20l. is not arrear, yet the uſe ſhall ariſe by this inden- 
226. Trin. ture; for the being arrear of 101. is a being arrear of all the rent, 
Is Jac. = as 2 diſſeiſin of part is a diſſeiſin of all; for this is bat one rent, though 
court was There are ſeveral days of payment, NI. 16 Ja. B. R. adjudged per 
divided. totam Curiam, and would not argue it; between Havergill and 
Bur Ihid. Hare. ] . | 


147. Mich. | 
26 Jac. Reſolved by all the juſtices, that when 101. only is arrear, the rent of 20 l. ſhall be ſaid 


arrezr, whereupon there ſhall be a title of cutty.——3 Bulſt. 2 50. S. C,——2 Roll. Rep. 12. 
Hill. 15 Jac. S. C. argued. | | 


Fol. sc (X) Uſes. Relation. From what Time the Uſe 
1 dens ſhall be faid to ariſe. 


Cre J- 510. [I. 1 F a man grants a rent charge out of certain lands by inden- 
| ture to another in fze, and covenants to /evy a pine of the land 
11. —-Peph. to the uſes following, ſcil. that if the ſaid rent be arrear and ne 
#47- 5. C. diftreſs upon the land, or a diſtreſs taken and a replevin ſued, or 
* reſceus made of the diſtreſs, or pound breach, then and from thence- 
Bulſt. 250. forth it fall be well lawful to the grantee or his heirs to enter 
5. C. a- into the land and to retain it till ſatisfaction of the arrearages ; and 
Sorang?Y- after the rent is arrear, and afier the fine is levied, and then diſ- 
freſs is taken and a replevin ſued by the tenant of the land. It 
ſeems that the grantee cannot enter and have this uſe by this fine 
and indenture, becauſe the fine was levied after the rent was ar- 
rear, though the replevin was ſued after the fine; for the being 
_ arrear of the rent is as well parccl of the cauſe of the ariſing 
of the ule, as the ſuing of the replevin, and the words (then and 
From thenceferth) imply that it ſhall be from the fine levied, and 
not for any cauſe before. Dubitatur, 16 Car, B. R. Doderidge 
and Houghton, that it ſhall not ariſe, and Montague and Croke, e 

contra, between Havergill and Hare. | | 
81. 2. A. covenants with B. in conſideration of marriage, to ſuf- 

2 ; * 


a recovery befare the feaſt of St. Michael, and it A. 1 0 
| 115 the 


„0 PF: .- W- -v 


E 


fill the execution of the uſe in 3 1 que uſe, who for that muſt parti- 


Uſes, 

che ſaid feaſt doth not, then he ſhall be ſeiſed to uſe of B. Tri- 
uity- term paſſes without any recovery; no uſe ſhall ariſe before 
the ſaid feaſt ; per Popham. Arg. 4. Le. 170. And Per Clark 
J. Ibid. 174. pl. 276. in Sir Francis Englefield's caſe. 

3. The quality of all future uſes is, that though they ſhall take 
their conſtruction by future act, yet their znception and perfection 
precedes the fr livery, and they are regarded as uſes upon the firft 
livery; as if A, covenanted by indenture, ia conſideration of 1001. 
received for a marriage to be had between A.'s fon and the daughter 
of the covenantee, that if the marriage does not take effect, he and 
his heirs will be ſeiſed of Black-acre to the uſe of covenantee and his 


heirs, till re-payment of the 1001. The covenantee dies, his heir 


within age, and after the marriage does not take effect at is tacre 
taken that the heir ſhall be in ward, and ſhall take this land by de- 
(cent; yet all which was in the father was but inception or fu- 
ture uſe, which inception, by the breach of the marriage, became 
uſe in perfection; but this was after the death of the father: yet 
this had ſo ftrong relation to the time of the commencement, 
which was in the life of the father, that it was held to be an inhe- 
ritance deſcended to the heir. Arg. Mo. 517. in Lord Buckhurſt's 
caſe, cites 3 Mar. Br, Feoffments al Uſes 59. 


| (Y) Raiſed. How. 


I. W HEN a man will raiſe an uſe by way of covenant, there 
| are 4 neceſſary things which ought to concur. 1ſt. A 


- ſufficient conſideration, as of blood, or marriage, or other collateral 


conſiderations; as if I covenant with you, that when you infeoff me 
of certain land, I will ſtand ſeiſed to the uſe of you and your heirs 
but it the conſideration be for money, the deed ſhould be inrolled, 
or otherwiſe no uſe will ariſe. 2dly. There muſt be a deed to teſtity 
this agreement, as was reſolved 38 Eliz. in caſe of Collard v. Col- 
lard. 3dly. He that covenants muſt be ſeiſed at the time of the co- 


venant, as was reſolved 37 Eliz. in Yelverton's caſe, 4thly, The 


uſes muſt agree with the rules of the common law ; as in Chudleigh's 
caſe a man covenanted to ſtand ſeiſed to the uſe of A. for years, the 
remainder to the right heirs of J. S. it is a void remainder, though 


There muſt 
be 4thly, a 
clear and 
apparent in- 
tent. And 
5thly, apt 
and proper 
ewords, Args 
Vent. 140. 
in caſe of 
Crofling v 
Scudamore 


by way of covenant and uſe ; for the freehold may not be in abey- 


ance; per Hutton J. Winch 59. Hill. 20. Jac. C. B. in caſe of 
Buckley v. Simmonds, 


2. Uſes may be raiſed two ways. iſt. By tranſmutation of Jenk. 2. | 
e/tate ; as by feoffment, fine, recovery. 2dly. Without tranſmu- Pl. 3% 


tation, as by bargain and ſale, and by covenant to ſtand ſeiſed ta 


the uſes, Now to raiſe uſes by wy of covenant or bargain and 


ſale there muſt be a conſideration ; but in caſe of tranſmutation 
of poſſeſſion, they may ariſe without any conſideration at all, Arg. 
Cart. 143. in caſe of Garniſh v. Wentworth. 

3. In covenant to ſtand ſeiſed the eftate continues in the covenantor 


3 crpate 


a 


cipate of the conſideration of natural affection, which is the conſi- 
deration to raiſe a uſe by covenant to ſtaund ſeiſed. If money be the 
conſideration, there muſt be an inrelment, and the deed enures by 


bargain and ſale. Gib. 301. in caſe of Goodtitle v. Pettoe. 


[239] (4) Ariſe. Void and Good. In what Caſes, 


See tit. though ome Uſes are void, or take not Ef- 


Grants 


(G. a. 5) fect, yet others that are Good ſhall ariſe. 


In the fr 1. T HERE is a great difference between an uſe raiſed by feoff< 


caſe a iS all ment, and an ule raiſed by covenant to ſtand ſeiſed; for in the 
On. me 


feoffor; the firſt caſe the feoffor doth diſpoſſeſs himſelf utterly, and if it takes 
land is not effect to one purpoſe it thall take effect to another purpoſe, But 
gone, the jn caſe of a covenant it is otherw:ſ-; for the uſe ariſes according to the 
_ + contract, and not otherwiſe. Arg. Le. 196. in Ld. Paget's caſe. 


truſt is gone, anc nothing remains bvt a bare authority to raiſe uſes out of the poſſeſſion of the 
ſeuffees, and beine new uſts there, though ſm are void the other ſhall land; but in the zd caſe the 
covenantor continues in poſſeſſion, and the uſ-s limited, if they be according to law, ſhall raiſe 
and draw the poſſeſſion out of him; hut if nor, the poſſeſſion ſhall remain in him till a lawful uſe 
ariſe, which before its time ſhall not ariſe for any defet# in the pre ding uſes Arg. 197. Ibid. —— 
1 Rep. 154. a. b. in the rector of Cut Dix tox's caſe, cites S. P. heid by Manu ood Ch. B. in Ld. 
Paget's caſe. . C. cited Arg. Litt. Rep. 262. in Beck's caſe. 


(A. a) Ariſe in what Caſes. In Reſpect F the 
12 intent. | 


S.P.$ Is HE * :ntention of the parties is the principal foundation of the 
2 creation of uſes; if by any clauſe in the deed it appears that 
Fox's caſe . . a 1333 

. c. the intention of the parties was to pats it in poſſeſſion by the com- 
cited per mon law, there no uſe ſhall be raiſed; and therefore if any letter of 


3 * attorney be in the deed, or a covenant to make livery, or the like, 


Hill. «2 there nothing ſhall paſs by way of uſe, but according to the in- 


Car. a. ia tention of the parties in poſſeſſion by the common law. 2 UInſt. 
caſe of 672. 


Honk v. | 

Dix but ſays this intent muſt have three qualiFeations, viz. Firſt, It muſt be manife/{ out of the died. 
24!7, It muſt be agreeable to the rules of [mv. 2dly, It muſt be taten vpn the entire de-d ; for «a res & 
modus khabenci is to be confidered ; and to this purpoſe cites the caſe of Buckler v. Symonds; which 
ſe: at (O. 4) pl. 1. | 


2. A recovery was ſuffered by A. to the intent that recoveror ſhould 
make an eſtate 19 A. and his feme for their lives, remainder ſeniori puc- 
ro in tail, remainder over. It was agreed that after the recovery 
ſuffered the recoverors ſhall be ſeiſed to their own uſe; for if they 
ſhall be ſeiſed to the uſe of B. then they cannot make the eſtate. 


But per Southcot and Wray, if they de not make the eftate in conve- 


nient time, an uſe ſpall be raiſed in A. againſt whom the recovery 
was had. And they agreed that this word (intent) is a good word 
to create an uſe, but not prejently, as the caſe here is. D. 166. Marg. 


A 


pl. 8. cites Paſch. 17 El. Humerſton's caſe. 


3. A fine was levied by A. and the words of the indenture leading 4 Le. 22. 
the uſcs were, that the fine was levied to the intent that conuſee ſhould 1 
make an eſtate to him to whom A, the father; who was the conuſor, s, C. by 


ſhould name; and a grove was in the end of the indenture, that the name of 
conuſee ſhould not be ſeiſed to any other uſe except unto that uſe ſpecified. 1 _— 
It was held by all the juſtices, that it ſhall be to the uſe of the conu- cordingly. 
ſee in like manner as to the recoveror, in the cafe above, and after 

the nomination they ſhall be ſeiſed to the uſe of ſuch nominee ; 

but if A. dies without nomination, then the law will ſettle the uſe 

e [heirs.] D. 166. Marg. pl. 9. cites 17 El. Beltnam v. Ba- 

teiton, 

4. A. ſeiſed in fee made a voluntary feoffinent to J. S. and J. M. | 240 ] 
and their heirs, to the ue of A. for life, and then to the uſe of B. and And ſo it 


his heirs for ever; and for default of iſſue of the body of B, then to was ad- 
Sg A. died, and B. entered Judged in 


the uſe of the right heirs of the ſaid A. © I. 
and by his will deviſed thoſe lands to the leſſor of the plaintiff, and tis very 
then died without iſſue, and the defendant was right heir to A. the deed, upon 
feoffor, The queſtion was, whether by the limitation of the uſes c_— 


in this feoffment B. took an eſtate in fee-ſimple, or elſe but an there; up- 


eſtate-tail only, (as if it had been in a will;) for it was agreed on on which 
all ſides, that ſuch a limitation in a will would be only an eſtate- Lots, comm 
tail, becauſe the limitation of a remainder over, upon his dying qefengane 


without iſſue of his body, ſhews that it was only intended the heirs recovered 
the poſſeſ- 


of his body, and the intention of the teſtator governs his will. But pra, in 
this being a conveyance in the life-time of the feoffor would make i dhe ec. 
a difference, as it was objected, Sed per Cur. It makes no dif- tor of the 


ference, becauſe it was a conveyance by way of uſe, which has $a 
been always conſtrued like wills, with 2. op to the intention of the hid Fo 
parties, and it 1s not tied up to the ſtrict forms of conveyances at ment here. 


common law. Judgment for the defendant, Carth. 343. Hill. 6 Lane 


W. 3. B. R. Rot. 929. Leigh v. Brace. ; Brace. 


(B. a) Uſes raiſed by an improper Conveyance, 
being conſtrued as a proper Conveyance, or as 
another kind of Conveyance. 
I. Seiſed of 30l per ann, covenants that he will ſuffer 20 l. For if the 
A per ann. to deſcend and come to his daughter and heir, , ak . 
after his death. Per all the juſtices, this does not raiſe an ule ,,,, br pre- 
to the daughter, but ſhe ſhall only have covenant, if it be not ſuncd by ope- 


performed. .D. 55. Marg. pl. 3. cites P. 24 Eliz. —_—_ —4 


in the caſe above, there no uſe ſhall ariſe ; but otherwiſe if it cannat be performed by act in law ; 
and therefore if, in the caſe above, the covenant had been that the 20 J. per ann. ſhould deſcend 
to a ſtranger, or tv the daughter and a ſtranger, there the ute would arite ; per Anderton Ch. J. D. 


$3, Marg. pls 3 Cites P. 24 Eliz. 


2. A. covenants, in conſideration of natural * to ſtand S. P. agreed 
ſciſed to the uſe of himſelf for life, and that after his deceaſe it ſpall = all. 


oph. 21. 


deſcend or remain to his couſin B. in fee, Relolved, per omnes J. Mill. 31 
84 Angliz, Elia. in Sir 
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Francis Angliz, that no uſe is raiſed by reaſon of the ſaid diſ-juntive 
e wa (remain or deſcend;) but that it is covenant only, Jenk. 267. 
Cale. 5 ; 

But if the pl 75. | 

word deſcent had been joined it would be otherwiſe ; for there is election how he is to have it. D. 


Marg. pl. 3. cites 21 Eliz. when it was ſo held per Manwood and Chute in Scacc. and cites 2 H. 7. 
16. Br. Feoffments to Uſes, pl. 16. cites 21 H. 7. 18. 


3. If ſufficient agreement appears, the word (covenant) is not ne- 
eefary, as if I will agree and declare to ſtand ſeiſed to the uſe 
of my ſon; per Hobart Ch. J. Winch. 61. Hill. 20 Jac. C. B. 

in caſe of Buckley v Simmonds. | 
4. Where a deed is void in the frame of it, as where A. gave, 
=. -, © pranted, and confirmed lands to his ſon after his death, this ſhall 
not enure as a covenant to ſtand ſeiſed; for it had been void if 
livery. had been made. 2 Vent. 319. in caſe of Sue v. 

., Joxes, cites Mar. 50. [pl. 78. Trin. 15 Car.] Pitfield v. Pierce. 

[ 2 414 5. A. ſeiſed in fee of a rent- charge, granted it ts a kinſman for 
| Ife, and the grantar died before attornment. It was reſolved, 
3 that upon the ſealing and delivery of the deed an uſe aroſe. Mod, 
Car. a. in 177,178 Arg. in caſe of Scudamore v. Crofling, cites it as 
the caſe of adjudged in the late time in C, B. in the caſe of Saunders v. 


War xra 
N bog Savin. 


cCites 8. C. that artarument was by one who ix fact proved not to be tenant, and ſo was no attornment ; but 
that it was agjudz:d, Hill. 165. C. B. that it /hould enure as a covenant 70 tand ſeiſed.——5S, C. cited 
Raym 48. Mich. 13 Car. 2. B. R. in caſe of Fos TER v. Fos TE ſays the indenture 2was by the words 
wes, grants, ard e to H. and M. bis wife, and John Savil, for und in confederation of good will ; 
abend, to H. ard M. for their lives, the remainder 10 Fobn Savil and tie irs of bis @:dy. And by 
Hale and Atkins, th ugh the conveyance was a conveyance at common law, yet an uſe did ariſe 
thereby. Trin. 1657. C. B. S. C. cited by Rookſby J. 3 Lev. 372. in caſe of Oſman v. 
Sheaf, as remembered by him to have been adjudged as a good covenant to ſtand ſeiſed.— 8. C. 
cited per Cur. 2 Vent. 261. Mich. 2 W. & M. in C. B. in cafe of Lede v. Barker. 


; . 6. In ejectment on not guilty pleaded, a ſpecial verdict was 
that P. the father, ſeiled of land 1 Sept. 1640, by deed gave to 
his ſon in theſe words, viz, The father, in conſideration of ten- 
der afjettion, bath abſolutely given; and livery was indorſed, but 
net made; and adjudged an uſe did ariſe to the fon. And a di, 
ference taken where the father by feoffment gives to a ſtranger 
to the uſe of hinſ-lf, remainder over, there no uſe ariſes ; but when 
the conveyance is ti the party himſelf, there the uſe will ariſe. 
Arg. Raym. 48, 49. in caſe of Foſter v. Foſter, cites Mich. 

. 1657. Sympſon v. Keyles. ; | 

5. C. cited 7. A. ſeiſed in fee, by indenture between him and B. his ſon 0 

= vent. of the one part, and 2 ſtrangers of the other part, in conſidera- t 
319. in caſe -. 7 F 

of Samon tion of natural love to his fon, gives, grants, and enfeaf the 2 # 

v. Jones. rangers to the ule of himſelf for life, remainder to B. in tail 5 

male, remainder over; and covenants with the 2 ſtrangers that they | FL 

n 

fi 

th 


| ſoall enjoy the ſaid land to the uſes aforeſaid, and exonerated, freed, 
| Se. from other incumbrances. "The deed was ſealed and delivered, 
| but no other execution by livery, nor by attornment. Reſolved | 
that no uſe was raiſed by this deed, and that (A. being dead) B. 3⁰ 
was ſeiſed of the ancient fee; for no eſtate paſſed to the ſtran- na 
gers for want of livery, and no uſe for want of — Po 


_ Uſes. 241 
and had it been raifed to them, it could not have come back to 
A. and B. becauſe an »ſe cannot be raiſed upon an uſe. Here 
could be no tranſmutation of poſſeſſion, there being no execution 
by livery, and the words being give, grant, and enfeoff. Sid. 25, 
26. pl. 7. Hill. 12 Car. 2. C. B. Hore v. Dix. 
8. Nr in the cafe above can the covenant with the flrangers, 
as above, raiſe an uſe; becauſe, 1. It is made to the ſtrangers. 2. 
It is made between the parties only, without mention of their heirs, 
and fo is intended to be perſonal. 3. If the deed had been good 
zt would enure to another intent, viz. to Gr the land from in- 
5 Sid. 25. pl. 7. Hin. 12 Car, 2: ©. B. Here . 
ix. | 
9. A. ſeiſed in fee by deed inrolled, did, in confideration of na- 2 Lev. g. 
tural live, augmentation of her portion, and preferment of E. his > - = 
daughter in marriage, and for other good and valuable conſider- judged ac- 
ations, give, grant, bargain, ſell, alien, enfeoff, and confirm to the cordingiy, 
| faid E. and her heirs, with a covenant for her quiet —_— and a mo _ 
ſpecial warranty. All the court held, the land ſhould paſs by way ed in the 


of covenant to ſtand ſeiſed. Vent. 137. 141. Trin, 23 Car, 2, B. —— 
chamber: 
R. Crofling v. Scudamore. 3 
17 5. pl. 17. SCUDAMORE v. Cæoss iN, S. C. in the Exchequer Chamber, ſays that no conſi- 
deration of money was mentioned, nor was the deed inrolled, nor any conſideration of natural a- 
fection expreſſed, otherwiſe than what is implied in naming the grantee his daughter, and that 
there was no livery endorſed, nor any found to have been made, nor was the daughter in poſſeſ. 
ſion at the time of the making the deed; and that 6 judges were for affirming the judgment; but 
Vaughan Ch. J. and Thurland puiſne baron, e contra. The reaſons of the 6 judges were: 1. That 
in a covenant to ſtand ſeiſed, thoſe words of covenanting to ſtand ſeiſed to the uſe of, &c. are not 
abſolutely neceffary ; and that it is ſufficient if there are words that are tantamount. 2. That no 


conveyance admits of ſuch variety * of words as does this of a covenant to ſtand ſeiſed. 3. That 


. Judges have always endeavoured to ſuppart deeds, ut res magis valeat, &c. 4. That the grantor 
in this caſe, by putting in plenty of words, ſhews that he did not intend to tie himſelf up to any one 
ſort of conveyance. 5. Thatifthe words give and grant had been alone in the deed, there would 
have been no queſtion; and that if ſo, then utile per inutile non vitiatur: 6. That every man's 
deed malt be taken moſt frongly againſt himſelf. 7. That the words give and grant enure ſome- 
times as a grant, ſometimes as a covenant, ſometimes as a releaſe, and muſt be taken in that ſenſe 
which will beſt ſupport the intent of the party. 8. That the very point of this caſe has received 
two full determinations upon debate; and that it were a thing of ill conſequence to admit of fo 
great an uncertainty in the law as now to alter it. 9. That there is here a clear intent that the 
daughter ſhould have this eſtate, [ viz. ] a deed, a good conſideration to raiſe a uſe; and words that 
are tantamount to a covenant to ſtand ſeiſed, Wherefore the judgment was affirmed. —8. C. 
cited 3 Lev; 372. in caſe of Oſman v. Sheaf. | * [ 2 42] 


Io. A. ſeiſed in fee dies, leaving a wife and on and daughter, 2 Jo. 105. 
The widow enters upon the eftate, and takes all the profits ; the ſon 5. C. 4. 
comes of age, and to prevent differences, the widew, and her now huſ- cordingly. 
band, by deed (to which the (on 1s party ) covenant for love and af- —2 Shows 
Fection to ſtand ſeiſed to the uſe of the ſon, &c. and at laſt the Jon cove- 2 
nants, that if he die without iſſue, he does give and grant the lands judged 
in queſtion to her and her heirs. The fon dies without ifſue. The Paſch. 3 
mother enters, and the daughter brings ejectment. After long con- C27: 2 that 
. : a e limita- 
ſideration it was reſolved that the uſe was well raiſed to the wife by tion to the 
the covenant, being the intent of the parties, 2 Lev. 225. Trin. mother 
30 Car. 2. B. R. Coltman v. Senhouſe. | eee 
nant to ſtand ſeiſed, &c. and this judgment was afterwards affirmed upon a writ of error... 
Pollex. 523. S. C. and Ibid. 537. ſays it was affirmed in the Exchequer 8. C. cited 3 Lev. 
372. in caſe of Oſman v. Seat. FR | | a 


11. A. 


judged ac. _ 
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A. gave 11. A. in conſideration of marriage to be had between him and 
8 M. by indenture inrolled, granted, infeoffed, and confirmed to J. S. 
r and his heirs the manor of D. to the »/e of himſelf” for life, re- 
tended wife, mainder to his intended wife for her life, with warranty; there 
benden was no livery or other execution. A, married M. and died. It 


„ argued that no eſtate paſſed to the wife; for it appears by 


and aſſign: g : 3 
Ab . the inrolment that the intent was not to take effect by cove- 


ter of aer nant to ſtand ſeiſed; and if there was any valuable conſideration, 
=ym* the uſe ſhould be to the grantee, and a truſt only for the wife. 


deed, but a r l 
bznkirfe And the intention appears clearly to paſs at common law; for, 


For theat= 1. The uſe is limited to ariſe out of the eſtate of the grantees. 


nw, e 2dly. The warranty otherwiſe would be deſtroyed, 3dly. There 
was id is a Covenant to make further aſſurance to the grantees. But 
«d, viz. no judgment was given, 2 Jo. 123. Trin. 30 Car. 2. B. R. Key 
Md SV. Gamble, 
Avery and a 4 
ferfin aus mad: by 
bwoery, though there were to the ſealing ard delivery of the deed, The queſtion was, whether this ſhou!d 
enure as a covenant to ſtand feifed: The point was argued, & adjornatur ; but the reporter ſays 
he afterwards heard that judgment was given by all the barons, that this operates well as a covenant 
# fd ſeiſed and that they relied pringipally apon the caſe of Croſſing v. Scudamore. 2 Lev. 
213. Mich. 29 Car. 2. in the Exchequer, Walker v. Hall. S. C. cited 3 Lev, 372. Arg. 
in caſe of OsMtax v. SHEAF ; and ſaid to have been reſolved upon diverſe arguments. 


atterney, With a blank left for his name, and zo witneſſes indor ſed of ths 


Vern. 132: 12, A. by deed granted, inſcoſſed, and confirmed his land to truſtees 


pl- 179-5- to fland ſeiſed to the uſe of his three brothers in confideration of blood, 
"x e natural {Ye and affection ; but there was no livery made. This 


ſhall work as a covenant to ſtand ſeiſed; per North K. And in the 


caſe, though not taken notice of, was an expreſs covenant that ceſiy 
que truſt ſhould enjoy according to, and for and during the eſtates 
thereby reſpectively limited, Vern, Rep. 141. pl. 133. Hill. 1682, 
8 v. 33 ks : | | 
I 3. It was allow at a conveyance pur porting a Hnent, ma 
* * as a covenant to ſtand ſeiſed. 9 pl. 30. aſch. 1682 
ITI bompſon v. Atfield. . 
3 Lev. 366. 14. C. being ſeiſed in fee, did by deed, &c. in conſideration of a 


307. Irin. marriage to be had, covenant to levy a fine before Whitſuntide next 


3 W- & M: following, and declared that the ſaid fine, and all other fines levied and 

S. E was executed before the faid feaſt, ſhall be, and the ſaid C. and his heirs 

reſolved ac- hall ſtand and be ſeiſed to the uſe, &c. no fine was levied ; and the 

corting'y, queſtion was, whether theſe * laſt words ſhall amount to a covenant 

the 64 to ſtand ſeiſed; and adjudged that they ſhould not; for if fo, it would 

tame deed. amount to a covenant to ſtand ſeiſed preſently, and prevent the le- 

Barrington vying the fine, as was intended. 3 Lev. 126. Paſch. 34 Car. 2. C. 

Traun. * 

4 B. Hule v. Cockerill. | 

i 3] 15. And the caſe above is not [ike to a covenant to levy a fine, or 
make a feoffinent before ſuch a day to ſuch uſes, and that for default 
thereof, or other deſect in the conveyance to ſtand ſeiſed; tor in ſuch 
caſe there is a time left tor the levying of the fine, or the making the 
conveyance the way intended, whieh cannot be in the principal calc. 
3 Lev. 126. Paſch. 34 Car. 2. C. B. Hule v. Cockerill. | 

Comb. 1-9. 16. A ſettlement was thus, viz. if I have no iſſue, and in caſe I die 


2 l a Without iſſue of my body lawfully begotten, then / give, grant and 


en- 


ww EF Y 2 


his fon, dedit and conceſſit, &c. Tuis will amount to a covenant to gas * 


confirm my land, &c. to my kinſwoman A. B. to have and to hold the B. R. the 
ſame to the uſe of myſelf for life, and after my deceaſe to the uſe of the 4 2 _ in 


faid A. B. and the heirs of her body to be hegotten, with remainders confidera- 
over. Adjudged a covenant to it a ſeiſed. 3 Mod. 237. Trin. 4 tion of natu- 


5 . ral ſtection 
Jac. 2. B. R. Harriſon v. Auſtin. e eee 
lands might remain nis hlood and Kindred. The whole court inclined that it was a covenant to 
ſtand ſeiſed; and afterwards judgment was given accordingly for the plaiatif.--— Carth. 38. S. C. 
and the whole court held acc. rdingly. | 8 5 


17. Where the intention of a deed is to transfer an eſtate to a ſon, Bu where 


and that the uſes ſhould oriſe ↄut of the gſtate ſo transferred, as where 72. is, 
A. ſeiſed of a reverfion in jee expcttant on an eftate for life, did by deed flats intend- 
in conſideration of natural love to his wife, and B. his fon, and #4 9e be con- 
his daughter, give, grant, and confirm to the ſon, all thoſe lands, &c. hs, ee 
the reverſion and reverſions, &c. io Hold to his ſon to the uſes follotu- grant, 3 , 
ing (that is to fay) to the uſe of himſelf for life, then of the wife for and the 
life, then of B, and the heir: of his body, then of M. and the heirs of 88 
her body, &c, This deed had a warranty but no execution beſides capable, and 
ſealing and delivery, either by inrolment, attornment or otaerviſe. the conſi- 
A. died, the wife died, the fon died without iſſue, yet no uſe ſhall 3 
ariſe to M. 2 Vent. 318. Paſch. 2 W. & M. adjudged and affirmed e de. OE 
in parliament, and ſo reverſed a judgment in the exchequer court, due execu- 
Samon v. Jones. e — 11g 


cannot paſs at law, it ſhall paſs by raiſing an uſe. 2 Vent. 319 cites 2 Roll. a. 687. PoPPLEWELL's 
Cale, and Mod. 175. Crofling v Scudamore. - 
18, A. in conſideration of natural affettion, and 5 5. to him paid by 2 Vent. 149: 
V. Ba» 
ſtand ſeiſed, there being no attornment. But then it muſt not be pleaded ;ccording- 
as a grant, but as a covenant to ſtand ſeiſed expreſsly. Carth. 253. ly—3 Lev. 
Mich. 4 W & M. in B. R. Baker v. Lade. beach a 


ly.—4 Mod. 149. Barker v. Lade S. C. accordingly, Skin. 315. S. C. accordingly. Comb. 
790. S. C. accordingly, : 


19. In replevin, the caſe was that J. S. granted a rent charge of 3 Lev. 450. 


I4 l. a year to A. and her hcirs, iſſuing out of the place where, &c. _ * 
M ne 


and A. by deed, for the love and affettion which ſhe did bear to her 8. C. 0 
kinſmar B. did give and grant to him and his heirs her annuity of 14 l. natur, but 
per ann. And upon demurrer the queſtion was, whether this deed afterwards 
ſhould operate as a covenant to ſtand ſeiſed? reſolved that it thould, an wars 
the conſideration being expreſſed to be for love and affection to her —— 
kinſman, &c. and that the defendant had done well in pleading it —2 Lurw, 
as a conveyance by way of covenant to ſtand ſeiſed; for had he 1275. 5 _ 


pleaded it as a grant of the rent, it would have been void. And judg- but nothing 


ment accordingly, Carth, 307. Paſch. 6 W. & M. in C. B. OI faid as to 


mere v. Sheaſe. | this point 

by court or 
counſel, though 3 Nelf. Abr. 489. pl. 28. cites S. C. from thence as adjudged, &c. nothing whereof 
is there, * but is taken from what Rooklby J. ſaid. 3 Lev. 272. in his citing the caſe of Sanders v. 


20. A. ſeiſed in fee conveyed to feoffees to the uſe of himſelf for Select Caies 


99 years, remainder to truſtees to ſupport contingent remainders, re- u Canc. in 
: . ; . Ld. King's 

mainder as to part to his wife for her life, remainder to his fit and time, 81. 

% other S. C. but 
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244 Tiſes, 


S. P. does other fons in tail, remainder to his tun right heirs, with a covenant 

not appeate for him and bis heirs, that he the ſaid A. was ſeiſed of the lands in fee, 
and ſhould continue fo ſeiſed till the execution of the ſaid deed. It was 
argued, that the deed cannet have the force of a covenant to land ſeiſed ; 
for though the covenant is for A. and his heirs, yet it is not that he 
and his * ſfball be ſeiſed; fo that at moſt the covenant can bind the 
lands only for his fe, and the land muſt deſcend to his heir at law, 
diſcharged from the covenant : But as this caſe is, it is impoſſible the 
deed ſhould have that effect; for the truſtees being flrangers in blood 
to A. no uſe can ariſe to them, and then there will be no eſtate of 
freehold to ſupport the contingent remainders ; for the limitation to 
A. himſelf is only for 99 years. Ld. Chancellor was of opinion 
the deed could not enure as a covenant to ſtand ſeiſed, for the 
ſecond reaſon given by the counſel; but he took no notice of the 
other reaſon, Gibb. 146, 147. Mich. 4 Geo, 2. in Canc. Jackſon 
v. Jackſon, | 


(C. a} Ariſe at what Time. 


I. I F before the ſtatute of 27 H. 8. a man willed by his teſtament 
that his feoffees ſhould make eſtate to ſuch an one, an uſe was 
raiſed preſently, though no eſtate was ever made by the feoffees ; ſic 
dictum fuit in C. B. Dal. 88. pl. 3. 15 Eliz. in the caſe of Audley, 
alias, Tutchet v. Daniel. . 
Mo. 107. pl. 2, A fine was levied of the manor of R. to the uſe of J. S. viz. sf 
2 part of the lands of 20 marks value, and of the reſidue to other uſes ; and 
Eliz. S. C. it was held, that the other uſes ſhall not take effect till e/e&7:0% made 
. 334+ of the 20 marks land. Arg. Mo. 494. cites D. 335. Sir Fr. Cal- 
— 4 throp's caſe, and Windham's caſe, . | 
Eliz. S. C. 


So if A. co - 3. If one cævenants to ſuffer a common recovery within a year, and if 
gin not, to ſtand ſeiſed to the uſes, if all the terms of the year paſs, it is im- 
conficera- poſſible to ſuffer the recovery, yet the uſes ſhall not ariſe till the year 
tionof mor- ended. Arg. Mo. 328. and agreed by the other fide Arg. But ſays, 

riage betor® if the covenant had been that before 2 years in term-time he would ſuf- 


St. Micha- fer a recovery, or otherwiſe ſtand ſeiſed to the uſes, there the uſes ſhall 
el, and if. ariſe as ſoon as the terms are paſſed, before the 2 years expire. Mo, 
we Mi 333. in Englefield's caſe. | 


chaclm s. | ; | 

dos not {fer ſuch recovery, than be ſhall be ſciſed to the uſe of C. if Trinity Term paſſes without any re- 
covery had, yet no aſe ſhall ariſe before the ſaid feaſt. Arg. 4 Le. 170. and ibid. 174. per Clerk 
J. S. P. in Sir Francis Engleſteld's caſe, - 


4. If a man covenants that after his death his ſon and heir ſhall 
have the lands, now the father has but an eſtat: for life, and the 
inheritance is yeſted in the ſon. Arg. Le, 195. in Ld. Paget's 
Cale. | | | | 

[ 245 ] 5. A. covenants that after 24 years he and his heirs will tand ſeiſed 
ts the uſe of B. his 7. Sc. there the uſe in fee veſts in B. preſently. 


even 8 Arg. Le. 195. in Paget's caſe, 


Feodicr „ after the death of A, tlc ellate for 24 years made to the covenantees being void for m_ 


10 mw 


* 


countermandable, and 2 e contra. 


Uſes, 


ment of debts, it had been good to them for the 24 years. Le. 194. S. C. 


6. A. covenants that after his death he and every one that ſhall be 
ſeiſed, &c. ſhall be ſeiſed to the uſe of B. his brother, the uſe ſhall riſe to 
his brother preſently, Arg. Le. 195. in Ld. Paget's caſe. 

7. A. covenants to ſtand ſeiſed to the uſe of B. his couſin of certain 
land for life, and of other land to the*uſe of another couſin for life, and 
after to the uſe 7 a 3d couſin in 170 after the ſaid two ęſtates ended. 


The eſtate of the 3d couſin ſhal: commence reſpectively after the 


two eſtates ended. ſenk. 272. pl. go. 


(D. a) Out of what Things they may ariſe. 


r. COMM ON, way, or ſuch like, granted by feoffecs in uſe. 
+ ſhall be to the uſe of the grantees. Br. Feoffments al Uſes, 
pl. 10. cites 14 H. 8. 4. | 


245 


- of a conſideration . but if A. had made the covenantees executors, and charged them with pay- 


S. P. & S. C. 
cited G. 
Law of 


Uſes, &c. 


13, 14. For ex natura rei, this cannot be but to the uſe of the grantee. Uſes cannot be rai- 
ſed of ſuch things quæ ipſo uſu conſununtur, as commons, ways in grtſs, authority granted to a man and his 
heirs io hunt in any park, chaſe, or foreſt ; per Doderidge J. Jo. 127. in Lord Willoughby's caſe. 


Cart. 46. Arg. cites Cro. J. 189. Beaudly v. Brook. 


G. Law of Uſes, 281. ſays that things which are mere rights cannot be conveyed by way of uſe, as 
commons, & c. ways in groſs ; for a man cannot walk over ground to the uſe of a 3d perſon. 


2. A ſum of money was delivered to F. S. to the uſe and behoof of 


a woman, to be delivered to her on the day of her marriage; and before 
the marriage the bailor revoked it. Two juſtices held the money 
But Dyer, who was then abſent, 
ſays, it ſeems that the property of the money cannot be changed by 
the words, to the uſe or. behoof. Dyer 49. a. b. pl. 7. &c. Paſch. 
33 H. 8. Lyte v. Penny. 

3. Uſe may be of a leaſe or chattle, Agreed per Cur. And. 294. 
Englefield's caſe, = 

4. An uſe cannot be raifed out of a power, Arg. Le. 148. pl. 
205. in caſe of Read v. Nath. | | 


5. In caſe, the plaintiff declared that the defendant ſeiſed in fee of 


the lands over which there was a way, and of ether lands, by indenture 
of bargain and ſale inrolled, conveyed his lands to F. S. in fee, with a 
way over his lands, and that J. S. leaſed the premiſſes to the plaintiff, 
and that the defendant diſturbed him. The court were all of opinion 
that by this bargain and fale the land only paſſed, and not a way over 
the ſame, becauſe nothing but the uſe paſſed by the deed, and there 
cannot be the uſe of a thing which is nat in eſſe, as a way, common, &c. 
newly created, and no uſe can be raiſed by bargain and ſale, and conſe- 
quently nothing paſſed by the indenture. Cro. J. 189. pl. 13. Mich, 
5 Jac. B. R. Bewdly v. Brook. 


8. C. cited 


Arg. Cart. 
46. Trin. 
£7 Car:-3. 
in caſe of 
TIN KRX v. 
LI DCOTT , 
and that a 
poſſubulity is 
not 2 thing 
in eſſe. And 
Ibid. 48. in 
S. C. he 
urged again 
that a poſſi- 


bility is not a thing in elle, and a uſe cannot ariſe out of it; and ſaid that that is the pinch of that 


eaſe; and adjornatur. 


6. One ſeiſed in ſee may bargain and fell, grant and demiſe land to 
Z. and his heirs to the uſe of C. for years, becauſe he has a fee · ſimple. 
; But 
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But leſſee for years cannot grant and ſell his life to the uſe of one for 
ears. Brownl. 40. a nota there. 

> preg 7. Though an office, as the office of great chamberlain of England, 
281. ſays be perſonal in the execution, yet it is real in the perception of profits; 
the Lords and therefore an uſe may be raiſed thereof The ſtatute of 27 H. 8. 
decreedthat is general, and the word (other) hereditaments is very ſignificant, and 
— roaþ reaches to this caſe; for no man can doubt but this office is an here- 
chamber- ditament, and other than was mentioned before, and ſuch an heredita- 
lain could ment whereof an eſtate tail may be created; per Crew Ch. J. Jo. 


8. A ſeigniory conſiſting of homage and fealty, the ſervice being 
meerly perſonal, and to be performed by the perſon of a man, and reſt- 
ing in feaſance, may be granted to an uſe in reſpect of the poſſibility 
that the tenancy may eſcheat, which perhaps never will be; per Crew 
Ch. J. Jo. 117. 1 Car. in Ld Willoughby's caſe. | 

9. A flewardſhip or bailiwick in fre: ſimple of a manor, may be 
"WW to an uſe being perſonal offices in point of ſervice ; per ow 

h. J. on 117. in Lord Willoughby's caſe, 
10. So a liberty of retorna brevium, which is perſonal, conſiſting in 
execution of proceſs; per Crew Ch. J. Jo. 118. in Ld. Willoughby's 
cafe, cites it as ruled 42 Eliz. B. R. in the Counteſs of Warwick's 


caſe. | 
11. So of a fhrievalty of a county; per Crew Ch. J. Jo. 118. in 
Lord Willoughby's cafe, cites 3 Jac. the Earl of Cumberland's 


caſe. | 
Therefore 12. Where is is ſaid that a truſt cannot be raiſed out of a truſt, 


22 2 and therefore a bargain and ſale by deed indented and inrolled, cannot 
Is man 1 8 

between a be limited to an uſe, becauſe an uſe cannot be lit ited to an uſe; 
mer and yet notwithſtanding when a man is H iſed of an eſtate of inheritance of 
nated fl, in office helden by grand ſerjeanty, whercin there is required truſt in 


2 aria the perſon, yet an uſe, which is a pernancy of the profits belonging to 


has neizker that office, may be raiſed of the eftate of inheritance, otherwiſe no land 
Jn", holden by grand ſerjeanty could be transferred to an uſe, nor any uſe 
by raiſed out of the ſame; per Crew Ch. J. Jo. 118. 1 Car. in parlia- 


rem, nor re- k k 
medy by _ ment, in Lord Willoughby's caſe. 

c Wy 

tat any more perception of the profits by the permiſſion of the ter-tenant and an eflate of inheritance, wherein the 
auer has bath jus in re & jus ad rem, by the rale of the commn law, and for the profit whereof the law 
gives the owner remedy by writ of aſſiſe, and a præcipe quod reddat, as the cafe requires; and the 
canfidence required in the perſon for the executing the office may be an objection (though a weak 
one) that it cannot be transferred over, but not that an uſe, that is, a pernancy of the profits cane 
not be raiſed out of the eſtates, the truſt in the perſon is no objection at all; for the uſe reſpect- 
eth the eſtate of inheritance, and not the perſon. Per Crew Ch. J. Jo. 118. 1 Car. in Parliament, 


in Ld. Willoughby's caſe. 


8. C. cited 13. All lands and inheritance local, as rents in eſſe, advowſons in 
g. Law of groſs, common for ſa many beaſts, liberties, franchiſes viſible or local, 
Uſes, &&. may be conveyed by way of uſe. Jo. 127. by Doderidge J. in parlia- 
281. that all ap — ond TY 8 | 

| Lands and ment in Lord Willoughby caſe, 
inheritances ' 14. But inheritances perſonal, which have no relation to lands 


zeal may be or local hereditaments, cannot be conveyed by way of uſe, as an- 


nuities; 


granted to 


TH FOYER 


Feoffments to Uſes, pl. 29. cites 12 H. 7. 27. 


pl. 29. cites 12 H. 7. 27. 


Ates. 


no inber itunce 
_ . : perſonal can 
be granted to an uſe, as annuities, and the like; for their having the inheritance conſiſts in taking 
the rents; ſo he cannot have the freehold upon the truſt and confidence to permit another to take 


the profits. 


15. Nothing that paſſes by way of extinguiſhment, can be granted 
to an uſe. G. Law of Ules, &c. 281. ; _ 


(E. a) To whoſe Uſe a Feoffment, &c. may be. [ 247] 


; 6 ; : See tit. 
x. A Feoffment or gift to the uſe of an alien born, is good; for uſe Church. 
is nothing but in conſcience; per Yaxley. Br. Feoffments a—_ 
to Uſes, pl. 29. cites 12 H. 7. 27. 8 
nants to ſtand ſeiſed to the uſe of his brother, an alien, the ſame is good, and the uſe will ariſe ; 
per Curiam. Godb. 275. pl. 388. Hill. 16 Jac. B. R. in caſe of Godfrey v. Dixon. But 
by Roll Ch. J. the chancery cannot compel one to execute a truſt for an alien. Sty. 21, Paſch, 23 
Car. in caſe of the king v. Holland. . 

An alien could not compel the feoffee to execute an uſe; for it is contrary to the policy of the 
law that an alien ſhould plead or be impleaded touehing lands in any court of the kingdom, G. 
Law of Uſes, &c. 43. — The king ſhall have the uſe of an alien upon his purchaſe ; for the ad- 
vantage a man receives from his duty, can extend no farther than the obligation of that duty reaches; 
but the allegiance of an alien is temporary, and therefore ſo is his property; and ſince he is inca- 
pable of perpetualneſs of ſubjection, he cannot be protected in any eſtate that is of perpetual conti- 
nuance ; and the inconvenience is the ſame if this be a freehold at law, or a truſt. Ibid. But the 
=_y cannot ſeiſe the land, but may have a ſubpœna to get the pyofits or the eſtate executed to him, 
Abi „ 204. : 


2. So to the uſe of a monk is good 3 per Yaxley, for the ſame rea- A monk 


ſon. But quære of monk, and yet a monk may be executor. Br. bane << 
anu Cy, 1 


cauſe he has 


vowed perpetual poverty, and therefore cannot have property; but he may be an executor, be- 
cauſe poſſeiſed to another's uſe. G. Law of Uſes, cc. 44. 


3 A feoffment to the uſe of the pariſhioners of A. is void; by the An uſe can- 
be 


not be li- 


opinion. And a diverſity was taken by Tre maile, that of things 19 
which have continuance, as feoffment, leaſe, &c. pariſhioners have 3 
no capacity; but contra of chattels perſonal. Br. Feoffment to Uſes, more than 


the land 

; itſelf can; 
per Dyer. 2 Le. 18. in Brent's caſe . Law of Uſes, &c. 44. ſays, the limitation of a uſe to 
the poar of the pariſh of D. is good, though no corporation; for though they are capable of no pro- 
perty at common law in the thing truſted, becauſe the rules of pleading require perſons claiming 
to bring themſelves under the gift; and no indefinite multitude, without publick allowance, can 
take by a general name, yet they are capable of a truſt ; for here the complainants do not derive to 
themſelves any right or title to the eſtate, but ſhew that it has beeu abuſed and mifemployed by the 


owners, contrary to conſcience. Ibid. 204. S. P. 


4. Feoffment made to the uſe of Saliſbury Plain, or of the moon, the 
feoffment is good, and the uſe void; per Brian. Butper Markham, 
all is void. Quzre inde ; for it ſeems that the feoffment ſhall be to the 
uſe of the feoffor, becauſe it was done without conſideration. Br. 


Feoffments to Uſes, pl. 37. cites 7 E. 4. 16. 
5. In quare impedit the defendant pleaded a feoffment of the ma- 8. p. nor 


; any thing at 
ur, the king cannot take 


but 


nor, with the adyowſon appendant, to the ue of the defendant for liſe, is the uſe 


and after to the uſe of the king; and per 


+ 246 


nuities; per Dodderidge J. Jo. 127. 1 Car. in Ld. Willoughby's an uſe, be 
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law. Br. but by matter of record; & for he cannot have /eaffies to bis aſe, Br. 


Aid dei Feoffments, &c. pl. 17. cites 21 H. 7. 28. 


Roy, pl. 66. | | 
cites S. C. The king may be ceſty que uſe ; but then the declaration of uſe, and the conveyance 


itſelf, muſt both be matter of record, becauſe the King's title is corapoundet of both; I fay, nat 
ing of record, but by conveyance of record: And therefore if I covenant 271k N. F. to ly a 

to bim to the king's uſe, which I do accordingly, and this deed of covenant be not inrof/ed, and the deed 

be found by office, the uſe veſteth not; but e converlo [if] inrolled, and the feoffment alſo be 
found by office, the uſe veſteth. Ld. Bacon's Readiags on the Statute of Uſes, 349.—But if I 
levy a fins, or ſuffer a recovery to the king's uſe, and declare the uſe by deed of covenant inrolld, though the 
Ting be not ty, yet it is good enough. Ld. Bacon's Reading on the Statute of Uſes, 350. G. 
Law of Uſes, &c. 44. ſays that though the king cannot have feoffees to his uſe, becauſe he cannot 
take but by matter of record ; yet he may take it when the uſe is found of record, where an 


office is found of the whole matter. 


6. A fine was levied to J. S. to the uſe of B. for life; and after to 
[ 245 ] the uſe 7 the children of S 6.2 1 625 of the limita- 
makes fe. tion, had 2 ſons, and before the death of B. had iſſue two daughters. 
otfment to It was adjudged by 3 juſtices, but Owen e contra, in this caſe, that 
the uſe of the daughters poſtnatæ ſhould not take, but only the children which 
humtelt for vere in e at the time of the limitation. Cro. E. 334. pl. 1. Trin. 6 
after to the Eliz. C. B. Frederick v. Frederick. 


Art iſſue male hereafter to be bern; here no uſe veſts in the ſan. Arg. Dal. 113. pl. 4. 16 Eliz. ia 
Gilbert's cate. 
7. Auſe to a perſon uncertain is not void in the firſt limitation, but 
executes not till tbe perſon be in eſſe; ſo that this is poſitive, that an 
uſe ſhall never be in abeyance, as a remainder may be, but ever in a 
rſon certain, upon the words of the ſtatute ; and the eſtate of the 
feoffees ſhall be in him or them which have the uſe. The reaſon is, 
becauſe no confidence can be repoſed in a perſon unknown and un- 
certain, and therefore if I make a cement to the uſe of F. S. for life, 
and then to the uſe of the right heirs of 25 D. the remainder is not 
in abeyance, but the reverſion is in the feoffor (quouſque ;) ſo that 
upon the matter all perſons uncertain in uſe, are like conditions or 
limitations precedent. Ld. Bacon's Readings on the Statute of 
Uſes, 350. {En 
8. So if I enfeoff one tote ſe of F. S. for years, the remainder 
to the right heirs of J. D. this is in abeyance not executed, and 
therefore not void. Ld. Bacon's Reading on the Statute of Ules, 
50. | | | 
A corpora- _ 9. Ac tion may take an uſe, and yet it is not material whether 
Hon m4jy the feoffment or the declaration be by deed; but I may enfeoff J. S. to 
without the uſe of a corporation, and this uſe may be averred. Ld. Bacon's. 


— Readiz.,, on the Statute of Uſes, 350. 


mit a uſe without deed. Ibid. 355. 


10. If a man covenants ta fand ſeiſed to the uſe of ſuch perſons as 

J. S. ſhall name, this is void, 14 S. names a 4 the fg 

© tor's ſons. But if a man covenants to ſtand ſeiſed to the uſe of ſuch 
of his ſons or couſins as F. S. ſhall name, this is good, if he makes the 
nomination ; for a general coyenant that extends farther than a man's 
own kindred is void, and falls not within the equitable conſiderations 


and being in its creation void, it can never be made good. G. Law 


of Ules, &c. 49. - 
Xx (F. a) Dced 


Ates. 248 


(F. a) Deed and Will. Out of what the Eſtate 
will ariſe: Out of the Deed, or out of the Will. 


I: A Man · made a feoffment to C. to the uſe of his laſt will, expreſſed 8. C. cited 


in the ſame deed, vin. To his own proper uſe for his life; and G. Law of 
. . * . * 7 Uſes, Ec. : 
after to S. his ſon in tail, &c. and after he made a leaſe for years, and 36, 37. That 


died. And it was the opinion of the court, and all except Shelley, that the leaſe 
he may alter his will in this caſe ; for where this wrd will is expreſſed ſhall bind 


in the deed or ſchedule, he may alter his will notwithſtanding the other ” ror 


words; but where the uſe is declared upon the livery, without this prefsly de- 
word will, there he cannot alter his will. Br. Feoffments, &c. pl. 1. clared to be 


to the uſe 
Cites 19 H. 8. 11. of his will 


it ſuppoſes a power in him to change it. —Ibid. 2 12. ſays it is the ſame if he ſuffers a recovery 
to the uſe of his laſt will, and declares uſes by deed in the mean time; yet they are revocable, 
being founded on a recovery ſuffe: ed to uſes that were altcrable at the will of A. Therefore in 
ſuch a caſe he may either declare new uſes, or if he makes a leaſe for years, that ſhall bind the 


perſons nominated by the declaration of the uſes to the will, cites Hob, 349. Bro. 337. b. 19 H. 8. 


12. Dy. 166. 324. 


*[249] 


2. When feoftment is made ts perform his will, or to the uſe of And. 245. 


his will, and after the feoffor deviſed that his feoffees ſhall have the 
land for certain time. Adjudged that the land paſſes by the will ; 
for there is a diverſity where f-offment is made to the uſe of a will, 
or of performance of a will, or 20 ſuch _— as * fall declare by 
his will; for in the firſt caſe the uſe of the feoffment immediately 
executes in the feoffor; in the laſt caſe it is in him only, for want 
of the conſideration in the feoffees till the will is made: ſo that in 
the firſt caſe the deviſe ſhall be deviſe of a tenant in poſſeſſion of 
the land; in the 2d caſe the will ſhall be but inſtrument to convey 
the uſe of the feoffment. Mo. 280. pl. 434. Mich. 31 & 32 Eliz. 
C. B. Batty v. Trevillion. 


pear. 


pl. 259. 8. 
and 


agreed that 
the feoffor 
has the fee, 
and may do 
with the 
land as if no 
feoffment 
had been 
made. Le. 
192. pl. 
2% 3. Co 
but S. P. 
does not ap- 


S. C. and ſame diverfity cited Mo. 516. in Loxy RucxnvursT's Cas, that when 


the reference is to the diſpoſition by his will, there the will is the ſubſtance to guide the matter. 


But when the reference is to perſons whom he ſhail name by his will, there the will is but 
circumſtance, and inſtrument to name the perſons; and the perſons ſhall take nothing but the 


haming by the will, and the /-:fance by the livery.— See pl. 3. 


3- It was reſolved by advice of all the juſtices in England, 1ſt. 
that when feoffment is made t9 the uſe of a loft will, the froffor has 
the land again by the uſe, and this is intended to the feoffor and his 
heirs, 2dly, That when he limits the uſe upon tate + executed to 


uch a perſon, and of ſuch eflate as he ſhall nume by his will, there he 


has power to limit a ufe by the will; and this ſhall not enute by 
will as a deviſe, but upon the ſtature executed as limitation of uſe. 
34ly, If he has eſtate which he may paſs by will, and has alſo a power 
to limit a ule of ho fame land as is aforeſaid, that in ſuch caſe, if he 
deviſes the land generally, the deviſee is in by the deviſe in eſtate; 
but if he limits the uſe by ſpecial words, he thall be in of the uſe upon 
the ſtatute executed. 4thly, If he has power to limit an uſe, and ng 
porver to deviſe the land in «fate, there if he deviſes the land gene- 

Vor. XXII. | : rally, 


6 Rep. 17. 
bh. Mich. 
41 & 42 
Eliz. Six 
E OV ARO 
CLERE'S 
caſe, 8. . 
according- 
1, and 
judgment 
affirmed in 
B. R. 
Cro. E. 877. 
pL 5. Patch. 
44 Eliz. B. 
R. S. C. but 
ad;oraature 


i 
N 


: * a - N 
CCC 


od C * . PI 0 - 
ay perro ot crys ea 0 eee Pt) ans a 2 — * 


249 Uſes. 


—Cro. J. rally, this ſhall enure as a t limitation of the uſe ; becauſe other- 


225 5. a wiſe jt ſhall be void, as in the principal caſe he could not deviſe the 
rin. 2 Jac. 

B. R. S. C. land becauſe he had conveyed two parts before. Mo. 567. pl. 773. 
wr. 4 Parker v. Sir Edward Clere. 

ment at- 

firmed. And Coke Attorney General, ſaid that Husstr's caſe in the exchequer, after argu- 
ment, was adjudged accordingly, that it ſhould not enure as a deviſe, but as a limitation upon 
the former feoffment ; for otherwiſe the will would be utterly void. S. C. cited Mo. 611. 
pl. $42.—Gilb. Law of Uſes, 210, 211. cites S. C. and the diſtinction as above in Mo. —8. C. 
cited ibid. 204, 205. and ſays the reaſon of the diverſity ſeems to be this, in the firſt caſe he hav- 
ing limited no uſes, and having a uſe to him and his heirs, the feoffment in both caſes being made 
without conſideration, the ſtatute executes the eſtate fully in him again, and leaves nuthing 
in the fecffee; but in the latter cafe, there being uſes exprefsly named, though the feoffor 
had bis eſtate again, yet there is a poſſihility left in the feotfee, which becomes an eſtate when the 
contingency happens; bat then it will be objected, that the firſt feoffment being made upon truſt 
and confidence to perform his laſt will, this was a uſe in contingency ; and fo there is the ſame 


reaſon for this caſe as for the other; but it may be anſwered, that this is no uſe; or if it were one 


at common law, yet that is now deſtroyed by the feaffee, who can never perform the truſt re- 
poſed in him becauſe the eſtate preſently by the act out of him; at common law, it might be a 
uſe, for he had an eſtate in him; ſo that he could perform the will of the deviſor. But in the 
other caſe, the will is but a direction of the perfons, and the eſtates they ſhall have according to 
this power reſerved upon the feoffnent, and there upon the original feoffment there was nothing 
for the feoffees to do. | | 

When the feotfment was made to the uſe of the feoffor's laſt will, this was expounded to 


be no more than reſerving a power to diſpoſe of the land by will, which as owner he might 


do before, and not that he defigned himſelf to raiſe a particular authority to limit an uſe to 
this or that perſon upon the feoffment; ſo the feoffment being made without conſideration, 
was to the uſe of him and his heirs; and therefore when he diſpoſes of tl. land, though he did 
it as having a power by the feoffment, yet the will took effeR, as he was owner of the land. But 
this diſtinction ſeems to me to have no manner of reaſon or ground for it in any fair conſtruction. 
Gilb. Law of Uſes, 210. 

® + A if one levy a fire to ſuch uſes as be ſhall name by hi; will, and he declares them after by his 
will, yet this ſhall not be deviſe of the land, but it ſhall paſs by the eſtate executed. Arg. Mo. 
262. pl. 412. in Lady Greſham's caſe, | 

T And ſhall not enure as a deviſe. Arg. Mo. 519. cites 35 Eliz. at St. Alban's term, reſolved 
in the caſe of Thomas v. Gwinn. 


*[250] | 
It was ar- 4. Ferffment by A. of 2 ſeveral acres, whereof one was leaſed ta 
gued, tht B. and the other to C. to the uſe of his laſt will. A. makes livery 


though a . . 
12, Fac on the ſeveral acres, but B. refuſes to attorn.—A. makes his will, 


may enure and declares the uſe to himſelf for life, the remainder to a ſtranger, 


1 5 B. grants his eftate to the feoffee, and the feoffee dies. Per Cur, 
*tcannct This does not enure to make attornment and ſurrender, as expreſs 
enure for ſurrender will ; for expreſs ſurrender admits the reverſion to be in 
part #2 on? the grantee to whom the ſurrender is made. But here, before at- 
part in an- turnment, the grantee has nothing; and after attornment, the par- 
ether, and ticular eſtate being granted, it ſhall be drowned in the reverſion ; 
for that this and though the words of the deviſe are that his feoffees and all other 


ee perſons, which after his deceaſe ſhall be ſeiſed, ſhall be ſeiſed to 


for on: acre the fame uſes before declared; and of B.'s acre he has no feoffee, 


«nd declara- but the feoffinent void for want of attornment, yet it was agreed that 
wood the tie was good, 2 — 51. Hill, 8 Jac. C. B. Bone v. 
ment for the Stretton. . 


ot her acre; : | 
for it is agreed in StR ROWLAN D Heywooy's Cass, 2 Rep. 35. a. 6 Rep. 18. a. S Eb wax 
Crrrs's Cask, and alſo in this caſe, the deviſor has expreſsly declared that the land ſhall paſs by 
the feoffment, and that the will ſhall be but a declaration of the uſe of the feoffment, and ſo no- 
thing ſhall pais by the deviſe ; to which the juſtices ſeemed to accord, and ſo it was adjudged ace 


cordingly. 2 Brownl. 524 Bone v. Stretton. 


5. A. 


| 
| 


L 
WW 


Ates. 8 280 
8. fine is levied, to the uſe of ſuch perſons, and for ſuch eſtates, 2 39+ | 
as the conuſor ſhould limit and appoint by his laſt will. He after ich. 9 Jae. 


in the court 


this covenants to fland ſeiſed of theſe lands to the uſe of his 2d fon and of wards. 
his heirs, and = 2 0 and diſpoſes _ 2 eftate yo Brand's 
according to the pawer. The queſtion was, which of theſe diſpoſi- _ 
tions ſhould take place, the deed or the will? the will was accord- 

ing to the power, reſerved upon the fine, and the deed intervened be- 

fore they came to execute this 2 It was there held, that having 

made a diſpoſition of the eſtate by deed, though by a covenant to 

ſtand ſeiſed, that ſhould take effect; and the will, though made ac- 
cording to the power, came too late to execute it. Chan. Caſes, 100, 

101. per Holt. Ch. J. in his argument in caſe of Bath v. Monta- 

gue, Cites Lee 39. Broad's caſe. 

6. Copy bolder ſurrenders to the uſe of his laſt will. The will 

is only declaratory of the uſes of the ſurrender, and nothing paſſes 

by the will, but all paſſes by the ſurrender; per Williams J. and 

agreed per Fleming Ch. J. Bulſ. 200. Paſch. 10 Jac, Se- 

maine v. | x 


FAIL" 


7. A. infeoffed B. and C. to the uſe of hinſelf for 425 and after 
his deceaſe to the uſe of ſuch perſon or perſons as he ſhould appoint 
; by his will, for ſuch intereſts or otherwiſe as in his ſaid will ſhould | 
4 be ſpecified, A. made his will, which being without reference | 
4 to the feoffment, the law will conſtrue it as the will of him that is | 
. owner, and may diſpoſe of it as owner, and not as declaration of the 
is uſes, which is an authority only; ſo that what the will was ſufficient | 
Do to paſs as a will, paſſes by it; but other things therein deviſed, 4 
4 which would paſs as by a declaration of the uſes of the deed, will 4 
not paſs; and it cannot be conſtrued a will for one part, and an au- = 
thority for another; per 3 juſtices againſt Croke J. Cro. Car. 38. | 
70 pl. 5. Trin. 2 Car. C. B. Brown v. Tailor. | 
ry 8. Sir W. D. enſeoffed ſeveral to ſuch uſes as be ſhould declare by 4 cited p | 
ill, his will in writing. If, in purſuance of that feoffment, he had li- Fleming ll 
er. mited the uſes by his will, the will had been but declaratory; though — ; 5 1 
ur. if he had made a feoſpinent to the uſe of the will it had been otherwiſe, in SrMAr- 4 
efs according * to + SIR EDw. CLEER's CASE. 6 Rep. 18. Vent. e's caſe, 1 
in 194. Patch. 24 Car. 2. B. R. in Sir Ralph Bovey's caſe, | 2 oye F 
at- | will is only diretory. zo Rep. 86. in Loveis's caſes f 
ar- 5 | *[261] [ 
on; 9. Ard Hale ſaid, that my Lord Coke made a e (provided 5 |. 
her that he might 470 2 by his will) to the uſe of the feoffee and his 1 
to heirs; and reſolved, in that caſe, he might declare the uſe by his 
fee, will, which ſhould ariſe out of the feoftment. Vent. 194. in Sir { 
that Ralph Bovey's caſe. [i 
* 10. If a ſettlement be made and lands charged with ſuch a ſum of i 
money as a will fhall declare, the will in ſuch eaſe will be but e- l 
5 claratiue, and not operative. Cited 2 Vent. 367. in LoD Paws '| 
_ by LEx's caſe, as the cafe of Bond v. Richardſon. | 
0 no. 1 
ed ac- | 1 
5 A. T 2 (G. a) Rules 


251 * | Ates. 


(S. a) Rules relating to Uſes. 


I. U SES are not allowable Hut as they are conſonant to the rules 

in law and reaſon, by Anderſon Ch. J. Cro. E. 334. Trin. 
36 Eliz. C. B. in caſe of Frederick v. Frederick. | 
2. This rule is to be obſerved in uſes, that in every caſe there is 
to be donor and donee, who ſhall take as well in limitation of an uſe 
as of an eſtate executed; and though the common law knows no- 
thing of uſe, yet now by the latute an uſe is 1 ms and to take 
ſuch an eſtate there ought to be a donee ; per Walmſley. Cro. E. 


354. in caſe of Frederick v. Frederick. 


(H. a) Good or not. Limited upon what. 


T. AN uſe to be raiſed en an impoſſibility ſhall never ariſe, as if I 


covenant to ſtand ſeiſed to the uſe of B. and his heirs, after 

the end of a term for years, which J. S. has in the manor of D. 

whereas J. S. has no term in it, in ſuch caſe the uſe ſhall never 

_ ariſe. Arg. Le. 195. And S. P. admitted, ibid. 199. pl. 279. in 
Lu. Paget's caſe. 

2. An uſe ſhall begin on à contingency; per Gawdy J. and cites 

27 H. 8.5. Andif A. and B. covenant by indenture that A.'s 

fon ſhall marry P.'s daughter, on which B. pays A. 100 l. and A. 

covenants that if the marriage do not take effect, that A.'s feoffees 

ſhall ſuffer B. his executors and aſſigns to have the iſſues and pro- 

: fits of certain lands, till B. his executors and aſſign ſhall be con- 

— tented of the faid 1001. by A. his executors or aſſigns, there if the 

marriage takes not effect upon ſuch contingent, the uſe ſhall ariſe 

to B. Per Manwood J. 2 Le. 16. pl. 25. in Brent's caſe. | 

3. A future uſe may well be raiſed on non-performance of a con- 

— "a dition; 25 Glanvil. Cro. E. 689. in caſe of Such v. . 


20 Eliz. ia Cites it as adjudged in Pl. C. Bracebridge's caſe. 
C. B Brace- TE 
bridge's cate accordingly. ——Mo. 90. pl. 243. S. C. by name of Hartwell v. Lucas..z Le. 


221, 222. pl. 28 1. S.C———5. P. by Manwood J. 2 Le. 16. pl. 25. in Breat's caſe. 


» 


nag] (I. a) Limited in futuro. 
I. I F a man covenants that after his deceaſe bis heirs ſhall fland 


ſeiſed to the uſe of his e ſon, it is void; per Hobart 


Ch. J. Hob. 313. in caſe of Kibbet v. Lec. | 
So of a bar- 2, Limitation of an eſtate n a covenant to ſtand ſciſed may be 


* made to commence after the anceſtor's deccaſe; for the old ſeiun of 


be good; of Southcot v. Stowel. 


ane ſo of 3 | 

limitation of uſe upon feoffment, fine, or recovery; for uſe is volatile, and may commence in fu- 

ture but not ſo where tile eſtate paſſes by bvery to ayvid abeyance and the incongruity that any 
ſhould 


fderation the covenantor is enough to ſupport it. Arg. 2 Mod. 208. in caſe 


death of J. S. is a future uſe; but if it were limit 


Uſes. : 


252 


ſhould have a particular eſtate without donor or leſſor; and this is by rule of common law. But 
in the caſe of uſes it is raiſed out of franktenement, and when it is raited, the ſtatute 27 H. 8. tranſ- 


fers that to the poſſeſſion. Jenk. 247. pl. 37. 


3- Where a new rent is created, though for life or in fee, it 
may in its creation be limited to take effect at any time in futuro, 
becauſe it has no exiſtence till that time comes, and ſo no ſuſpen- 
ſion of any freehold, Carth. 308. Paſch. 6 W. & M. B. R. Oſ- 
mere v. Sheaf. 5 


But where 
an old rent 
is granted 
for life, or 
in fee to 
commence 
in futuro, 


there the grant is void, becauſe there is a rent in eſſe, and ſo the freehold of that rent which was 
in eſſe at the time of the grant will be ſuſpended, and therefore ſuch grant is void. Carth. 308. 
Oſmere v. Sheaf ——Carth. 352. Arg. S. P. in caſe of the King v. Kemp. — The ſame law of a 
new oe; and the ſame difference is between a new and old office as between a new and old rent. 


Caith. 352. Trin. 7 W. 3. B. R. the King v. Kemp, 
4. A feoftment to the uſe of the right heirs of F. S. after the 


to ariſe after 
the death of one without iſſue, this is void, without a particular eſ- 
tate to ſupport it. So is Pell and Brown's caſe, unleſs the dying 
without iſtue be within a certain term, as within the life of a man; 
for otherwiſe the law will not expect the veſting of it; but will 
conſtrue the limitation to be void, becauſe the poſſibility is foreign; 
per Holt Ch. J. and ſays that HoLcroFT's caſe in » Moor is ex- 
preſs. 12 Mod. 39. Paſch, 5 W & M. in caſe of Davis v. 
Speed. . 5 : 


(k. a) New Uſes. Where well limited upon à re- 


vocation or Power reſerved. 


I. A Sulfered a common recovery, and 13 H. 8. declared the uſes 


to be to the intent the recoverors ſhould perform his will 


touching the diſpoſition of thoſe" lands, and then willed fo and fo; 
per Dyer Ch. J. A. may at any time alter this will and the uſes di- 
rected in it; for will and lat will are intended all one. And this 
indenture is quaſi a will which is changeable z and the other juſ- 
tices agreed to this opinion. D. 314. b. pl. 97. Trin. 14 Eliz, 
Anon, 

2. A. ſeiſed in fee, and having iſſue only three daughters, B. C. 


and D. covenanted to fland ſoiſed to the uſe of himſelf for life, and af- 


ter his deceaſe, then to the uſe of his daughters, and if any die without 
iſſue their part to go to the ſurvivors and the heirs of their bodies, 
provided that * it ſhall be lawful for the ſaid A. to limit any part of the 


faid land by will for the advancement of any perfon for 775 lives or 
i 


years, 2 payment of his dehts, or legacies, perform of his ſervants, 
or other reaſonable conſideration. B. died without iſſue, then A. 


| affiened great part of the land limited before to B. to D. for the 
2 


vancement of D. and the heirs of her body for 1000 years. 
Adjudged by all the juſtices of England, that the limitation for 
1000 years was void, and not warranted by the faid proviſo. 1 
4 175. a. b. Hill. 26 Eliz. in the Court of Wards, Mildmay's 
Caſe. | | | 


* 


* Mo. 486. 
pl. 686. 


Cro. E. 34. 
pl. 1. Mich. 
25 & 27 
Eliz. 
M1iLlLDMAY 
v. STANDbe 
rsn 8. © 
and judge 
ment was 
armed in 
B. R. For 
the proviſo 
was to limit 
any part for 
pav nent of 
debt, &c. 
preferment 
of his ſer- 
Vants, or 


other reaſonable conſiderations, &c. and this demiſe for 1000 years is not reaſonable, nor can it be 
for the advancement of the blood of A. wiich was the intent of the indenture, for it ſhall go 


*[253] T3 


to. 
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Ates. 


to D. s huſband if he furvives her, and if N. ſurvives him, it will go to her executor on her death, 
and by no paſſibility can go to the heirs or blood of A. but will go to ſtrangers. Beſides C. 


by the indenture was to have a part of it, whereas by this leaſe all her intereſt in effect is quite 
taken away contrary to the intent of the indenture.— Mo. 144- pl. 287. S. C.—— Nate 
847. Pl 36. S. C. | . 


Noy. 38. 
Allwaters 
v. Bird, 
S. C. but 
S. P. does 


not per. 
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ee Execu- 


3. M. a widow made a foofiment in fee to the uſe of herſelf for 
7255 remainder to B. her youngeſt ſon in tail, remainders over, rever- 

n to her awn right heirs, with a power of revocation on tender of 
10 J. to the feoffees, and that then the ſaid uſes ſhould be void, and 
that the feoffees ſhould ſtand ſeiſed to ſuch new uſes as ſhe ſhould 
declare; afterwards by another deed foe did revoke the former uſes, 
and declared that the feoffees and their heirs /hould ſtand ſciſed of the 
lands to the uſe of G. V. for life, remainder to herſelf for life, re- 
mainder 10 B. in tail, with remainder as before; afterwards B. died, 
leaving iſſue a daughter, then M. died, leaving A. her eldeſt ſon 
and heir. It ſeems, that if A. had entered after the death of M. 
(which he did not) that in ſuch caſe he had defeated clearly the eſ— 
fates and uſes limited by the firſt indenture; but not having en- 
tered, the Attorney General thought it clear that the eſtate limited 
in tail to B. was not avoided. And yet it ſeems that the laſt limi- 
tation in the new indenture is not ſufficient to ſettle good uſes de 
novo, but that the old uſes being void the land deſcends. Mo. 744. 
pl. 1023. Paſch. 42 Eliz. in the court of wards. Vernon's caſe. 

4. A. ſeiſed in fee infesffed J. S. and 7. M. to the uſe of himſelf 
for life, remainders over with a power of revocation on tender of 12d, 
&c. to the feoffees, and then the ſaid ujes to ceaſe, and to be to the 
5 him and his heirs; accordingly A. revokes, and by a new deed 

clares that J. S. and F. NM. for good conſideration in the deed ex- 
Bale, ſhould fland ſciſed of the ſaid land to the uſe of himſelf, &c. 

ut held that this 2d indenture is not ſufficient to raiſe the new 
uſes ; for though the conſideration, (viz. blood and altection) be 
ſufficient, yet he does not covenant to raiſe them out of his otun poſſeſ- 
fon, but that his feaffees ſhould be ſeiſed. So that none but thy tuall 
Rand ſeiſ d, whereas he has not any feoffees, and therefore 15 uſc can 
ariſe. And the intent ſhall not make it ta be coultrued that he 
himſelf ſhall ſtand ſeiſed, ſeeing that he has no feoffees. Cro. E, 
856. pl. 21. Mich. 43 & 44 Eliz. C. B. Atwaters v. Bird. 


(L. a) Limitation. Good. Fee after a Fee. 


bory cevite. 1. PEOFFMENT in fee by A. to tis to the uſe of A. and 


B. for their lives, remainder to C. their ſon for his life, and 
er to other tius feoffees to the uſe of the heirs of the body of C. 
c. All the juſtices held that the 2d feoffees had not the fee, becauſe 
the fee-ſimple was given before to the firſt feoffees ; and one fee - ſimple 
cannot depend on another, notwithſtanding that after the deter- 
mining of the former uſes for life, the fee-fimple ſhould be veſted 
again in the heirs of the feoffor : and that the words (that the 2d 
fcoftees ſhould be ſeiſed) ſhoull be void, And the latter uſe is - 


.in © os --.w 


2 


terly void, and ſhall not be raiſed by indentment. But otherwiſe it 
had been if it had been by deviſe. Godb. 7. pl. 9. Paſch. 23 Eliz. 
C. 1 | | 
2. A. feiſed of land in fee and of other land in reverſion after the 
death of — for mh levied fo of the whole, =_ 12. parcel 
in poſſeſſion to the ule of himſelf for life, the remainder to M. his wife 
for life, remainder ts B. his fon and heir apparent, his heirs and aſ- 


the death of F. and A. to the uſe of B. his heirs and aſſigns for ever. 
And in caſe B. die, living A. then the whole to the heir of A. and his 
heirs far ever. B. dies leaving iſſue C. then J. and M. die. A. 
conveys the land to a ſtranger and his heirs. And whether C. or 
the grante» of A. ſhould have the land, is the queſtion. This caſe 
was argued by Pollexfen for C. the heir of B. and he reports that 
the court was of opinion that the clauſe, and in caſe B. dies, &c, 
being by way of limitation of an uſe, was a good limitation; but 
that no judgment was given, becauſe there were diverſe imperfec- 
tions in the verdict, but that a new venire facias was awarded, and 
afterwards the parties agreed. Pollex. 72. and 99. 22 Car. 2. B. R. 
Carpenter v. Smith. | 


(M. a.) Uſes upon Uſes. 
I, 1 SE cannot be on a uſe, See (O 3) pl. 4. and the notes 


there. | ; 
2. Poſſeſſion is transferred to the uſe by the flatute, and therefore 
an «ſe cannot be expreſſed upon an uſe, as feoffment to F. S. to his 


own uſe, and that he {hall be ſciſed to the uſe of R. H. this is void to 


R. H. becauſe the uſe and poſſeſſion was to J. S. before. Mo. 46. 
pl. 138. Per Brown J. Mich. 5 Eliz. Anon. 
3. A. enfeoffed B. and C. (his two ſons) to the uſe of himſelf 


for life, and after to the uſe of them and their heirs, ad ultimam vo- 


Jens for ever; and as to the other parcel in the poſſeſſion of J. after 


luntatem ſuam perimplendam, and afterwards deviſed it to D. Per 


Gawdy, D. ſhall not have the land, for an uſe cannot be limited to 


an uſe. So that when he limits it to the uſe of his two ſons and 
their heirs, he cannot afterwards limit it to the uſe of his laft 


will; but the words, ad ultimam, &c. are void words, as to the li- 


miting any uſes thereby, And to that opinion Clench J. agreed 


but Fenner J. doubted. Adjornatur. Cro. E. 382. pl. 2. Paſch, 
37 Eliz. B. R. Girland v. — | SE 


I. I F A. covenants with B. that when A. ſhall be enfeoſfed by B. 
of three acres in D. that then the ſaid A. and his heirs, and all 


others ſeiſed of the land of the ſaid A. in F. ſhall be thereof jeiſed to the the court of 
uſe of the ſaid B. and his heirs; there if A. makes a feohment of 


een his 


I Rep. 99s 
a. ches S. P. 
adjudged in 


Wards. 


3 Eliz. 


- ® 


* 


N. a) Springing Les. What are, and good. - 1 8 - ö 


Woud's his land in S. and after B. enfeoffs A. of the ſaid three acres in D, 


chen A. 's feoffees ſhall be ſeiſed to the uſe of B. notwithſtanding 


® 2 Sid. 98. 
ſays, [Foy that he had no notice of the uſe ; for the land is and was bound with 


3 the uſe aforeſaid, * to whoſe hands ſoever it ſhall come; and it is 
Chudley's not like to the caſe where the feoffee in uſe felis the land to one 
caſe, who has no notice of the firſt uſe. For in this firſt caſe the 
uſe was not in eſſe till the feoſtment be made of three acres, 
and then the uſe commenced. Br. Feoitments al Ules, pl. 50. 
Cites 30 H. 8. 5 
2. Though uſes of à fine by A. to B. are upon condition to pay 
to A. 401. per ann. for his life, but in caſe of Gault, then to the 
uſe of A. for his life. Per Glanvil. J. this being to the conuſor 
himſeif is a condition. But if it had been /:mited to a flranger to 
have ariſen on ſuch a condition, it had been a ſpringing uſe to him 
on the non-performance thereof. Cro. E. 689. pl. 23. Trin. 41 
Eliz. C. B. Smith v. Warren. | | 
3. A ſpringing executory uſe wo after a dying without iſſue 
the law will not expect. Per Cur. 2 5 
in B. R. in caſe of Davis v. Speed. 
So it is, if 4. Feoffment to the uſe of A. and his heirs, #9 commence 4 gears 
5 b from thence, is good, as a ſpringing uſe, and the whole eſtate re- 
7 b mains in the feofior in the mean time; per Holt. Ch. J. 2 Salk, 


«th of 4. 675. in caſe of Davis v. Speed. 


| without 1{ue, 


if be dic without iſſue within 20 years ; per Holt Ch. J. 2 Salk. 675. in caſe of Davis v. Speed. 
12 Mod. 39. S. C. and S. F. Mod. 120. in cate of Pybus v. Mittord. BE x 

Ortothe 5. Feoffment to the right heirs of B. This is no good ſpringing 
uſe of /#- uſe, per tot. Cur. becauſe it is by way of preſent limitation. Alter, 


2 4 where it is future, as to the right heirs of B. after his deceaſe. 
it is good if 1 Salk. 125. p. 3. 5 W & M. in B. R. in caſe of Lamb v. 


I. domi Archer. SR 
nate ; per 
Bridgman Ch. J. Raym. $3. Mich. 15 Car. 2. C. B. in cafe of Bate v. Amherſt and Norton, 


cites 1 Rep. 176. b. Mildmay's caſe, and 8 Rep. 95. Manning's caſe. | 


Mod. 161. 6, If A. covenants to fland ſeiſed to the uſe of the heirs of his own 
mcg Body, begotten after the deceaſe 7 B. This I, good limitation of 
Mitford. A paß ne uſe; and the old eſtate remains in A. till the contin- 
_ gency | 
| of Hale Ch. J. Carth. 263. in caſe of Davis v. Speed. 
Tf 1 bg i 7. The firft uſe may be a ſpringing uſe ; for if A. bargains and 
ard fell my ſells to 2": we of B. 5 years hence this is a good future uſe; per 


oo es Holt Ch. J. 12 Mod. 39. in caſe of Davis y. Speed. 


inberitance of the uſe ouly paſſes, and there remains an ://ate for years by a kind of ſubſtraction of the in- 
heritance or occupier of my eſtate, but merely at the common law. Ld. Bacon on the Statute of 


Uſes, 35% 


[ 256 ] (O. a) Second, or ſhifting Uſes. 


I. OTE if a man made a ferfinent in fee before the ſtatute 
N of uſes, made anno 27 jon ow after this ſtatute- 


ie the uſe of M. and his heirs till A. paid 40 l. to the faid W. m_ 
| . a tha 


alk. 675. Hill. 3 W. & M. 


appens; per Holt Ch. J. who ſaid that this was the opinion | 


att 5 Hed 


* 


as 0 


Uſes, 


then to the * uſe of the ſaid A. and his heirs, and after comes the ſta» 
tute of uſes and executes the eſtate in W. and after A. pays to W. 
the 401. there J. is ſeiſed in fee if he enters; by ſeveral, But by 
ſome A. thall not be ſciſed in fee by the ſaid payment, unleſs the 


feotfees enter; quære inde, And therefore it ſeems to be ſureſt to 


enter in the name of the feoffees, and in his own name, and then the 
one way or the other the entry ſhall be good, and ſhall make A. to 
be ſeiſed in fee; and therefore fee that a man at this day may make 
a feoffinent to uſes, and that the uſe all change from one to another 


buy att ex poſt facto by circumſtance, as well as it ſhould before the 


ſtatute 27 H. 8. of uſes. Br. Feoffments al Uſes, pl. 30. cites 
5 E. | 

2. If 1 limit an uſe jointly to two perſons not in eſſe, and the one 
comes to be in eſſe, he ihall take the intire uſe ; and yet if the other af- 
terwards comes in eſſe, he ſhall take jointly with the former. Ld, 


Bacon on the Sta:ute of Uſes, 351. 
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4; if I 
make a fe- 
offment to 
the uſe of my 
wife th :t 
ſhall be and 


my fir? begotten ſon for their lives, and I marry my wife takes the whole uſe, and if I afterwards 


have a ſon, he takes jointly with my wife, Ld. Bacon on the Statute of Iſes, 351. 


3. A, ſeiſed of the manor of K. leaſed 6 acres, parcel of it to F. S. 


for 21 years, without any remainder, and after lets the 6 acres ro F. D. 
far 26 years, to begin after the expiration of the finſt leaſe, rendering 


rent; and afterwards made a feoſfment of the manor and all his lands 
to the uf: of toy outs and their heirs, upon condition if they did not pay 
10,000 l. within 15 days, then it ſhould be to the 75 of himſelf and 
A. his wife, the reverſion to C. their 2d ſon in tail, with divers re- 
mainders over, the remainder to his right heirs, livery was made «f 
the land in pa, ons and not in the fix acres, the money was not paid; 
afterwards 75 . attorned; A. and MH. died; the firſt leaſe ended; 
J. D. died; M. married the defendant ; C. diſtreined for the rent. 
Acjudged, that though the reverſion of the 6 acres did not paſs b 
the livery without attornment, yet the attornment of J. S. the firſt 
leſſee, was ſufficient ; and although the uſe to the feoſtees and their 
heirs was determined before the attornment, yet the attornment was 
good to paſs the reverſion to the laſt contingent uſe, and fo the title 
of C. to the rent was good. Mo. 99. pl. 243. Hill. 14 Eliz. 
Harwell v. Lucas. | | 


but to the uſe only ; and the meaning was, that the feoffor ſhould never have the 
And. 113. pl. 157. S. C. by the name of RrxacearinGE v. BuaceskinGe hut S. p. 


again. 


2 Le. 221. 
pl. 281. 
Paſch. 16 
Elize G. N. 
BA WELL 
v. Lucas 
S. C. and 
Dyer ſaid 
that h- ar- 
rorament, 
n 1 
tertiie 15 
days i; good 
to raiſe ſe- 
condary 
uſes, though 
the £1 it 
uſes did not 
take effect x 
for the con- 
dition is not 
annexed to 
the ſtate of 
he land, 
inheritance 


does not appear. — Le. 254. pl. 355. 20 Eliz. C. B. BraceurinGt's caſe S. C. and S. P. ad- 


judged accordingly, that the limitation beyond the firſt ute {hall not be defeated for 
torument to the firſt uſes. # 


4. Conveyance by fine to A. B. to the uſe of C. D. and M. his 


wife for life, remainder after their deceaſe to the uſe of (s execu- 
tors for fix months, and after the {ix months ended to the uſe of E. 
and the heirs male of his body, remainder to C. and his heirs, pro- 


vided if C. at any lime after have iſſue of his body, or any wife of 


C. at his deceaſe be entient with any iſſue begotten by C. then 
of fuch iſſue had, and after 5001. paid to G. or tendered and re- 
uſed, within fix months after the birth of ſuch iſſue, then the uſe of 


the ſaid lands immediately after the fix months expired ſhall be 10 
. | C. and 


Want of at- 
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C. and the heirs of his body, and in default to C. and his heirs for ever. 

M. dies, and C. marries N. per Plowden and Dyer, before the per- 

formance of the contingent, C. has no larger eſtate than he had be- 

fore. D. 314. pl. 96. Trin. 14 Eliz. Anon. 

5. A. made a feoffment to the uſe of himſelf in tail, remainder to 

B. his fon in tail. A. died, B. entered, and by indenture bargained 

and fold (without any words of dedi & conceſi) the lands to the uſe 

of J. 8. in fee; and in the indenture was a letter of attorney to 

make {zver;, which was made accordingly. J. S. by the ſaid inden- 

ture covenanted, that if B. before ſuch a day paid 40s. that then 

S. and his heirs would ſtand ſeiſed, &c. to the uſe of B. and his 

eirs, and if B. did not pay, &c. then 4 the ſaid J. S. did not pay to 

the ſaid B. within 4 days after, 101. that J. S. and his heirs ſhould: 
thenceforth be ſeiſed to the uſe of 8 B. and his heirs, &c. and B. 
covenanted further to make ſuch further afturance as_the counſel of 
B. ſhould adviſe. Both failed of paymint ; B. levied a fine to J. S. 

without any conſideration. It was aujudged à good feoftment well 

executed by the livery, notwithſtanding the words of bargain and 

fale only; and that the covenant to be ſeiſed to the new ſes ccndi- 

tionally, upon payment and non-payment, being in one and the ſame 

dced, ſhould raiſe the uſe upon the contingency according to tne li- 

mitation of it. Le. 25. pl. 31. Trin. 26 Eliz. B. R. Benicombe 

1 v. Parker. | | | 

But God 6. A. made a feoffment to the uſe of ef for life, remainder ta 
— his wife for life, remainder to his right heirs, with a proviſe if his 
ceived the fon interrupted his wife it ſhould be to the uſe of the wife and 
reaſon ber heirs, A. made a leaſe for years, to begin after * his deceaſe, ( 


— and died. The ſon diſturbed che wife. Reſolved, that the uſes 


dne % i-. will not ariſe to give the wife the fee. Arg. Cro. E. 765. in cafe 0 
Emitzd te the of Wood v. Reynolds, cites it as Hill. 42 Eliz. The caſe of Leigh t 
e bers v. Burton. a h 
vas the an- - ; ; it 
cient reverſion, and no new eſtate, and a condition cannot be annex d thereto, Thid. —— Accordingly Mo. 4 
742. pl- 1022. Mich. 41 & 42 Eliz. Barton's caſe, S. C. ſays it was to begin after the “ wife's Ir 
deceaſe. Reſolved by Popham and Anderſon Ch. J. clearly, that the future uſe was checked by vi 

the leaſe, and never ſhal! are et fince it could nat ariſe at the death of the wife, by reaſon of | 
the leaſe for years, it is deſtroyed for ever; yet nota, (ſays the reporter) that the leaſe} was only an th 


intereſſe termini all the time of the wife's life; and the diſturbance which ought to raiſe the uſe 
in fee to the wife, was made in her life before the commencement of the leaſe. G. Law of 
Uſes, &c. 138, 139- cites S. C. and ſays the wife ſhall not have the reverſion, becauſe the leaſe has 
altered it; for there is the ſame eſtate to be executed iu the wife as was in being at the diſpoſition 
of the particular eſtate. 7 | 


7. A. bargained and fold land to B. and his heirs for 500 I. upon 4 

| condition that if A. paid B. 500 l. he might re-enter, and be ſeiſed to 
"© the uſe of himſelf and his heirs, until he attempt to alien without the 
aſſent of B. and then to the uſe of B. and his heirs, and a fine was le- 
4 vied to thoſe uſes, A. paid the 5001. and entered. Afterwards 
| A. aliened to J. S. without the aſient of B. Per Ld. C. Egerton, 

} No uſe will ariſe to B. becauſe B. entering for the condition broken, 
ought to be in of the old uſe and eſtate, and cannot be ſeiſed to the 
| other uſe; alſo the fine was levied to B. by which B. who was the 
| conuſor, and alſo bargainor, who came in by the uſe of the fine, 


cannot /and ſeiſed to any other uſe; for then there ſhould be uſe 
| upon 


upon uſe, Mo. 761. pl. 1054. Paſch. 3 Jac. in Chancery, Hol- 
loway v. Pollard. | 


* 


(P. a) Ceſer of Uſes. How. And in what Ca- [258] 


ſes they ariſe again. 


T. R ENT was granted by fine, with condition that when any 
heir is within age, that the rent jhall ceaſe during the nonage, 

and the feme recovered dower during the nonage, & ceſſet 'executio, till 

op e age of the heir, Nota. Br. Judgment, pl. 41. cites 24 E. 
I. 


: 2. A. levied a fine of five yard-land to the uſe of himſelf for life, 

remainder to tha uſe of B. his eldeſt fon, and M. his wife, and the 
| heirs of the body of B. Proviſo if baron die, living A. that MM. 
| ſhall have one-yard land and a half in paſſeſſun for her life ; but does 
| | not fay what yard-land and a half in certain. B. dies. M. enters, 
and elects one-yard land and a half. Adjudged by all the Jn 
except Anderſon, with the advice of Popham and Periam, that the 
uſe for the life of A. ceaſes by the election, without entry into the 
land elected by H. Mo, 602. pl. 832. Trin. 39 Eliz. C. B. 
Marſhall v. Marſhall. * 


Rf 3. An eftate tail may ceaſe for a time, and yet riſe again; and 
G may ccaſe as to one perſon, and be in force and eſſe as to another; 
4 per Hobart Ch. J. Hob. 257. in caſe of Duncomb v. Wingheld, 
3 cites Beaumond's caſe. 3 

8 4. If I entail a contingent uſe, both eſtates are alike ſubject to the 
bs contingent uſe when it falleth ; as when I make a feoffment in fee to 
zh the uſe of my wife for life, the remainder to my firſt begotten jon, I 


aving no ſon at that time, the remainder to my brother and his hears ; 
if my wife dies before I have any fon, the uſe ſhall not be in me, but 


e's in my brother : and yet if I marry again, and have a fon, it ſhall di- 

by veſt from my brother, and be in my fon. Ld. Bacon's Readings on 

7 the Statute of Uſes, 350, 351. 

uſe 

of | 

nas & 

tion [Q. a) Uſes interrupted. 

hor . ESS EE fer life, with condition to have fee, makes a leaſe 

7 to L for years. Nie does not ſuſpend the Wer to * 

the the eſtate by tfie condition. Arg. See Mo. 612. in pl. 842. 

le- Anon. 

ards 2. Nothing will diſturb a future uſe, hut what would deſtroy a 

ton, preſent uſe at common law. Arg. See Mo. 614. in pl. 842. . 

ken, 3. A. levied a fine to the uſe of himſelf and his heirs, till a mar- G. Law of 
» the | T71age had between B. his ſon and MH. and after to the uſe of A. for I 
s the life, and after to his executors for 21 years, for payment of debts s. C. thus, 
fine, and legacies; and after determination of the ſaid term, or for want viz. feoff. 
> uſe of limitation of the ſame, to the ule of B. in tail, remainder to the „ 


upon | uſe fee, and if 


— — 
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* 
* / 
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B. pays fo Uſe of A. in tail, remainder over. A. deviſed portions to his daugh- 
much, &c. fers out of the land by his will, and died, before the marriage, ſeiſed 
then to B. of the ſaid lands. Afterwards the marriage took effect. The two 


— = Ch. Juſtices, for difficulty, would not reſolve the cafe; but they in- 


land, and clined clearly, that if there had been a deviſe F the land, that this 
—_—— would interrupt the riſing of the future uſe for the jointure and the 
| entail ; but they doubted of the deviſe, becauſe he deviſed the por- 


contingent 


eſtate; tions out of the lands, and did not deviſe the land. Mo. 731. pl. 


otherwiſe | 
i ff be 101 8. Strange wayes v. Newton. 
had deviſed portions out of the land; for that could not alter the freehold. 


| [ 259 ] 4. A. covenants to ſtand ſeiſed to the uſe of his wife which ſhall be, 


and then he makes a leaſe of the land, and afterwards takes a wife. 
This is ſuch an interruption, that the uſe ſhall not ariſe to the 
wife. Lane. 61. in Sir Edward Dimmock's caſe, it was ſaid by 
Bromley J. to have been ſo adjudged, but that in WinTER's Cas E, 
4 Jac. B. R. and alſo in RussELL's Cass, though it ſeemed 
agreed that the leaſe for years ſhould be good, yet it was not re- 
ſolved but that the wife may have freehold well enough, by virtue of 
that covenant. | 
5. Feoffment to the uſe of A. when he marries my daughter : if I 
ſell the land before A. marries her, and after he marries her, A, ne- 
ver ſhall have the land, Arg. Litt. R. 254. in Beck's caſe, 


(R. a) Uſes. Forfeited or barred. In what Caſes. 


Br. Feoff- 1. JF _ que uſe be attainted of felony, the lord ſhall not be 
ment to aided by ſubpcena to have his cheat; and if the heir be bar- 


ſes, pl. . 2 a 
bo gum red by the corruption of his blood, then the feoffee, as it ſeems, 
. . . , . 

3 E. 4 7. fhall retain the land to his own uſe. Cary's Rep. 14, 15. cites 
and ſays Brooke, 34. | 

that the 

heir ſhall not have a ſubpcena neither,m——Tſe cannot be forfeited, but a thing in poſ- 
ſeſſion or ſeiſin only. Br. Feoffment to Uſes, &c. pl. 22. cites 4 H. 7. 18. Uſes are not 
forfeitable for felony ; for in ſuch cafe the lands are caſt upon the lord of whom they are 


holden, for want of heirs; but an «ſe is held of no- body, neither are they forfeitable for treaſon; for 


all tenures are forfeited by the breach of fidelity and duty owed to the lord ; for the tenants take 
their eſtates under that condition, and conſequently all breaches of allegiance forfeit the eſtate to 


the king, fince it originally came from him, and conſequently the eſtate which is holden may be 


1 but an uſe is held of no-body. But this is altered by the .S. Law of Uſes, &c. 
» 39- | s 
2. No uſe can be forfeited at this day, unleſs it be of a chattle or 
a leaſe; for all uſes of franktenement are, by the ſtatute of 27 H. 8. 
executed in poſſeſſion; and ſo there is no uſe which can be for- 
feited, and jt would be in vain to give uſes where no uſe is at the 
time. And. 294. pl. 302, in Sir Francis Inglefield's caſe. 


(S. a) Uſes 


7 = ws 4 4 


% xt 


Uſes 


Ates. 


(S. a) Uſes changed. In what Caſes. 


Bridg. 12. Arg. cites 12 Hf. 7. 8. B. 


2. Where it was found by office that it was covenanted by inden- 
ture between two, that the lands and tenements of the one hall deſcend, 
revert, or remain to his ſon and heir apparent in conſideration of the 
marriage, and to the heirs of the body of him and his feme, this ſhall 
not change the uſe for two cauſes, the one becauſe the matter is 
future, and to be done and not executed, the. other is inaſmuch as 


the party by this disjunctive (remain, deſcend or revert) may do 


which of them he will; therefore this ſhall not change the uſe, but 
reſts in covenant expectant to be done; and “ ſo if this matter be not 
done accordingly, there is not any ary fe by action of cove- 
nant ; per Rede J. Br. Feoffments al Uſes, pl. 16. cites 21 H. 
7. 18. | 
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1. I F ceſty que uſe of a manor does bargain and ſell 101. land Arg. Lit, 
parcel of the manor, no uſe is changed for the uncertainty. 


Rep. 217. 
S. P. but 
ſays that 


in caſe of limitation of uſe it is other wiſe. 


But Brook 
ſays, note 
that M. 34. 
H. 8. it was 
agreed by 
all the juſ- 
tices, upon 
great deli- 
beration, in 
the caſe of 
MANTEL 
Eſq; of the 
county of 
North. 
who was 
attainted 


with the LorcgDaczes of the South for the death of a man, that where he at his marriage 3 H. g. 
after the ſtatute or ui-s made 27 Hf. 8. covenanted for 100 l. and in conſideration of the marriage, 
that he amd his heir, and all perſons ſeiſed of his lands and tenements in H.  ſþauld be thereof ſeiſed to 
the uſe of is feme for term of her life, and after to the heirs of her body by him begotten, that this 


not forfeited. Quod nota. 


3. If feoffee makes froffment with warranty in deed or by dedi, 
which caſe implies a recompence, yet this ſhall not alter the uſe. 
Arg. D. 10. pl. 31. Trin. 28 H. 8. 


4. A. man cannot change a uſe by à covenant that is executed be- 


fore. Br. Feoffments al Uſes, pl. 54. cites 36 H. 8. Per Hales. 


we of . S. becauſe V. S. is his couſin, Br. Feoffments al Uſes, pl. 54. cites 36 f. 8. 


mall ch .nge the uſe well enough, and is very good; and therefore the land was ſaved, and was 


15260 


— 


A of cove- 
nant ta be 


ſceiſed to the 


per Hales. 


Or because W. S. ſometime before gave him 201, unleſs the 20L was given to have the ſame land. 


Br. Feotfments al Ules, pl. 54. cites 36 H. 8. per Hales, 


5. But contrary of a conſideration preſent or future for the ſame 
purpoſe. 
Hales. 


Ac for 100/. 


Br. Feoitinents al Uſes, pl. 54. cites 36 H. 8. Per paid for the 


{and at the 
time of the 


covenant, or to be paid at an afier-day, or for marr ying his daughter, or ſuch like; per Hales, but ſeve- 
ral contrary in the time M. . aud that it may be good for conſideration paſſed. Br. Feotfments 


al Uſes, pl. 54. cites 30 H. 8. 


6. If a ferf/nent be by indenture rendring rent, it ſeems that this 
does not alter th2 uſe; for this rent makes no conſideration ; be- 
cauie it ſſues out of the land, and the feoffee ſhall be ſeiſed of it to 
the ule of ine firit feoffor, &c. Quzre inde. Arg. D. 10. pl. 31. 
in caſe of the Abbot of Bury v. Bocenham. 


S. C. cited 

Arg. Mod. 
263. in caſe 
of BARKERR 
V. KEATE; 
but Wind- 

bam J. con- 


tra: and obſerved that this caſe is made a quære in the book. 
Upon 4 bergain and jale to make 4 tant to d procipe, a reſervation of a pepper-corn, without any 
money mentioned, is a good confideration adjudged. 2 Mod. 249. 253. Trin. 29 Car. 2. C. 3. 
Barke: v. Keat.——2 Veit. 35. Paſch. 32 Car. 2. C. B. the S. C. reſolved accordingly. 


7. If 


+} 


1261] 


4 Le. 166. 
pl. 270. S. 
C. in the 
ſame words. 
bid. 210. 
pl. 341-5. 
C. in the 
ſame words. 
— D. 166. a. 
PL 3. Hill. x 
Eliz. S. C. 
ſays the 
judges 
ſeemed of 
op m ion, 
and fo like - 
wiſe did 
ſe veral ſer- 
jeants, that 
no uſe was 
altereg.— 
D. 324. d. 
225. a. pl. 
37. Paſch. 
15 Eliz. 
this caſe was 
brought in 

acſtion 

in, be- 
cauſe the 
opinion of 


7. Tf A. in confederation that B. bad conveyed lands to him in fee 
after the death of B. covenants to levy a fine to R. and S. of other 
nds to the uſe of A. for life, the remainder to B. in tail, It was 
held that no ufe ſhall be altered unleſs a fine be levied; for if the 
uſe ſhould be altered immediately, the covenant could not poſſibly 
be performed. D. 96. a. pl. 41. Hill. x Mar. Bainton's caſe. 
8. Covenant for marriage or money that B. jhall have the manor 
of D. by expreſs words, this ſhall change the uſe. D. 96. pl. 41. 
in Bainton's caſe. 
9. A. covenanted for love and favour, and diverſe: other conſi- 


derations her moving, to aſſure ſuch lands by recovery before ſuch a a 


day to F. S. (who had married the daughter of A. and were parties 
to the ſaid indenture) his heirs and aſſigns, to ſuch uſes, &c. therein 


after to be declared. And F. S. covenanted to make eflate within 8 


months after to we yon A. for her life, the remaitider to J. S. and his 
wife in ſpecial tail, remainder to the wife in fete, The recovery was 
had, but no eſtate executed again by 870 J. S. It ſeemed to the 
two Chief Juſtices, and Staunford Dyer J. that no uſe was 
changed by the indenture and recovery only, without an eſtate ex- 
ecuted; for if it was, then it would be impoſſible to perform the ſaid 
covenants; and no uſe is after declared. And they thought that 
after the 8 months, and no eſtate executed, the uſe ought not to be 
changed; for then A. ſhould have her firſt eſtate, viz. a fec-ſimple, 
which never was imagined; and no ſubpoena will lie for her as 
for ceſty que uſe to compel J. S. to execute eſtate, &c. becauſe 
ſhe has her remedy at common law by ation 4 covenant. D. 
162. a. pl. 48. Trin. 4 & 5 P. & M. Wingfield and Little- 


10. A. made a feoffment to truſtees, and afterwards by indenture, 


reciting the feoffment and the date, and alſo that it was to the intent 
that his feoffees ſhould perform his will, as follows in effect, viz. 
Ay will is that B. one of the truſtees) ſhall recerve 100 l. debt, and 
alſo ſhall fend ſeiſed to pay A.'s debts, and after the debts paid ſhall 
make eftate of the ſaid lands to him the ſaid A. and M. his wife, and 
the heirs of their bodies, with diverſe remainders over. A. had iſſue 
by M. and had a daughter by a former wife. The feafſees never made 
eftate to A. and his wife; and it was the opinion of ſeveral juſtices 


that no uſe was og ; for it is not a laſt will, but an intent. 


And though the feoffees ſhall be ſeiſed to the uſe of A. the feoffor 
and his heirs, becauſe there was no conſideration for which they 
ſhould be ſeiſed to their own uſe, yet that cannot make a new uſe 
to A. and M. in tail, without conveying an eſtate; for the wife 7s 
@ ftranger to the land, and alſo to the other uſe. And it cannot 
be a teſtament or laſt will; for the eſtate mentioned in the ſaid 
writing ought to be made to A. and M. and A. cannot take by his 
own will. This was depending in chancery; and the advice of 
the juſtices being required, they gave their opinions that no uſe 
was changed, nor any eſtate veſted in A. and M. And a de- 
cree was made accordingly, till proof might be made of ſuch an 


eſtate made. 2 Le. 159. pl. 194. 28 Eliz. in Canc. Ld. Awdley's 
_ caſe, | 


B. R. was againſt the former reſolutions ; Wherevpon the juſtices of both benches, and the chief 


bk OS ms 
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baron and the king's counſel, met at Serieant's-Inn, where the caſe was debated; and by the opi- 
nion of the Attorney General, the Ch. Baron, and the 4 juſtices of C. B. the firſt r ſolution in x 
Eliz. was confirmed. But Bromley Solicitor General ſeemed e contra, and adhered to the opinion 
of the juſtices of B. R. But the book ſays there was an addition to the principal caſe, to inforce the 
opiniony contrary to the former reſolutions. S. C. cited Mo. 515. 516. in Lord Buckhurſt's 
caſe.Jenk. 217. pl. 72. mentions it as reſolved by all the judges in England, that no uſe velted 
in A. and M. till an eſtate- tail be made tv them; and that this indenture amounts not to a declara- 
tion of A.'s laſt will; for the gift in tail to him and his wife, is to take effect in his life-time, which 
cannot be if it be taken for a will; and alſo the wife is a ſtranger to the land. —But Dal. 88. pl. I 
AvuDLEy v. DANIEL, S. C. is that an uſe was raiſed preſently.— Such words i a will will alter 
the uſe, but this heing by indenture, nothing ſhall be altered before the eſtate executed. D. 166. 
Marg. pl. 9. cites 31 H. 6. Subpœna 23. 


11. J. N. Cy que uſe in tail, 14 H. 8. by indenture between And. 25g. pl. 
him on the one part, and J. S. of the other part, in conſideration of S5. S. Ci ac- 
marriage between his fon and heir apparent, and M. daughter of the e 
ſaid F. S. to be had, covenanted with the ſaid J. S. that neither he, nor 12 f. pl. 
any of the feaffees ſeiſed to his uſe, have made, or hereafter ſhall make 153. S. C. 
any e/late, releaſe. grant of rent, levy any fine, or do any other in- „ 
cumbrance whatſoever of any of his manors, lands, &c. Nut that all 
the ſaid manors, &c. ſhall immediately deſcend or remain to his ſaid ſon, 
or the heirs of his body, after the deceaſe of the ſaid F. N. It was the 
clear opinion of all the juſtices in this caſe, that by the ſaid inden- 
ture no uſe is changed in J. N. nor any uſe raiſed to the ſaĩd ſon and 


* 


heir, but that it is only a bare covenant. 3 Le. 6. pl. 18. Mich. 4 


Eliz. C. B. Anon. 

12. Covenant that bargainee ſball * to the uſe of the bar- Dal. 38. pl. 
gainor and his heirs on payment of 20/, The ule is not altered by a 5- S. C. and 
tender, but upon payment it is. But otherwiſe in caſe of a feoffment; — — by 
per Dyer. Mo. 35. pl. 115. Trin. 4 Eliz. Anon. | 8 

We If the words had been, that if the feoffor pays the money to the Dal. 38. pl. 


Feolfee, or tenders them, &c. in this caſe by the tender the uſe ſhall be 5: S- C. ac- 


altered; per Dyer. Mo. 35. pl. 115. Trin. 4 Eliz. Anon. ES 
14. A. before the 27 H. 8. covenanted with C. in conſideration of a 

marriage to be had between E. his daughter and heir apparent, and B. 

the heir apparent of C. that he would retain land for life, and after his 

death that his daughter and her huſband ſhall have it in tail, and that [ 262 ] 

he and Fr others then or after 777 ſhall immediately after the eſpou- 


als be ſeiſed to the 5 5 uſe; and alſo that he would make aſſurance 


to the for uſe. he marriage is had. Afterwards he bargained 
and ſold the land for 2001. (but nothing paid) to one who had 
notice of the covenants and uſe, and levied a fine and ſuffered a 
recovery, but retained the land during his life, and died; and the 
ſon and fit wife entred, and made a feoftment to their firſt uſe, 
And adjudged good, and the uſe changed by the firſt indenture and 
agreement. D. 235. pl. 20. Mich. 6 & 7 Eliz. Aſſaby v. Lady 
Manners. 

15. Covenant to ſtand ſeiſed for acquaintance to the uſe of A. for liſs, 
and after to B. for conſanguinity in tail, or in fee. The remainder is 
good, and yet the particular eſtate is not altered, but remains in the 


covenantor during the uſe of ceſty que vie. Arg. Mo. 310. in En- 


glefield's caſe, cites Ld. Paget's caſe. | 
16. Covenant to ſtand ſeiſed to the uſe of himſelf for life, remainder Senate 


over, is an alteration of the uſe ; but not if it be without remainder, ſtand ſeiſed 
| or to the uſe 


262 Utes, 
of binſeif fer 22 it be limited to himſelf in fee. Arg. Mo. 528. in Englefield's 
. | | 


teration 
of the eſtate, and not part of the old eſtate. For he is hetome tenant for liſe Hy the covenant, and 
he ſhall pay fine for alienation to the king ; per Clark ſ. Mo. 334. in Englefield's caſe.— 13 
Rep. 56. Reſolved Mich. 7 Jac. in Sammes's caſe ; for by the operation of the ſtatute the eſtate 
which he hath at common law is diveſted and a new eſtate veſted in himſelf, according to the limi- 


tation of the uſe. CN, 
Per Holt 17. Covenant to ſtand ſeiſed to the uſe of himſelf in tail, is an al- 


Ch. 0 Farr. — A 5 
o_ J rug teration of the eſtate. Arg. Mo. 328. in Englcficld's caſe. | 
of Machil v. Clark, cites Carrington's caſe.—1z Rep. 56. S. P. reſolved in Sammes's caſe, for 


the reaſon in the plea above. | 


18. If one ſeiſed in fee covenants to fland ſeiſed to the uſe of himſel 
for a leſs Ya, and 2 to the uſe of — je fo that FA ot wy 
not have his eftate without an alteration of the uſe in the covenantor 

himſelf, there the uſe muſt of neceſſity alter in himſelf, becauſe of the 
eſtate of the other. Arg. Mo. 505. in Lord Buckhurſt's caſe, cites 
it as ſo adjudged in the exchequer in Engleheld's caſe. | 
19. A fine was leviedto A. B. C. and D. and the parties by inden 
ture declared that it was levied ea intentione, that the conuſees ſhould make 
an eftate to ſuch a perſon as the conuſor ſhould name; and afterwards 
was a proviſo that the conuſees ſhould not be ſeiſed to any other uſe than 
that which was ſpecified before, and that they ſhould not incumber the 
ſaid lands. The conuſor named A. one of the conuſees, and willed that 
' the other 3. ſhould pn to him, Gawdy J. held, that by this nomi- 
nation the uſe did veſt in A. but Wray and Jefferies e contra, be- 
. _ cauſe after this releaſe A. is in the whole by the conuſor, and not by 
his co-feoffecs ; and by this limitation the conuſor ought to name 
ſuch a perſon as ought to take the eſtate, and fo cannot one jointe- 
nant do from his companion; belides the words are, that they four 


ſhall take [make] the eſtate. 4 Le. 23. pl. 72. 18 Eliz. B. R. Bet- 


tuan's caſc. 

20. A. deviſed land to the uſe of B. which uſe by poſſibility may or 
may not be good; if afterwards ceſty que uſe cannot tate, the deviſe 
ſhall be to the uſe of the deviſor and his heirs ; per Anderſon, Le. 
254. pl. 342. Trin. 33 Eliz. in the court of wards, in Ellis Har- 

's Caſe, 

21. If one covenants upon good conſideration, that he will ſtand 
ſeiſed to the uſe of the feme during her life for her jointure of lands 
whereof he is ſciſed in fee, or by deed, or without deed, bargains and 

ſells his land for 100 years, the feoffee ſhall have for life, the bar- 
inee for years; and thoſe that had the fee have it in them as they 

1 26 3 ] had before, and not of any new eſtate, but out of their eſtates of fee 

| thoſe eſtates are derived. And. 329. in caſe of Dillan v. Frein, alias 


Chudleigh's caſe. Rs 
22. If]. S. is ſeiſed to uſe of A. for life, of B. in tail, and of C. for 


_ life, and of the feoffor in fee, and the feoffor by fine grants the reverſion, 
the fee · ſimple paſſes, and the feoffees have not the general fee, as they 
had before, but eſtate in fee till all the particular eſtates are deter- 
mined. And if tenant for life in the firſt limitation makes a grant of 


the land during his life, yet eſtate remains in the feoffees to the = - 
| 6 


Utſes, 263 


the tenant in tail in uſe, and remainder- man for life; and ſo of like 
eftates created by the ſtatute, And. 333. in caſe of Dillan v. Freine, 
alias Chudleigh's caſe, * c 

23. A man infeoffs another to the uſe of A. for 5 and after his Ifa man 
death to the uſe of his daughter till B. pay her 100. and then to the makes a 
iſe of B. Per Winch and Hutton J. only in court, the daughter has 0 ment 


: : : in fee at 
no remedy for the 100 l. if B. will not pay it, except he makes a new this day to 


promiſe, and then upon that ſhe fhall have an action upon the caſe, the uſe of 
upon which, if ſhe recover, and have ſatisfaction, the uſe will ariſe to ine _ 4 


B. but otherwiſe not, though ſhe has judgment to recover; and whe- ben ſuch a 
ther the ſame is diſcharged 1s triable by the record of the recovery. rag. Sac 
Winch. 71. Paſch. 22 Jac. C. B. Barley v. Foſter, SIO 


| then 79 the 
wſe of another and his heirs, this is good, and the uſe ſhall well ariſe; cites 8 Rep. 69. 70. Wur- 
Lock's caſe. As when J. S. ſhall marry, or come to his age of 21 years, then to the uſe of ano: 
ther and his heirs, this is godd by way of limitation of uſe. Arg. 2 Bulſt, 273. in caſe of Simpſon 
v. Southerne. | | 


(T. a) Determined. When the Uſes ſhall be faid to 
be determined iz Reſpect of the Words of Limita- 
tion, 


1. A Gave land to V. R. and 5 S. for their lives and the life of Thid. the 

* the ſurvivor, to the uſe B. for his life, without ſaying any fa, but 
thing more. V. R. and J. S. die. The court thought the eſtate quzre if the 
determined, the eſtate being gone upon which the uſe was raiſed, D. eſtate above 
186. pl. 1. Mich. 2 & 3 Eliz. Anon. an 


5 | before the 

Natute of 27 H. 8.—3 Bulft. r25. in caſe of Cowy xx v. FRANK LIN, it was ſaid by Doderidge 
J. that this caſe is good law. A rent was granted to W. R. and J. S. during the life of B. to the ufe | 
of B. and afterwards V. R. and J. S. die. The court held that the rent continues to E. For the «fe | 
is veſled by the 27 H. 8. D. 186. a. Marg. pl. 2. cites Mich. 41 & 42 Eliz. Crawley's caſe. 
Cro. E. 721. pl. 50. S. C. held, that it being granted to the uſe of B. it veſted in him by the ſtatute 
27 H. 8. ſo as he had an abſolute eſtate during his life; and the lives of the grantees are not mate- 


rial, the eſtate being transferred from them: Otherwiſe it had been of a grant to a uſe before the 


ſtatute.—Ow, 126. S. C. accordingly, and that the ſtatute has conjoined the uſe with the poſſeſ- 
ſion,——2 And. 1 30. pl. 74. S. C. makes a difference between a grant of the rent 0 HR. and J. 

S. to the uſe of B. during his life, and a grant of rent or land zo . R. and F. S. during the life of B. io tos 

uſe of B. that ia the firſt caſe the rent determines by the death of the grantees, and ſhall not be 
continued by the ſtatute, or otherwiſe ; for B. had no greater eſtate in the rent than W. R. and | 
J. S. had, and yet the ſtatute ſays, that ceſty que uſe ſha!l be ſeiſed of ſuch eſtate as he had in the | 
uſe; and the laſt part of this branch of the ſtatute is, that he ſhall have the eſtate of him who is | 
ſeiſed according to the form, manner, quality, and condition as he had the uſe ; in which caſe none 

of thoſe branches make B. by the words, to have ſuch eſtate in the rent as he had in the uſe; but 

that in the laſt caſe B. ſhall have it during his life, becauſe the ſes and eſtates agree together. And, 
that all this was agreed by all the judges. | | 


2. Land was given to baron and feme, to the ufe of them and the heirs & [ 26 4} 
of their bodies. This was adjudged an eſtate tail, and the judgment crs.C. 239. 
affirmed in error; for this limitation is a limitation of the land itfelf, it pl. r. 
being all to one perſon, and is as if it had been ſaid habendum to them r 
and * the heirs of their bodies; and is not like the caſe in 4 D. 186. 2 KNA V. 
& 3 Eliz. For true it is, when the eſtate is limited to one or two to Yo 


the uſe of others, and their heirs, the firſt eſtate is not enlarged by this 0 = 4 3 


implication, and the uſe cannot paſs a greater eſtate, But here it is to qere then 
the ſame perſon, which ſhews the intent of the parties, and is a good of the ſame 
ſtate; for it is not a oe divided from the eftate, as imton but 


dimitation of.the e 


Vox. XXII, 


adjornat'rr. 


where + See pl. 3s 
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where it is limited to a ſtranger, but the uſe and eſtate go together, 
and fo the limitation is all one as if it had been to them and the heirs 
of their bodies. Cro. Car. 244. 245. pl. 6. Hill. 7 Car. B. R. Me- 


redith v. Jones, 


(U. a) Revived, 


1. 1 common law, if feoffee to uſe had been diſſeiſed, this diſſei- 
ſin ſhould not have ſuſpended any contingent uſe, but the 
entry 6 ws 43,4 might have revived it, and poſſeſſion ſhall be ex- 
ecuted to the uſe by the 27 H. 8. of uſes; and if there be no in- 
terruption or deſtruction of it by feoffment or death of the parti- 
cular tenant before the contingent happens. Jenk. 276. pl. g8. in 
Chudleigh's caſe. 

2. If lands are given to A. and the heirs which he ſhall beget on 
the body of an Engliſh-woman, and A. marries a French-woman, who 
dies, and then he marries an Engliſh-woman; this was faid per Cat- 
lin, to be a good eſtate in ſpecial tail. Ow, 32. Mich. 40 Eliz. in 
an anonymous Caſe. | | 

Erd. E. 917. 3. A. and M. his wife ſeiſed, &c. to them and to the heirs of 
| Pl. . 8 C. A. bargained and ſold the lands to P. for 5001. upon condition that 
= VDornatur. if they, or either of them, or their executors, &c. paid the money on 
I | fuch a day, they might enter as in their former eſtate ; and that after 


ſuch payment the ſaid indenture, and all fines, &c. ſhould be to the uſe 4 
= of A. and his heirs, and to no other uſe. They levied a fine to P. be- X 
'Y fore inrolment of the deed; then A. died, leaving iſſue only one daugh- = 
. ter E. who was his heir at law, and married to B. who paid the 5001. - 
4 | in the right of his wife, and entred, and made a leaſe to the plaintift, 
4 upon whom the widow re-entered, claiming for her life. Adjudged e 
4 for M. againſt E. the heir, becauſe P. was in by the fine, and not by ls 
| the bargain and fale ; and by the payment of the money the old G 
uſe was again reveſted in M. as was the ancient uſe before the | 
. fine, and that by the expreſs words in the firſt part of the ſaid 
= | proviſo. And the ſubſequent clauſe, which appoints the uſe ta A. and cl, 
| hrs heirs, will be repugnant, and fo void, or otherwiſe it thall be con- ar 
ſtrued to be to the uſe of A. and his heirs in reverſion, after the eſtate ch: 
1 for life of his wife. Mo. 680. pl. 933. Hill. 43 Eliz. Wilmot v. = 
| Knowles. f | | ; 
| 4. A man ſeiſed of lands in fee, conveys it by feoffment to the uſe of | 
himſelf and wife, and to the heirs of the ſurvivor of them; the huſ- far 
band afterwards makes a feoffment of this land, and dies; the wife 2 
4 enters and dies. The feoffment of the huſband hath de/royed this * 
| future contingent uſe of the fee; for whatſoever cannot accrue at 
1 the time of the death of the party who firſt dies, cannot afterwards, 8 


by any act, be revived, but is abiolutely extinguiſhed. Affirmed in Barr 

xchequer Chamber, Cro. Car. 102. pl. 3. Hill. 3 Car. C. B. 
. | *. | this 
| TS (W. a) Statute an 


atute 


Ates. 865 


. 
* 


(W. a) Statute of f R. 3. cap. 1. 
. 1 R. 3. cap. 1. E VERY „ gift, releaſe, grant, The rea- 


| leaſes, and confirmations of lands, tenements, _ W 
. . 1 N at ate M 48, 
rents, ſervices, or hereditaments made or had, or hereafter to be made or becauſe 
had by any perſon or perſons, being of * full age, of whole mind, at large, — 
: ON. 
and not in dureſs, to any perſon or perſons, | 55 
aliened the lands, and then the feoffees entred, which canſed a great deal of vex:tion and chancery- 
ſuits ; and ſo the ſtatute gave to ceſty que uſe an immediate power of alienation, without the con- 
currence of the feoffees. G. Law of Uſes, &c. 27. | 
This ſtatute intends to remedy 4 great miſchiefs, by reaſon of ſecret feoffments t uſes. 1ſt. Uncer= 
tainty to the pur chaſors, and other ſubjeRs of the queen. 2dly. Trouble. 3dly. Cet. Athly, Grievous 
vexations ; ſo that it was not only unſurety, but unſurety with trouble, and not that only, but with 
trouble and coſts, and alfo with great vexation ; examplesof which are given in the preamble. Arg. 
1 Rep. 123. a. in Chudleigh's caſe. 

This act extends only ro ceſty que uſe in pg, ion; for ceſty que uſe in reverſion o! remainder, is 
both out of the letter and intent of the ſtatute. Arg. Pl. C. 349. b. in the cate of Delamere 
v. Barnard. 3 

In pleading a feoffment or grant of ceſty que uſe, one muſt plead that he was of ful age, of ſane 
memory, and at large, and mt in dureſs ; per Dyer. Pl. C. 376. b. in caſe of STowrrr v. Zovcns 
Cites 16 H. 7. reſolved, becauſe the purview of the ſtatute is, that all feoffments, &c. made hy per- 
ſons of full age, &c. ſhall be good, &c. So that it warrants no feoffment, &c. but of perſons void of 
ſuch defects; and therefore it muſt be ſhewn. 


And“ all + recoveries and executions had or made, fhall be good and - By this 
effettual to him to whom it is ſo made, had, or given, and to all other to his word all 
: » feint recu- 
uſe againſt the ſeller, feoffor, donor, or grantor thereof, 


ee, as 
well as recoveries «por good title, are comprehended. But they are good on _ the grantors, Sc. 
and their beirs claiming only as heirs to ſuch grantors, xc. So that they are not good againſt him that 
claims as heir to the grantor and his feme in tail per formam dani. Arg. Pl. C. 4. a. b. Mich. 6 Eliz. in 
Manxell's caſe, 

+ If a man recovers by errencous judgment, and makes ferfſment to his uſe, and the other brings writ of 
error, and reverſes the judgment, he may enter without ſcire facias againft the feoffees ; for it is a 
recovery, and therefore it ſha!l bind him and his heirs and feoffees by the ſtatute 1 R. 3. Br. Feoff- 
ments al Uſes, pl. 3. cites 26 H. 8. 2, Per Englefield and Baldwin.—Br. Error, pl. 1. cites S. C. 
G. Law of Uſes, & c. 33, 34. cites S. C. and ſays this is within the letter of the ſtatute. 


And againſt the 8 donors, or grantors, his or their heirs, Vet if ceſty 


claiming the ſame only as heir or heirs to the ſame ſellers, feoffors, donors, _ __ 
er grantors, and every of them, rk 


charge, and the feoffees are diſſeiſed, the grant ſhall be good againſt the diſſeiſor; and yet he does 
not claim only by the ceſty que uſe. Arg. 2 Le. 153. pl. 185. in caſe of Cordel's executors v. 
Cliſton.—3 Le. 60. pl. 87. S. C. in the ſame words. 


And againſt all others having or claiming any title or intereſt in the T's ſtatute 
/ h f th ler, feoffor, donor, or grantor, ſellers Gel en e 
ſame, only to the uſe of e ſame ſe er, ferff donor, or g 7 „ 
feeffers, donors, or grantors, or his or their ſaid heirs, at the time of the pow. of 


ö c A. . ee; for 
bargain, ſale, covenant, gift, or grant made : 1 . 3 
; : feoffments likewiſe 
yet make feoffments ; but enlarged the power of cęſiy que uſe, who may now make 7 
Godb. 303. in caſe of Lord Sheffield v. Ratcliff, cites Pl. C. 351, 352+ The caſe of Dclamere v. 
Barnard. | 


Saving to every perſon or perſons ſuch right, title, action, or intereſt, It was 
by reaſon of any gift in tail thereof made, as they ought ts have had, if nxreal per 
this act had not been made. | theſe words 
are taken for tenant in tail in poſſeſſion, and not tenant in tail in uſe ; for ceſty que uſe in tail has 


no right nor intereſt Br. Feoffment al Uſes, pl. 40. cites 24 H. 8. 
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2. Feme covert was ceſty que uſe, and ſhe and her baron made feoff= 
ment. This was good but during the life of the baron only, by equity 
and reaſon, though the ſtatute 1 R. 3. ſays nothing of a feme covert. 
Br. Feoftment to Uſes, pl. 43. cites 6 H. 7. 3. 

S c. cited 3. Ceſty que uſe is bound in a ſtatute merchant, and the court held 
= — that execution ſhall be ſued of the land in uſe. And the ſame law of 
fays thar ſtatute ſtaple and elegit, by the letter of the ſtatute 1 R. 3. For this 
uſes are not is in my a leaſe ; and if this execution was ſued before the ſtatute 
eee mi of 1 R. 3. was made, there the plaintiff who recovered might re-en- 
there is no ter; per Keble; becauſe the ſtatute is that all feeffments, gifts, grants, 
proceſs at leaſes, releaſes, and confirmations of ceſiy que uſe, made or to be made, 
e 1 ſhall be grad. But Jay contra; and that if ceſty que uſe had made 
aw; a feoffmeut, or ſuch like, before the ſtatute of R. 3. who continued 
whereas in poſſeſſion till the ſtatute made, this is good, and ſhall not be ouſted 
_ 3 © by the firſt feoffees; but contra where the feoffment was avoided by 


creatures entry before the ſtatute. Br. Feoffments al Uſes, pl. 25. cites 7 H. 


of equity, 7. 6. 

on which #39 

the common law can award no execution. But pag. 38. ſays that by the Aatute R. 3. it is 
held extendable upon a ftatute mercbant, or ſtaple; for this is in nature of a grant or leaſe 
for years, and grants of leaſes are made good agaiuſt ceſty que uſe and the feoffees by the 
ſtatute. 

So if the f:offee to an ec be lound ia a ſtatute merc bare, or ſuch like, the land ſhall be !tabls ta the execution. 
Br. Feoffments al Uſes, pL 10. cites 14 H. 8. 4. Per Newdigate Serjeaut.— 8. P. & S. C. cited 
G. Law of Uſes, &c. 9. For the chancery will not relieve againſt the act of law, where the pro- 
perty is veſted upon valuable conſideration, and with no fraudulent deſign. 


4. Kingſmill thought that where others are ſciſed to my uſe, and I 
afterwards ſell the land, and my vendee makes feoffinent over, this is 
within the ſtatute 1 R. 3. and ſhall bind the feoffve in truſt, and like- 
wiſe his heir. Otherwiſe if I am ſole ſeiſed to my own uſe, and my ven- 
dee makes feoffment, this is out of the ſtatute 1 R. 3. but a /ubpena will 
lie againſt the vendee and his heir; and Frowicke Ch. J. and others 
were of the ſame opinion. But yet they made a doubt; for they ſaid 
the law has been held the ſame in both caſes within theſe 2 years, 
though they thought the law would alter: For where I am in po 3 
ſon, this remains at the common law, and is only in the nature of a 
covenant, which cannot make a uſe; and where ancther is feoffee to 
my uſe, and makes a feoftment over to his own 445 in law the 2d e- 
effce is feoffee to my uſe; yet if I make feoſfinent, this is out of the ſta- 
tute ; but a /ubpena lies again/? the 2d feeffee, Kelw. 42. pl. G. Paſch. 
17 H. 7. Anon. | | | 
5. If feoffee in truſt makes feoffment over, the feoffor has no remedy 
againſt the feeffee ; ſo if he dies, the heir of feoftee, it ſeems, is jerſed to 
his own ue; tor the confidence which the feoffor put in the perſon of 
his feoffce can not deſcend to his heir, nor paſs to the feoffee of the feof- 
fee z but he is feoftee to his own uſe, as the law was taken till the 
time of H. 4. But if the 24 feoffee had notice of the uſe, a ſubpœ na 
would then lie: and the Heir 2. the feoſſce in truſt was ſeiſed to his 
wn uſe till the beginning of Ed. 4, and then commenced the ſub- 
pena againſt the heir, and againſt the feoffee of the feoffee. But it is 
a doubt, at this day, whether the heir be within the ſtatute 1 R. 3. or 
not; but refers to the words of the ſtatute. But as to the — 


Uſes, 


the feoffor is only tenant at "pray and this merely at the will of 
the feoffee by the common law; per Frowicke Ch. J. Kelw. 46. b. 
Mich. 18 fl. 7. Anon. 5 
6. Where ceſty que uſe leaſes land for term of years, rendring rent, 
this is a good reſervation, though the ftatute of 1 R. 3. does not 
ſpeak of reſervations ; for when it ſpeaks that feoffments, leaſes, relea- 
ſes, and confirmations ſhall be good, then all things ariſing thereupon are 
good and ſuch rent ſhall go to his heir, though heirs are nat menti- 
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8 C. cited 
G. Law of 
Uſes, &c. 
34. and ſays 
it ſhall go to 
his heirs; 
becauſe 


oned in the reſervation. * Br, Feoffments al Uſes, pl. 18. cites 21 H. fince the 
7. 25. Per Reede Ch. J. ſtatute has 
\ | given him 
power to make eſtates at law, they are governed by the rvles of the common law. 
| *[267] 
7. If ceſty que uſe makes a feoffinent in fee with condition to re- 5: OY. 
enter for non-payment, there he or his heirs may enter; per Rede 8 


Ch. J. and Kingſmill J. Quod nota. Brooke makes a quzre, if 
by his entry the firſt feoffees may enter, and ſays it ſeems that the 

may not; for the ſtatute of 1 R. 3. ſays that the feoffment ſhall 
be good, and then the intereſt of the fee of the firſt feoffees is de- 
termined for ever. Br. Feoffments al Uſes, pl. 18. cites * 21 H. 


7 : 


that ce- 
ſy que 

ule may en- 
ter ; for he 
only can 


take advan- 


tage of his 
own condi- 


tion; and ſince the ſtatute allows the act of re- entry, by allowing him power to make leaſes, he 


ſhall for ever keep the poſſeſſion againſt the feoffees; but ſays quære tamen. 
* Br. Entre Congeable, pl. 43. cites S8. C. | 


8. In replevin the defendant av-wed for rent-charge, becauſe 

. D and J. B. were * of 40 acres of land, out of which, &c. 
in fee, to the uſe of R. N. of the gift of R. and granted the rent to 
Alice, who was feme to R. for term of life, with clauſe of diſtreſs, and 
avowed as in land charged to his diſtreſs; and the plaintiff ſaid that 
J. D. and J. B. were ſeiſed in fee to the uſe of M. N. and granted 
the rent to the ſaid Alice, ſhe having notice of the ſaid uſe; and F. D. 
and F. B. infeoffed H. and after M. N. who was the ceſly que uſe, 
releaſed to the ſaid H. all his right in the land, abſque hoc that the 
oe D. and J. B. were ſeiſed to the uſe of the ſaid R. M. And 
the defendant demurred in law upon the bar to the avowry; and 
the matter is if the rent ſhall be to the uſe of ceſty que uſe, as the 
land out of which, &c. was; or if the rent ſhould be to the uſe of 
the grantee ; and per Pollard, Broke, and Fitzh. J. the rent hall be 
zo the uſe of ceſiy que uſe; and then the releaſe of ceſty que uſe to 
the feoffees ſhall extinguiſh the rent by the ſtatute of 1 R. 3. which 
wills that the releaſe of ceſty que uſe ſhall be good againſt him, his 
heirs, and feoffees and their heirs. Br. Feoftments al Ules, pl. 10. 
Cites 14 H. 8. 4. | 


8. Q cited 
G. Law of 
Uſes, &Cs 
T3. that the 
rent ſhall 
be to the 
uſe of W. 
N. becauſe 
J. D. and J. 
B. had the 
freehold in 
them, and 
now at 
common 
law may 
raiſe a frees 
hold out of 
it ; but they 
have the 
fee in truſt, 
and fo in 
conſcience 
cannot raiſe 
a freehold, 
but under 
the ſame 


truſt; and fince in that caſe notice was given of the truſt, the rent was created under the truſt, 
according to the power. And fo if J. D. and I. B. make a feoftment to D. without notice, and B. 
releaſes to D. after the ſtatute of R. 3. and before the ſtatute of H. 8. this extinguithes the rent; 
for by that ſtatute the releaſe of ceſty que uſe is an act ſufficient ta convey the freehold of the rent, 
and ſo it is merged in the land. 


9. V feoffees in uſe releaſe to the tenants who hold of the manor, 
this ſhall not be to the uſe of ceſty que uſe, Br. Feoffments al 


Uſes, pl. 10. cites 14 H. 8. 4. 
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10. Grant, leaſe, releaſe, feofnent, nor recovery ſuffered by ce 
que uſe in tail, 40 Beets Lafee aſter his Zach, 5 
all the juſtices, and by Fitzherbert, and by the beſt opinion. Quod 
nota. And this to be underirood that the feoffees may enter; 
for they were not ſolely ſeiſed to his uſe, but to the uſe of him and 
of the heirs of his body, and therefore the ſtatute of 1 R. 3. {hall 
not ſerve it for ever. Br. Feoffments al Uſes, pl. 2. cites 19 H. 8. 
13.— But ſee 27 H. 8. 20. that Fitzherbert was there in a con- 
trary opinion, and that it was good againſt the heir, viz. Fine of 
96 que ule in tail. Br. Feoffments al Uſes, pl. 2. cites 19 l. 

13 

II. Gift 4 land for years, or of a leaſe for years, to a uſe, is good, 
nowithitanding the /tatute of Rich. 3. for the ſtatute is intended 
to avid gifts of chattels to uſes, to defraud creditors only; and fo is 
the preamble and intent of this ſtatute, Br. Feoffments al Uſes, 
pl. 60. cites 3 M. 1. 
[ 268 ] 12. Ceſty que uſe, before the ſtatute of 27 H. 8. ſeiſed of 3 acres 
in the ſame county, diſtant from each other, makes feoffment, and 
delivers /ci/in, by attorney, of on in the name of all; whereas the 
ſtatute giving power to ceſty que uſe to enter, and make fcoffinent, 
he ſhould do it in propria perſons. But on grand debate it was 
held a good feofſinent of all 3. But quære, if the feoffor had been 
ſeiſed in demeſne of that acre of which the livery was, whether it 
would extend to paſs the reſt, Dyer. 283. a. pl. 30. Paſch. 11 
Eliz. Anon. | | 
2 Le. 211, 13. If cefty que uſe, after the ſtatute of 1 R. 3. makes leaſe for 
pl-261.S. years, and afterwards the feoffees releaſe to leſſee and his heirs, having 
Suan tice of the uſe that releaſe is to the firit uſe, But where the 
| F ferffees are diſſciſed, and they releaſe to the diſſeiſor, though 
they have notice of the uſe, yet the ſame is to the uſe of the diſ- 
ſeiſor, and no ſubpœna lies againſt difſeifor ; per Anderſon Ch. 
J. 3 Le. 196. pl. 245. Trin. 29 Eliz. C. B. The Ld. Compton's 


caſe. | | 
1 Rep. 123. 14, If after the ſtat, 1 R. 3. and before the 27 H. 8. a 
| e ,, man made f2:ffment to the uſe of B. for life or in tail, and after 
caſe. bs to the uſe of another for life or in tail, and after to the uſe of 
| another in fee, thoſe in remainder could not make feoffment or 
grant of their eftates by the general words of the act; for 
then there would be a fratiion and diviſion of gſtates which 
the Law will not ſuffer; per Walmſley J. 1 Rep. 87. in Cor- 


bet's caſe. | SS 
15. Ceſty que uſe enters (the feoffees in truſt being ſeiſed) 


and makes ferffment, this is a good feoftment by authority of the 
ſtatute 1 R. 3. which gives power to ceſty que uſe to enter and 
make feoffment without diſſeiſin; per Tanfield Ch. B. Palm. 355, 
356. Hill. 20 Jac. B. R. in Ld. Shefficld's caſe. 99 5 
3 1 7 8 ö 


(X a) tao 


Uces; | | 268 


gain and 


executed thereby. ſale. 


(X. a) Statute of 27 H. 8. cap. 10. And what is Seetit.Bar- 


27 H. 8. E NAC Ts that, where any perſon or perſons fland or The word 
cap. 10. be * ſeiſed, or at any time 3 ſhall happen to be f perſon) _ 
ſeiſed of or in any honours, caſtles, manors, lands, tenements, rents, ſer- corpora- 


vices, reverſions, remainders, or other + hereditaments, to the uſe, con- _ Lad. 
acon 8s 


fedence, or truſi of any other perſon or perſons, or of any body politic, Readings on 
by reaſon of any bargain, ſale, feoffment, fine, recovery, covenant, con- the Statuta 
tract, agreement, will, or otherwiſe by any manner or means whatſoever of Uſes, 
it be, in every ſuch caſe, all and every ſuch perſon and perſons, that have 339 335 
or ſhall have any ſuch uſe or truſt in fee-ſimple, tail, for life, or word i- 
years, or otherwiſe, or any uſe, confidence, or truſt in | remainder or 2 beer 
: 0 chattles an 
reverter, ſhall from henceforth ¶ ſtand and be ſeiſed, a * 
likewiſe excludes contingent uſes, becauſe the ſeiſin cannot be but to a fee-ſimple of a uſe; and 
when that is limited, the ſeifin of the feoffee is ſpent. Ld. Bacons Readings on the Statute of 


Uſes, 325. 8 : 
+ This word | hereditament ) is to be underſtood of thoſe things whereof an inheritance is in efle ; 
for if I grant a ent- charge de novo for life to a uſe, this is good enough; yet there is no inheri- 


tance in being of this rent. It likewiſe excludes annuities and utes themſelves; ſo-that a uſe can- 


not be to auſe. Ld. Bacon's Readings on the Statute of Ules, 335. | 
+ The ſtatute having ſpoken before of uſes in fee-fimple, in tail, for life or years, addeth, or 


other wiſe ſin remainder or reverter } whereby it is manifeft, that the firſt words are to be underftood 


of uſes in poſſeſſion. Ld. Bacon's Readings on tlie Statute of Uſes, 337. 

It was the opinion of diverſe juſtices, tha: by theſe words ceſty que uſe, is immediately and 
actually ſeiſed and in poſſeſſion of the land, ſo as he may have an aſſiſe or treſpaſs before entry, 
againſt any ſtranger who enters without title. Cro. E. 46. pl. 2. in a note there. Paſch. 28 Eliz. C. 


B. anon. ; 


And be deemed and adjudged in lawful ſeiſin, eflate and poſſeſſion : FA [ 2 69 ] 
e 


and in the ſame honours, Ic. to all intents, &c. of and in ſuch li | 
e/tate as they had or Hall have in the uſe, Sc. of and in the ſame, Ho, 2 


Jin, flate, and poſſeſſion, ) [intend] not a poſſeſſion in law only, but a ſeiſin in tail; not a title to enter 


into the land, but au actual eſtate. Ld, Bacon's Readings on the Statute of Uſes, 338. 


And the eſtate, title, right and poſſeſſion of ſuch perſon or perfons as Lord Ch. 


k 5 „%% J. Vaughan 
were or hereafter all be ſeiſed of any lands, tenements, or hereaita fays, the 


ments, to the uſe, confidence, or truſt, of any ſuch perſon or perſons, or i if 1; 
of any body politic, be from henceforth clearly deemed and adjudged EF 


17 be in i 2 : „ "which was 
n hun, or them that have, or hereafter ſhall have ary ſuch uſe, bee © hiya 


confidence, after ſuch quality, manner, form and conditzon as gerher the 

they had before in or ta the uſe, confidence, or truſi that was in them, poſfeon 
/ | 2 and the uſe, 
when the uſe was to one or more perſons, and the poſſeſſion in one or more other ſeparate per- 
ſons, _ ſoon after the ſtatute wholly declined, on what good confitruttion or inference he knew 
not; for now the uſe (by the name of truſt) which were one and the ſame before the ſtatute, re- 
mains ſeparately in ſome perſons, and the poſſeſſion ſeparately in others, as it did before the ſta- 
| tute, and are not brought together but by decree in chancery, or the voluntary conveyance of the poſſeſſor of 
the land to ceſty que truſt ; ſo as now the principal uſe of this ſtatute, eſpecially on fines levied to uſes, 
is not to bring together a polſefſion and uſe, but to introduce a general form of conveyance, by 
which the conufors of the fine, (who are as donors in the caſe) may execute their intents and 
purpoſes at pleaſure, either by transferring their eſtate to ſtrangers, or by enlarging, diminithingy 
or altering them to aud amongſt themſelves at their pleaſure, without obſerving that rigour aud 
ſtrictneſs of law for the poſſeſſion of the conuſee as was 1 cquiſite before the ſtatute. Vaugh. 50. in 
the caſe of Dixon v. Harriton. | 
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269 Uſes; 


Notwithſtanding this ſtatute, there are 3 ways of creating an uſe or a truſt, which fill remains as at 
common law, and is @ creature of the courrs of equity, and ſubje only to their controul and direction. 
1ſt. Where a man ſeiſed in fee raiſes a term for years, and limits it in truſt for A. for this the ſta» 
tute cannot execute, the termor not being ſ-iſed. 2dly. Where lands are limited to the uſe of A. mn 
#ru/t, to permit B. ti receive the rents and ptofits ; for the ſtatute can only execute the firſt ute. zdly, 
Viere lands are limited to t. Hees to receive and pay over the rents and profits to ſuch an ſuch per- 
ſons; fot here the lands muſt remain in them to anſwer theſe purpoſes; and theie points were a- 
greed to; Trin. 1700. Abr. Equ. Caſes 383. Simpſon v. Turner. 


S. 2. Where diverſe perſons ſhall be jointiy ſeiſed to the uſe or truſs 
bf any of them, thoſe which ſhall have ſuch uſe or truſt, ſhall be pn ay tr 
to have only ſuch eſtate, poſſeſſion, and ſeiſin of the lands, &c. as they had 
in the uſe or truſt, ſaving to all perſons other than thoſe which be ſeiſed 

E to any uſe or truſt, all right, &c. 
The baba S. 3. Alſo ſaving to all thoſe perſons which ſhall be ſeiſed to any uſe, 
being ed all ſuch former rights as they might have had to their own proper 
7 fee uſe, 

4 leaſe to | 2 

©. and S. but it was in ſecret confidence for the pręferment of his wife ; and afterwards he made a feoffment 
10 C. and others of the tame land to other uſes. It was decreed, by the advice of Wray, Anderſon, 
and Manwood, that the term was not extinguiſhed by this feoffment, by reaſon of the proviſo ; 
and becauſe O. had this leaſe to his own uſe, it is not extinguiſhed by the feoffment which he took 
to the uſe of another, Mo, 196. pl, 345. Trin. 27 Eliz. in the Court of Wards, Cheyney's caſe, 
—— 2 And. 192. pl. 9. S. C. ſays the leaſe was made really in truſt to the uſe of the wife, and edu- 
cation of their ſons and daughters, notw:thſtanding that diverſe covenants were therein contained, 
anda rent was reſerved; and fays that the feoffment made afterwards was to the uſe of the huſband 
himſelf, and his ſaid wife for their lives, with remainders over; and that the ſame was held ac- 
cordingly. | 


A. in con- F. 4. 5. Where any be eiſed to any uſe or - om that another ſhall 


1 de have a yearly rent out of the ſame lands, ceſty que uſe of the rent 


love and af- ſhall be deemed in the poſſeſſion thereof of like eflate as he or ſhe 
fection co had that uſe. | 
enanted to | 
and ſeiſed i» toe uſe of bimſe!f for life, remainder to B. his ſon in tail, and 19 the intent that B. ſhould have 
& rent ſuing out of the landi, during the life of A. The ſon dies, and his executors brought debt tor 
the arrears of the rent. It was reſolved and adjudged, that by theſe words of the ſtatute B. in 
this caſe had a good reat, as well upon coverlant as by a feoffment, or bargain and ſale, Jo. 179. 
$!-1, Trin. 4 Car. B. R. Rivetts v. Godſon. | 


| 270 1 2. It was agreed, that if cy gue uſe deviſes that his feoffees ſhall 

y make eſtate in fee or in tail to 45 S. and dies, the uſe changes 
. | before the eſtate executed. D. 96. pl. 41. Mich. 1 Mar, in Bain» 
: ton's caſe. x 

f D. +49. b, 3. A. covenanted that all perſons who ſhould be feoffees of certain 

1 pl. 82. lands, ſhould be Fire thereof to the uſe of A. for life, and after 

; ON his deceaſe to B. his ſon, and M. and the heirs of their bodies, re- 

Y n y. mainder to the rigbt heirs of A. and afterwards made a feoffment to 

: HoL- the uſes in the ſaid indenture, afterwards B. married the ſaid M, then 

. r A. died. B. after the 27 H. 8. aliened all the lands, and died. M. 
6 an by * entered into the whole. Weſton and Bendlows held her entry 

f opinion of lawful into all, but 3 juſtices contra; for the poſſeſſion ſhall be in 

f all the court the ſame degree as the uſe, and the uſe was in huſband and wife by 

j COR rg ſeveral moieties before the marriage, and therefore ſhe may law- 

þ the wid fully enter into a moiety only. Mo. 92. pl. 228. Trin. 10 Eliz, 
4 api Symonds's caſe, | | 

f moiety; by reaſon of the jointenancy made before marriage; and cites other caſes upon like pointy 
he'd accordingly; and thenjcltes Paſch, 9 Eliz. C. B. between Moxe ax axD WHARTON ; and that, 


Weſton's opinion was, that the ſtatute veſted the poſſeiſiou to the ule as a purchaſe made ” — 
* aro 
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Uſes. | 270 
baron and feme during the coverture ; which the other 3 juſtices denied, by reaſon of the words of 
the ſtatute, viz. form, quality, condition, &c. f | 


4. A. tenant in tail, remainder to his ſiſters (who were his heirs at 
law) in fee. A. made a deed in this manner, viz. / the ſaid A, have 
given, granted, and confirmed for 1001. without the words (bar- 
gained and fold) habendum to the feoffee with warranty againſt A, and 
his heirs, and a letter of attorney was to make livery and ſeiſin; ſo 
that the deed began like a deed-poll, viz. to all chriſtian people, &c. 
but it was indented and inrolled within a month, and 4 months after 

the inrollment the attorney made livery and ſeiſin; A. died without iſ 
ſue, The ſiſters entered, and the feoffee ouſted them: they brought 
treſpaſs. It was clearly agreed by the court, that by the words give 
for money, grant, or —_ for money, &c. if the conſideration 
be for money, and the deed is inrolled within 6 months, that the 
lands ſhall paſs both by the ſtatute of uſes and by the ſtatute of 
inrollments, as well as upon the words bargain and ſale. 3 Le. 16. 
pl. 39. Mich. 14 Eliz. B. R. anon. | 

5. Leaſe to A. for life, remainder to the right heirs of A. for 20 
years after his deceaſe ; this term is not in A. but is in abeyance till 
after his death, and then it commences in his right heir, as pur- 
chaſor by this name. D. 310. pl. 78. Paſch, 14 Eliz. in Cran- 
mer's caſe: 


6. A. polleſſed of a leaſe for years, grants all his eftate and inter of S. C. cited 


e 

to B. and C. and their aſſigns, ts the uſe of the ſaid A. and M. his Mo. 614 
wife for their lives, and of the longer liver of them. Afterwards A. = 3 
— . LAW 


granted to J. S. all ſuch intereſt as he then had in the ſaid lands in of yes, &c. 


leaſe, and died. The queſtion was, whether this grant by A. gave 198. cites 
all the term of B. or C. or not? And being put by the Ford N 
Chancellor, it was anſwered by all the juſtices and Chief Ba- 7a; — 
ron, that the grant of A. was void, and not within the ſtatutes was void ; 


of ceſty que uſe, &c. D. 369. a. pl. 50. Paſch. 22 Eliz. anon. for he had 


a truſt, which he could not aſſign over; for a truſt cannot he aſſigned over, becauſe it lies in pri- 
vity ; and though A. may repoſe a truſt and confidence in the leſſee, yet his aſſignee, that is no 
party to the agreement, cannot do it, becauſe not privy (i. e.) not conuſant of, nor party to that 
agreement, whereby by the contract between the parties, a truſt was repoſed in the tenant of the 
land: for though he might be willing to ſtand intruſted for the benefit of his friend, it does not 
thereby follow that he would for every body's advantage. But it ſeems to him in this cafe, that 
if A. had aſſigned over the land itſelf, it would be good by 1 R. z. but the words he uſed were not 
ſufficient to paſs the land itſelf, for he had no intereſt therein; for 27 H. 8. executes no poſſeſſion 
to a uſe, but where ſome body is ſeiſed to the uſe of another for years, life, &c. ſo that the 
tenaat muſt have a freehold in the land, elſe the ſtatute executes no poſſeſſion to the uſe ; but 
if a fine be levied to the uſe of one for years, then it is executed; for the conuſee of the fine 


is ſeiſed, 


7. Feoffment in fee ſub conditione, ea intentione, that his wife [ 271 ] 
ford have the land for her life, remainder to his younger ſon in fee. 
The feoffee died without making any eſtate. The heir of the fe- 
offor entred. It was reſolved that it was not a condition, but an 
eſtate which was executed preſently, according to the intent. 4 


Le. 2. pl. 3. Mich. 23 Eliz. anon. | 
8. A. ſeiſed of land in fee, has iſſue 2 ſons B. and C. and af- Le. 298. 


ter the 1 R. 3. and before the 27 H. 8. deviſed to the uſe of his S. C.—vav. 


youngeſt ſon C. certain lands in tail, remainder to his firſt ſon 76.5. C. 
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It was 
agreed that 
KU 2a 
condition 
and not a 
limitation. 
Sav. 78. 

S. C. 


Ates. 


B. on condition ut ie alien or diſcontinue, but for jointure to his 
wife or wives, and only for life or lives of ſuch wife or wives. 
Deviſee levies a fine to a ſtranger, and by deed declares the uſe to 
himſelf and his wife, and to the heirs male of his own body, re- 
mainder to the heirs of his father ; and avers that this fine was for 
jointure of his wife. The juſtices were clear, that the levying 


the fine is a breach of the condition, but they doubted what perſon 
ſhould take benefit of it; for when ce/ty gue uſe before 27 H. 8. 
the 


made the deviſe conditional, and now by that ſtatute he has 

poſſeſſion in ſuch quality as he had the uſe, they * thought that the 
condition is transferred into a limitation, and fo the breach ſhall 
enure to determine the eſtate by ceſſer; and fo he in the next re- 
mainder ſhall enter, otherwiſe the condition is gone by confuſiun of 
it in the poſſeſſion; yet at laſt they adjudged the caſe with the heir 
of B. (B. being dead) by reaſon that the /tatute of 27 gives the poſ- 
feffion in quality and condition with the uſe, and alſo gives to cefly que 
we ſuch benefit and advantage as the feeffees had; fo that quacunque 


Via data the heir of B. was enabled to take the benefit of the breach, 


be this a condition or a limitation. Mo. 212. 213. pl. 353. Mich, 
27 & 28 Eliz. Rudhall v. Milward. | 
9. A. ſeiſed in fee, made an indenture purporting a feoffment to 
B. and C. with warranty, and another indenture bearing date the 
fame day with the firſt, was made between the feoffces and the fe- 
offor, whereby reciting that whereas A. the day, hour, and inſtant 
7 theſe preſents, by indenture hath given, &c. to B. and C. the ſaid 
nds, habendum to them, their heirs and aſſigns for ever, they the 
faid B. and C. granted by the ſame deed, that immediately after the 
d B. and C. their heirs and aſſigns, have peaceably taken, &c. the 
profits of che lands during the term of 101 years, then it ſhould be 
ul for A. his heirs and aſſigns, to re-enter and have the ſaid lands 
as in their firſt right and title, the ſaid feoffment and livery of 
ſeifin thereof made at one inſtant notwithſtanding. The indenture 
had ſeveral labels, and were laid one on the other, and · the labels 
xed and conjoined both together in one feat, viz. the original with, 
the ſeal of A. and the counterpart with the ſeals of B. and C. and 
delivered accordingly. B. and C. and their affigns, enjoyed the ſaid 
lands peaceably without interruption during the ſaid term. It was 
reſolved by the juſtices in this caſe, that the intent upon the li- 


very was, that A. ſhould re-have the lands after the 101 years 


quiet poſſeſſion of the feoffees, and that the uſe did immediately 
ariſe out of the poſſeſſion of the feoffees to the heirs of the fe- 
offor, as ſoon as the lands had been enjoyed for 101 years, and 
that by the ſtatute of 27 H. 8. the heir of the feoffor might enter, 
And decreed accordingly. Mo. 722. pl. 1009. Mich. 33 & 34 


- Eliz. in the Court of Wards, Boydell v. Walthall. 


mortem of the tenant for li 


10. Reverſion of a leaſe 45 life is granted for life cum poſt 
fe 


life acciderit ; this ſhall not refer to the 
commencement of the future time as to the eſtate, but to the having 


the land in poſſetion. Cro. E. 323. pl. 14. Paſch. 36 Eliz. B. R. 


M bourne v. Daſhborn. 


11. If 


Uſes. 


11. If A. for good conſideration covenants to fland ſeiſed to the 


uſe of himſelf in tail, and after to the uſe of B. in tail, and after of 
C. and his heirs, now by 27 H. 8. A. is ſeiſed in tail, with remainder 
in tail, remainder * in tee, according to the ſeveral limitations of the 
uſes; and yet here, as to his eſtate tail, no other perſon was ſeiſed to 
his uſe, and none to this reſpect ſeiſed to the other uſe, as the words 
of the ſtatute are. And. 338. in caſe of Dillan v. Freine, alias 
Chudleigh's caſe. | 
12. A. granted a rent to B. and C. (without more words) to the 
- 4 of his wife for life ;, if this had been before the ſtatute 27 H. 8. 
and C. have eſtate in the rent during their lives to the uſe of the 
wife; but if after the ſtatute, or before, B. and C. die in the life of 
che wife, the rent is determined, and ſhall not be continued by the 
ſtatute, or otherwiſe; for ſhe has not in this caſe other or greater 
eſtate in the rent than B. and C. had; and yet the words of the ſta- 
tute are, that cy que uſe ſhall be ſeiſed of ſuch eftate as he had in the 
705 and the laſt part of this branch of the ſtatute is, that he hall 
ave the eſtate of him that is ſeiſed in the ſame form, manner, quality, 
and condition as he had in the uſe. Tn which caſe neither of thoſe 
two branches of the ſtatute aforeſaid in words, will make the wife to 
have ſuch eſtate in the rent as ſhe had in the uſe; but if the rent or 
land had been granted to B. and C. during the hfe of the wife to the 
vfe of the wife, then by this ſtatute ſhe ſhall have it during her life; 
for the uſes and ęſtate agree together. So in the principal caſe the 
uſe and eltate agree, becauſe there was not greater eſtate in the uſe 
than the eſtate of B. and C. in the rent, which is during the life of 
the wife conditionally, if B. and C. fo long ſhall live; and if not, then 
the uſe to ceate. 2 And. 130. pl. 74. Mich. 41 & 42 Eliz. Craw- 
ley's caſe, | 
13. There are ang uſes .which are not executed by 27 H. 8. 


as tortious uſes, fraudulent uſes, uſes upon uſes, troubleſome uſes ; as to 


ſtand ſeiſed to the uſe of A. on Tueſday, and of B. on Wedneſday. 
So of uſes of perpetual free holds; per Warburton J. Mo. 632. Paſch. 
43 Eliz. C. B. in caſe of Mildmay v. Mildmay. - 

14. 27 H. 8. of uſes does not execute ſes that are in abeyance, 


Arg. Godb. 319. in caſe of Sheffield v. Radcliffe. 


S. C. cited 
D. 186. a. 
Marg. pl. 


1.—8. . ; 


cited Arg. 
2 And. 
136. in 
Corber's 
Caſes 


Becauſe it 
cannot be 
executed to 


a bare poſſibility of a uſe, neither can it be limited againſt the known rules of the common law, 


Arg. 4 Mod. 155. cites 1 Rep. 130. Chudleigh's caſe. 
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15. The caſe was; a man poſſeſſed of a term for years of a rec- 
tory, deviſed the profits thereof to his wife for ſo many years as jhe 
ſhould live; and after he deviſed the profits to 20 of his poor Lindred, 
and that after the death of his wife the rectory ſhould be let by the ad- 
vice of his overſcers, and the rent ee, to hrs ſaid poor kindred, 
and made the wiſe his executrix. Reſolved by all the juſtices in the 
exchequer-chamber, that although a“ deviſe of the profits is a 
deviſe ofthe land itſelf, if there be no other circumſtance in the caſe, 
yet becauſe in this caſe the deviſor has declared, that the poor kin- 
dred ſhould not have the property of the term, and he appoints a 
leaſe to be made for rent, and the rent to be diſtributed amongſt 
them, the executors ſhould have the term upon tae confidence ” 

; make 


98.8. 
cited Comb. 
375. in caſes 
of South 
v. Allen. 
S, C. cite 
per Roke- 
by J. 5 
Mod. 63. 

in caſe of 
Buſh v. 
Allen. 
S. P. admit. 
ted by the 
attorney- 
general. 


Mo. 758. 
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pl1049. make the leaſe, and diſtribute the rent; and that the poor kindred 
m caſe of had only a truſt, and no intereſt in the term. Mo. 753. pl. 1040. 


C_ „Mich. 2 Jac. Griffith v. Smith. 


. P. by Ld. Keeper. Chan. Caſes, 240. Mich. 26 Car. 2. in caſe of Cary v. Appleton. 
. P. Chan, Prec. 123. pl. 106, Mich 1700. in caſe of Foſter v. Foſter. 


They ſhall 16. If a man enfeoff5 A. to the uſe of A. and B. they are jointe- 
be bothin nants; for both come in by the ſtatute. 13 Rep. 55. Mich. 7 Jac. 
_— in the Court of Wards, Samme's caſe. | 
eaufe they could nct take jointly, they taking by ſeveral titles. Ld. Bacon's Readings on the Statute of 
Uſes, 353- 
One cannot be in by the ſtatute, and one by the common law, but both ſhall be in by the ſtatute. 
Arg. Vent. 390- in the cafe of Potter v. North. See tit. Jointenants, (L) pl. 5. 


| 273 ] 17. In all cafes where a uſe may be raiſed by the common law, and 
The stufe that it Thall be performed by order in chancery, the ule ſhall be executed 
never in- by 27 H. 8. of Uſes. Arg. 2 Brownl. 291. Hill. 7 Jac. C. B. in the 
tended to caſe of Smallman v. Powis. 


execute any 

vſe but that which ig lawfully be compelled to be executed before the ſtatute, which cannot be of an 
Nate tail; for the chancery could not compel him at common law to execute the eſtate, and ſo 
the ſtatute doth not execute it at this day. Cro. J. 401. pl. 9. Paſch. 14 Jac. B. R. in caſe of 
Cooper v. Franklin and Walter. 


18. A. makes feoffment to the uſe of the heirs male of his body begot- 
ten. Adjudged an eſtate tail executed in himſelf; for by implication 
of law he has an eſtate for life, and therefore the eſtate limited to the 
heirs of his body is an execution in him; per Coke Ch. J. Roll. 
Rep. 7 mg me caſe of Fenwick v. Mitford. 

19. Where the party ſeiſed to the uſe, and the ce/ty gue uſe, is one 

erſon, he never nts 9 — ſtatute, except there e. 
ility or impertinency for the uſe to take effect by the common law. 
Ld. Bacon's Readings on the Statute of Uſes, 352. 

20. If I give land to J. S. to the uſe of —_ and his heirs, and if 
J. D. pay a ſum of money, then to the uſe of F. D. and his heirs, J. S. is 
in of an eſtate for life, or for years, by way of abridgment or eſtate in 
courſe of poſſeſſion, and J. D. in of the fee- ſimple by the ſtatute. Ld. 
Bacon's Readin s on the Statute of Uſes, 352. | . 

21. If enfeoff F. S. to the uſe of himſelf in tail, and then to the uſe 
of J. D. in fee, the eſtate tail is executed by this ſtatute ; becauſe an 
eſtate tail cannot be re-occupied out of a fee-ſimple, being a new eſtate, 
and not lite a particular eſtate 15 ife or years, which are but 
portions of the abſclute fee. Ld. Bacon's Readings on the Statute 
of Uſes, 352. | | 

22. And therefore if I bargain and ſell my land to J. S. after my 
death, without iſſue, it doth not leave an eſtate tail in me, nor veſts 
any preſent fee in the bargainee, but is an uſe expectant, Ld. Bacon's 
Readings on the Statute of Uſes, 352. | 

Contra if 1 23. So if I enfeoff J. S. to the uſe {A J. D. — life, and then to the 
enſeoff J. S. uſe of 2 and his heirs, he is in of the fee- ſimple merely in courſe 
XD. 2 of poſſeſſion, and as of a reverſion, and not of a remainder. Ld. Ba- 
Fo then con's Readings on the Statute of Ules, 352. 


to the uſe 

of himſclf for Ef, the remainder to the uſe of J. N. in for, Now the law will not admit fraction of 
eftares, but J. S. ia in with the reft by the ſtatute. Bacon's Readings on the Statute of Uſes, 
353» 


9. 24. If 


Uſes, | 272 : 


24. If 1 enfroffa biſhop and his heirs to the uſe of himſelf and his ſuc- 

fr he is 5 the Lon in the right of 1 bo a — 
Teadings on the Statute of Ules, 353. | 

25. And as ] cannot raiſe a preſent uſe to one out of his own ſeiſin, 
ſo if L limit a contingent or future uſe to one, being at the time of limi- 
tation not ſeiſed, but after becomes at the time of the execution of the con- 
tingent 1 there 15 the ſame reaſon, and the ſame law, and upon the 
ſame difference which are put before. Ld. Bacon's Readings on the 
Statute of Uſes, 353. 


26. As if I covenant with my ſon that after his marriage I will land Bus if I bad 


ſeiſed of land to the uſe of himſelf and his heirs, and before marriage let to him 
; enfeoff him to the uſe of ang cb and his heirs, and then he mar- for bf Cans 
ries, he is in by the common law, and not by the ſtatute ; like law jpould have 


of a bargain and ſale. Ld, Bacon's Readings on the Statute of Uſes, 4e in 
53. | | | for life enly, 
3 | by the com- 
mn law, and f the fe:-fimple by ſtatute. Ld. Bacon's Readings on the Statute of Uſes, 353. 


27. If I have an eigne right, and be infeoffed to the uſe of F. S. for [ 274 ] 
life, then to the uſe of myſelf for life, then to the uſe of J. D. in fee, 
and F. S. dies; if | be in by the common law I cannot warve my 
e/tate, having agreed to the feoffment; but if I am in by the ſtatute, 
yet I am not remitted, becauſe I come in by my own act. But I may 
waive my uſe, and bring an action preſently ; for my right is ſaved 
unto me by one of the ſavings in the ſtatute. Ld. Bacon's Readings 
on the Statute of Uſes, 354. 

28. If a diſſciſin were committed to an uſe, it is in him by the 
common law upon agreement; ſo if one enters as occupant to the 
uſe 2 another, it is in him till diſagreement; for wherever ceſiy que 
ſe has remedy for the poſſeſſion by courſe of common law, there the 
flatute never works, Ld. Bacon's Readings on the Statute of Uſes, 


8546-7 £0 
29. If a feme infeaffs a man "_ matrimonii prælocuti,) ſhe hath 
remedy for the land again by courſe of law; and therefore, in thofe 
ſpecial caſes, the ſtatute works not ; and yet the words of the ſtatute 
are general, (where any perſon ſtands ſeiſed by force of any fine, re- 
covery, feoffment, bargain and fale, agreement, or otherwiſe) but yet 
the feme is to be reſtrained for the reaſon aforeſaid, Ld. Bacon's 
Readings on the Statute of Uſes, 354. 

30. The ſtatute 27 H. 8. cap. 10. of uſes, toucheth not copyhelds ; 8. P. Arg. 


becauſe the tranſmutation of poſſeſſion by the ſole operation of the be aj -; 1 


ſtatute, without allowance of the lord, would tend to the lord's pre- Taylor v. 


S. P. Gilb. 
Ker, : Treat. of 


Ten. 170. For then a tenant would be introduced without the lord's conſent, 


Judice. Cro. C. 44. Mich. 2 Car. C. B. in caſe of Rowden v. Mal- Shaw.—— 


31. A truſt is nothing in law; and uſes being aboliſhed, and join- An eſtate 
ed to the poſſeſſions, a truſt of a legſe for years cannot be ſaid to be for years 


* a . t be 
an uſe; for if ſo, the 27 H. 8. of transferring uſes into poſſeſſion, ſeiſed or 


would be to no purpoſe ; for this ſtatute requires a ſeiſin to the uſe, poſſetſed at 
but there is only a poſſeſſion in a leflee for years. By the judges of this day to 
| : any uſe; 


both benches. Jerk. 244. pl. 30. for it has 


only poſſeſſion, whereas the ſtatute of uſes, 27 H. 8. 10. requires ſeiſin. Jenk. 195. pl. . But af 
| | us 
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one bargains and ſells land for ears, this is executed by the ſtatute, if tl e bargainor had a frubold x 


for only an uſe pailed at the common law, and fo had ſtood ſeiſed to an uſe, and whatever intereſt 
the ceſty que uſe has in the uſe it is executed by the ſtatute, if any body be ſeiſed to the uſe. G. 


Law of Uſes, &c. 199. 
Mod. 223- 32. J. S. granted a rent-charge to B. and C. in truft for M. in dif- 


be * charge of a jointure, which M. being then a widow, had on the pre- 
Herlev. milfes, habend' to B. and C. their heirs, executors, &c. in truſt for 


Cooke, 8s. M. for life. Per tot. Cur. this rent- charge is executed by the ſtatute 
C. accord of uſes, by the expreſs words thereof, which executes ſuch rents 


aur. ranted for life upon truſt. 2 Mod. 138. Mich. 28 Car. 2. C. B. 
ä ook & al' v. Herle. | 
£: where 33. When the ſtatute transfers an eſtate, it ?ransfers together with 


— — 1 it fuch remedies only as are by law incident to that eſtate, and not col- 
lateral ones. Mod. 223. Mich. 28 Car. 2. C. B. Boſcawen & Herle 


tained a co- 
wenarr for v. Cook.—2 Mod. 138. Cook v. Herle. 


1 ment to ; 
and C. to the uſe of M. though M. may diſtrain, becauſe it is an incident to the eſtate transfer- 


red, yet ſhe cannot bring covenant, becauſe that is collateral. Mod. 223. Boſcawen & Herle v. 
Cook. And 2 Mod. 138. 8. C. : | 


34. To know how an uſe ig turned into a right to an uſe, it maſt be 
confidered how it was before the ſtatute, and was thus before the ſta- 
tute the feoffees had the eſtate, and the ceſty que uſe had the uſe, and 
this depended upon the eſtate of the feoffees; for the feoffees had the 
eſtate upon confidence and truſt that the ceſty que uſe ſhould take the 

[ 275 ] profits, which was a collateral intereſt annexed in privity to the eſtate _ 

of the feoffees. If the ęſtate of the feoffees was diveſted, the uſe con- 

ſeguently was turned into an equitable right, and the cefty que uſe could 

not have the uſe any longer than the eſtate had its being; ſo that ſuch 

atts, which diſplace and deveſt the eftates cut of the feaffees, do by con- 

ſequence turn the uſe ints a right. Arg. Pollex. 97. in the caſe of 
Carpenter v. Smith. 

35. If land be deviſed to A. in fer, in truſt that B. may take the pro- 
fits, it is an uſe. Arg. Skin. 209. admitted in caſe of Durdant v. 
Burchet. | 

36. Deviſe of land to B. and C. for payment of debts, and oy in 
truft for the uſe of A. and his heirs male, but declared his will to be that 
A. fhoauld have no benefit of this deviſe, unleſs A.'s father ſhould ſettle 
on A. fo much, and in default thereof deviſed the ſaid eſtate to the 
truſtees; or in caſe A.'s father ſnould make fuch ſettlement, yet 
if A. ſhould die without iſſue, in ſuch caſe likewiſe he gave the 
faid eſtate to his truſtees, diſcharged of the truſt for A. Per Lord 
Chancellor, this is no triſt, but an eftate veſted at law, and wel! 
executed by the ſtatute of uſes; for the truſt here ariſes out of the 
eſtate; and in ſuch caſe the deviſce might, by the ſtatute 1 R. 3. 
have made leaſcs. Vern. 79. 82. pl. 73. Mich. 1682. Popham v. 
Bamfield. 

7. Lands were given by will to truſtees ani their heirs, in truſt 
for A. the defendant*s wife, and her h:irs, and that the truſtees ſhould 
frem time to time pay and diſpoſe of the rents and projits to the ſaid A. 
or to ſuch perſon or perſons as ſhe, by any writing under her hand, as 
well during coverture as being ſole, hu order or appoint the fame, 
without the intermeddling of ber wuſtand, whom he willed 1 — 

: ve 


* 


%T * 9 


Aces. 275 


have no benefit or diſpoſal thereof; and as to the inheritance of the 
premiſſes in truſt for ſuch perſon or perſons, and for ſuch eſtate 
and eſtates as the ſaid A. by any writing purporting her will, or 
other writing under her hand, Should appoint ; and for want of fuch 
appointment, in truſi for her and her heirs. The queſtion was whe- 
ther this was an uſe executed by the ſtatute, or a bare truſt for the 
wife: And the court held it to be a truſt only, and not an uſe exe- 
cuted by the ſtatute. Vern. 415. pl. 393. Mich. 1686. Nevil v. 
Saunders. | 

38. But a deviſe of all the rents and profits of lands to A. the wife Comb. 395. 
of J. S. during her natural life, to be paid by his executors into her m Ir ag 4 W. 
hands, without the intermeddling of ber huſhand; and after her deceaſe C. as 
to and amongſt J. B. M. B. and R. B. &c. Holt Ch. J. ſeemed ſtrong- that Holt 
ly to incline that the executors were truſtees for the wife; but Roke- Ch. J. (at 


by and Eyre J. e contra, and judgment accordingly. 1 Salk. 228. pl. der, 3 
7. Trin. 7 W. & M. in B. R. South v. Alleine. viſe to the 


executors 
by implication of law, or elſe the will cannot be performed ; and the other juſtices agreed with 


nim, butafterwards Holt ſaid the deviſe of the rents and profits is a deviſe of the land to A. and 


then the ſubſequent words (to be paid, &c.) are void, and cannot exclude the huſband ; and that 
the man was miſtaken in the law. But all the other judges retained the contrary opinion, and ſaid 
that a deviſe of the rents ana profits it not always a deviſe of the land; for which they relied on 
Mo. 753. 754. Griffith v. Smith; and it was adiudged againft the opinion of the chief juſtice. 
2 63. Mich. 7 W. 3. Buſh v. Allen, S. C. Holt Ch. J. thought this a deviſe to the executors 


r her life, upon truſt to pay the profits to her; and that this is fully to perform the will, the in- 


tent whereof was wholly to exclude the huſband ; et adjornatur. But at another day Holt thought 
it a deviſe to her; for a deviſe of the rents and profits, is a deviſe of the land itſelf, and if this 
ſhould be conſtrued a deviſe to her, then the laſt words contradict the former; and ſo the execu- 
tors will have a deviſe by implication, againſt an expreſs deviſe before. But Rokeby J. replied, 
that then the huſband ſhall intermeddle, where the deviſor intended to exclude him; and ſaid he 
relied on the cafe of GxtryITH AND SMITH. Mo. 753. But Holt replied, that in that caſe the in- 
tereſt remained in the executors, and not in the devifees. Eyre J. thought the ſubſequent words 
made it a deviſe to the executors in truſt for the wife. Judgment was given according to the opi- 


nion of the juſtices. Holt diſſentiente.— Ibid. 101. S. C. and judgment according to the opinion 


of the other juſtices.— See pl. 15. 48. 


39. A. conveys to truſtees and their heirs, in truſt to permit 4. to 276 
receive the profits during life, &c. This cannot create ſuch an eſtate 


in A. as will be executed by the ſtatute of uſes; for if a man is ſeiſed S. P. For 


otherwiſe 


in fee of an eſtate, and makes a declaration thereof in truſt for J. S. there would 


this is no colour to make an eſtate for life in J. S. Arg. 3 Mod. 146. be an »{: 


147. in caſe of the King v. Lenthall. | 8338 


Carth. 273. in caſe of Tipping v. Cofin; 


«<  QO eo et tt 0 ay% 


40. Where the limitation of the uſe is different from the eſtate of the Wherever 


land; as where a feoffment is made to the uſe of the feoffee for 


the Ate 


life, remainder to J. S. the feoffee is in by the ſtatute ; per Holt 2 0 ee 
Ch. J. Cumb. 313. Hill. 6 W. 3. B. R. in caſe of Tipping v. _ "= 
g, N 13 


Coſins. | 
. the ſtatute of uſes. Skin. 209. admitted Arg. in caſe of Durdan 


41. Where the laſt fee-ſimple of the uſe is limited to him who has the 
eftate of the land, he is in by the common law, as in the caſe Inſt. 
22. b. where a feoffment is to the uſe of the feoffor in tail, and after 


to the uſe of the feoffee in fee; per Holt Ch. J. Cumb. 313. Tip- 
ping v. Coſins. 


42. Where 


executed by 


t v. Burchet. 


Ch. Prec. 
342. S. C. 
cited. 
Ibid, 345. 
345. Ewer 
v. Howard. 
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276 Uſes; 


4432. Where A. makes a fof/nent to B. and C. and their heirs, to 
the uſe 4 them and their heirs in truſt for J. S. this truſt is executed 


8 the ſtatute; per Wright Serjeant. Arg. Cumb. 313. Tipping v. 
5 | 


fins. 


®D. 277. 43. Ceſty que uſe is in meerly by operation of law, and not in the per. 


Oco. J. 217. Reſolved, and for authorities the cafes in the margin * were cited, 


— tag Carth. 3:6, Trin. 6 W. & M. B. R. Reynell v. Long. 
Cro. Car. Stockton v. Hampton. 2 Roll. Abr. 31. 


Lutw. 8:14 44. J. S. ſeiſed of lands in fee, deviſed them to truſtees and their 
3 oF heirs, to the uſes, intents and purpoſes herein after mentioned, viz, 
"art were do the intent and purpoſe to permit A. to receive the rents and profits 
that the uſe fo the uſe of the heirs of the body of A. Holt Ch. J. pronounced the 
woe. judgment of the court, and ſaid that this would have been a plain 
and obſerv- truſt at common law; and what at common law was a truſt of 4 
ed that if it frechald, or inheritance, is executed by the ſtatute, which mentions 
— oY the word truſt as well as uſe; and the caſe in 2 Vent. 312. BuR- 
mediately CHET AND DURDANT, is not law; and that the change of expreſ- 
during his fon in the principal caſe, by uſing the word permit in the firſt clauſe, 
—_— r Which are words of truſt, and afterwards making mention of an uſe, 
limited to is immaterial, in regard truſts at common law and uſes are equally 
the uſeof executed by the — Salk. 679. pl. 6. Hill. x Ann. B. R. 
. Broughton v. Langley. 

body cannot take effect by way of uſe executed, which it muſt neceſſarily do; for there is no co- 
Jour to make it a truſt for the heirs of the body of A. S. C. cited 2 Vent. 312. in the mar- 
gin of the caſe of Burchet v. Durdant 58. C. cited Abr. Equity Caſes 383. pl. 4. in cafe of 
Jones v. Lord Say and Seal. | 


45. The laſt limitation in a deed of ſettlement was to the truſtees 
and their heirs in truſt for A. (the grantor) and his heirs. It was in- 
ſiſted that this, upon the determination of the intermediate eſtates, 
will be executed to A. in poſſeſſion as abſolutely as if it had been 
ſaid zo the uſe of A. and his heirs; for the ſtatute makes no dif- 
ference between an uſe and a truſt, but mentions them both pro- 
miſcuouſly. Arg. And this upon reading the deeds ſeemed to be 
given up as a clear point. Ch. Prec. 345. Trin. 1712, in cafe of 
Eure v. Howard. ; | 


of opinion for His ”= ard after that the truſtees ſhould fand ſeiſed of the premiſſes 


„ Rep. 226. 40. To the execution of a uſe 4 things are neceſſary. 1ſt. There 


„in de ought to be g perſon ſeiſed. 2dly. Ceſty que uſe in rerum natura. 
LEICH $ dly. A uſe » in efle in poſſeſſion, reverſion or remainder.” 4thly. That 


caſe, cites 3d 4 

PI.C. 351. the eftate of the feoffees may veſt in cefly que uſe. G. Law of Uſes, 
b. 10 Elz. Kc. 80 5 5 
DEL a- # LL 

MERE'S caſe, S. P. ſo that a rightof an uſe, or a future or contingin! ſz, are exoluded till they come in 


eſſe. And D. 58. a. Cpl. 5. Trin.] 36 H. 8. that it was held [the book is ſemble] that if ceſty que 
aſe in tail, with diverſe uſes in remainder, makes feoffment, and dies, and the ſtatute of 27 H. 8. 
is made, now the iſſue in tail has right of an uſe in eſſe, but no execution of it till entry by the fe- 
offees ; and that with this accords the caſes in D. $8. b. pl. 109. Trin.] 7 E. 6. Srxruzx Da- 
vis's caſe ; and D. 330. [ 329. b. pl. 17. Mich. ] 15 & 16 Eliz. Davie BASsKERVIL T's caſe, that if 
eeſty que uſe in poſſeiſion had made a feoffment hefore the ſtatute, no right of an uſe neither in poſ- 
ſeffion nor in remainder, ſhall be executed by the ſtatute of 27 H. 8. till regreſs of the feoffees,— 


And. 330. S. P. in 8. C. by the name of Dillam v. Fraiue. Poll. 96. in caſe of Carpenter v. Smitb, 


8. P. and cites the ſame caſes. 
Where there is n ſeiſin i the uſe, there can be no wſ:, And. 334. in caſe of Dillan v. Freine, alias 


* 2 7 7] Chudleigh's 


OO TOI TS, - Y 


Chudleigh's caſe. - And as there muſt be one chat is ſeiſed to the uſe, fo there u be one that hath tht 


* 6. Ibid. 6. 

at the — akin of a uſe iato poſſeſſion by the ſtatute, it is requiſite that there muſt be a compleat 
poiſon ; for the feoffee muſt make an actual entry; becauſe the intent of the ſtatute was not to help 
out a poſſeſſion already good. So it ſeems, if a reverſion he granted to one to the uſe of another. 
that this is not executed before attorument, for the reverſion paſſes not till then. But if a man 
hath a reverſion granted to him by fine, and before attornment he bargains and ſells it to anos 
ther, the reverſion is executed by the ſtatute in the bargainee ; for as, in the firſt caſe, the gran- 
tee had no reverſion for want of attornment, and it conſequently could not be executed, fo in the 
laſt caſe the conuſee had a reverſion before attornment, which he paſſed the uſe of to another, and 

then the ſtatute executes the poſſeſſion to the uſe, but in the ſame plight as the uſe was, and conſe- 

quently ſtill, till attornment, there wants a privity of diſtraming, &c. Gilb, Law of Uſes, &c. 231, 
232. 

57 he ſtatute is to be underſtood of ceſty que uſe that has an uſe in M, in oppoſition to him that has 
only a rever/ion or remainder of an uſe. G. Law of Uſes, &c. 28. 


47. A conveyance was to ſuch uſes as ſhall be by will directed. 
The uſe declared by the will was, that the truſtees ſpall convey to the 
uſe of A. till B. comes of age, or be married, and after ſuch age or mar- 
riage, one moiety to A. for life ; and if B. ſhall die during his minority, 
then all the eſtate to A. but if B. ſhall attain ſuch age, or marry, then 
one moieiy in poſſeſſion, and the reverſion of the other to B. and his heirs, 

he queſtion was, whether this be an uſe executed by the ſtatute z 
and it was ſent to the judges for their opinion. MS. Tab. tit. Uſes, 

Feb. 9, 1727. Rich v, Beaumond. 

48. Where lands were deviſed to truſtees and their heirs, in truſt - 
to pay ſeveral legacies and annuities, and to pay the 1 Ag of the rents 
and profits to a married woman, during her life, for her * uſe, 
or as ſhe ſhould di rect, and after her death the truſtees to ſtand ſeiſed 
to the uſe of the heirs of her body, with remainders over, the queſtion 
was whether this deviſe to pay the ſurplus of the rents and profits to 
the wife, was ſuch a uſe or truſt as was executed by the 27 H. 8. For 
if it was, then it was urged, that ſhe being tenant for life, the limi- 

tation after to the heirs of her body, being coupled with it, gave her 

an eſtate-tail, according to SHELLEY's CASE, 1 Rep. But if it did 
not, then the eldeſt fon was to take as a purchaſor. And it was held 
by the Court, that ſhe had only a truſt for life, and conſequently the 
heirs of her body muſt take by purchaſe; and the rather in this. caſe, 
becauſe it was limited to the heirs of her body ſeverally and ſuccef= 
froely, as they ſhould be in ſeniority of age and priority of birth, and the 
heirs of their reſpective bodies iſſuing. And a difference was taken 
between this caſe and that of BROUGHTON AND LANGLEY, 2 Salk. 
For there it was ta permit A. to receive the rents and profits for life, 
but here it is a truſt in the truſtees to pay over the rents and profits 
to ſuch and ſuch perſons ; and therefore the eſtate muſt remain in 
them to anſwer theſe. truſts, otherwiſe ſhe muſt be the truſtee, con- 
trary to the expreſs words of the will. Mich. 1728. decreed and af- 
firmed in the Houſe of Lords. Abr. Equ. Caſes 384. Jones v. Lord 
Say and Seal, SO, | 


(Y. a) Refulting Uſes. 2781 


7. WIE N a man makes a Saſs without conſideration, and If « man at 
: epreſſes no uſe, the feoffment = intended by the law to be ff o_ 
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278 Utes, 


ranger to the uſe of the feoffor and his heirs; and therefore Brooke ſays it 
Without ſeems to him, that he in reverſion and in the remainder ſhall not have 


un, ſubpoena, but formedon, and the feme cui in vita. Br. Feoftments al 
the feoffee Uſes, pl. 32. cites 5 E. 4. 7. 

is ſeiſed to 8 

the uſe of the feoffor and his heirs ; for in this caſe the law makes not any conſideration, b=cauſe the 
feoffee ſhall not hold of the feoffur, &c. but of him of whom the ſeoffor held, and this by the ſtatute 
of quia emptores, &c. Perk. S. 523.——D. 145. b. pl. 71. S. P. Arg. in cafe of Villers v. Bezumont. 
hut before the ſtatute of 2 emptores terrarum, if a man had made a deed of feoffment 21th - 
Gut conjideration or cauſe, the fehtiee ſhovld have had this to his own uſe, becauſe there was ts. 
nure Letwwern feoffor and feoffee. D. 146. b. pl. 71. Paſch. 3 & 4 P. & M. in caſe of Villers v. Beau- 


mont. Perk. 8 534. S. P. 


2. It was moved upon evidence, if A. recovers by common recovery 
againſt B. and B. infeeffs A. afterwards, that A. ſhall be ſeiſed to B.'s 
uſe; for A. ſhall be adjudged in by the recovery, and not by the feoff- 
ment, which Shelley and F itzherbert J. in a manner affirmed. D. 18. 
pl. 105. Trin. 28 H. 8. Anon. 


— 


Arg. Litt. 3. That which cannot ve/? in him to whom it is limited, ſhall return to 


. the feoffor; as if I make a feoffment in fee to the uſe of myſelf for 


leizh's cafe. life, and after to the uſe of my ſecond wife, all the fee is now in me, 

lenk. and when take a 2d wife, then the feoffees ſhall be ſeiſed to the uſe 

of Pl. 98. of ſuch wife in remainder for her life; per Manwood J. 2 Le. 19. pl. 
25. in Brent's caſe, | EE 

4. A. ſuffers a common recovery to B. to the intent that B. ſhall make 

gate to A. for life, remainders over. Agreed that after the reco- 

very B. ſhall be ſeiſed to his own uſe ; for if he ſhould be ſeiſed to the 

uſe of A. then he cannot make eſtate to A. &c. But per Southcote 

and Wray J. he ought to make it in convenient time, other wiſe an uſe 

ſhall be raiſed in A. D. 166. pl. 9. Marg. cites Paſch. 17 Eliz. 
Humfreſton's caſe. | 

8. P. But if 5. If 1 infeoff A. on condition to infesff B. who refuſes, now A. ſhall 

B takes, he be ſeiſed to my uſe; but if it were to give in tail, it is otherwile ; per 


LE = Dyer. Le. 266. pl. 355. 19 Eliz. in Bracebridge's caſe, 
Roll Rep. 261. in caſe of Warren v. Smith, Ars. cites 17 E. 3. 59.21 E. 3. 46.— Arg. 2 Roll Rep 
68. in caſe of Treſwallen v. Penhules, cites 19 H. 6. 34. 2 E. 4 3. S. P.—Feoffment on condition 
to give the land in tail to a flranger, who refuſes, there the feoffor may re- enter; but a feoffment on 
condition to infeoff a ſtranger, or i grant a reni-charze, if the ſtranger refuſes, there the feoffor ſhall 
not re- enter; for his intent was not that the land ſhould revert, &c. Per Dyer. 2 Le. 222. pl. 281. 
Paſch. 16 Eliz. C. B. in cafe of Bawell v. Lucas. 


g 5 6. holder in fee ſurrenders to ſuch uſes as the lord ſhall appoint ; 
OD - the lord limits the uſe to J. S. for life. Reſolved that the uſe of the 
Limiclf for fee ſhall reſult to the firſt copyholder. Litt. Rep. 26. Arg, cites Paſch. 
3 35 Eliz. C. B. Rot. 334. Wroth's caſe. | | 
2dr 190 DIS 
wife for life, remainder to bis ſon for life, the reverſion in fee continues in the ſurrenderor. Arg. cites 
it adjudged Hill. 36 El. Rot. 2650. and the record was produced. But Haughton. J. thought it 
was a ſurrender of the inheritance, But Doderidge j. contra; but thought if he accepted an 
_— for his exon life only, it might be a queſtion, The court directed a ſpecial verdift. Roll 
Ep» 256. in caſe of Southcot v. Adams. 


Poph. 70. 7. Where a feoffment is made to ſeveral uſes for life, for years, 


Mich. 36 d 2 - . 89 0 7 
& 2» Elia, and in tail, but no uſe is limited of the fee after the eftates for life, for 
B. K. Bu. years, ® and in tail, this fee was left in the feoffor. 1 Rep. 120. Cad, 
lon v. 1 leigh's caſe. | a i 


Fraine, 


C. And. 309. 3. c. enk. on pl. - .. 
279] | 


oY 
" 


g. Feoffment 


Uſes. 


8. Feoffment by A. on condition to convey to A. for lifr, remainder 
te the eldeft ſon of A. in fee. No uſe reſults to A. for life, remainder 
to the eldeſt ſon in fee, for if ſo, then the eſtate would veſt by the 
ſtatute of uſes, and ſo then the feoffee could not make eſtate to A. for 
life, remainder to the eldeſt ſon in fee. Jenk. 253. pl. 44. 49 Eliz. 
Julius Winnington's caſe. | 

9. I make a feoffiment to the uſe of my wife that ſhall be, or to ſuch 
perſons as I ſhall maintain, though I limit no particular eſtate at all; 


yet the uſe is good, and ſhall in the interim return to the feoffor. 


Bacon's Readings on the Statute of Uſes, 350. 

10. If I once limit the whole fee-ſimple of the uſe out of land, and 
part thereof to a perſon uncertain, it ſhall never return to the feoffor 
by way of fraction of the uſe. Ld. Bacon's Readings on the Statute 
of Uſes, 350. | 

11. If the king gives lands by his letters to J. S. and his heirs, to 
the uſe of F. S. for life, the king has the inheritance of the uſe by 
implication of the patent, and no office needs; for implication out 
of matter of record amounts ever to matter of record. Ld, Bacon 
on the Statute of Uſes, 355. | 

12. Feoffment to the uſe of a laſt will, the eſtate paſſes now to 
the feoffee, but it is to the uſe of the feoffor; per Doderidge J. Roll 
my 253. Mich, 13 Jac, B. R. in caſe of Simpſon v. South- 
wood, 

13. There is a difference between a fzoffment in fee to uſes, and a 
covenant to ſtand ſeiſed to uſes. If feoffment in fee be, and uſe is li- 
mited to a perſon incapable, remainder over, nothing returns to the 


feoffor ; but otherwile it is in covenant to ſtand ſeiſed as in Paget's : 
caſe put in the rector of Cheddington's caſe. The ſame in caſe of 


refuſal by tenant for life, remainder over. Arg. Litt. R. 262, Paſch. 
5 Car. C. B. in Beck's caſe. | 


279 


2 Rep. 59. 
a. Mich. 40 
& 41 Eliz. 
B. R. 8. C. 


Arg. Le. 
197. in 
Paget's 
Caſt, — 

1 Rep. 154. 
in the rec- 
tor of 
Cheding- 
ton's caſe, 
cites it as 


ſaid per Manwood Ch. B. in Paget's caſe.— 2 Lev. 77. S. C. and S. P. cited in caſe of Pibus v. 


Mitford. Arg. 


Same difference taken by Holt Ch. J. between a covenant to ſtand ſ.iſed, and a 


frofÞment to uſe ; for till the contingency happens, or the time comes for the future uſe's riſing, it 


ſhall return again to the feoffor. 12, Mod. 39. in caſe of Davis v. Speed. 


14. feoffment of lands to J. S. in fee until he ſhauld make a 
leaſe to A. B. for 21 years to begin at the feaſt of, &c. If J. S. does 
not make a leaſe accordingly, the uſe ſhall be to the feoffor; for 
here is only a mere matter of truſt, and the intent is not that the 
feoffee ſhall have any {thing by the non-performance of the truſt ; 
5 Roll Ch. J. and Aſk J. Sty. 205. Hill. 1049. Watts v. 

ixey. | 

15. A. ſeiſed in fee conveys it in truſt with power to make a 
leaſe for 21 years. A. made a leaſe for 21 years to B. and C. in 
truſt for himſelf for lite, and after for his wife for life, and that af- 
ter the deceaſe of A. and his wife, the truſtees during the reſidue 
of the ſaid term, ſhould permit ſuch perſon, &c. as the faid A. ſhould 
nominate, and for want of ſuch nomination, or after the death of fuch 
nominee, the heir of A. ſhould take, &c. the rents thereof. A. nomi- 
nated J. S. to take the rents during the reſidue of the faid term. 
J. S. the nominee died, It was agreed that ſuch [imitation to the * 
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279 Uſes. 
* of the perſon limiting is a void limitation; and the eſtate in intereſt 
did again revert to A. who made the limitation, and the remainder 
of the term, upon the deceaſe of J. S. belongs to the executors of 
J. S. Chan. Caſes, 8. Hill. 13 & 14 Car. 2. Goring v. Bicker- 
ſtaff & al. | 
[ 280 16. Feaffnent of a manor by A. to divers uſes, excepting two 
Raym. 207. clofes for the life of the feoffor only. It was agreed by all that no uſe 
wi Fe was limited of thoſe two cloſes ; for the uſes were limited of the ma- 
the two nor exceptis præ-exceptis, which excluded the two acres. For 
cloſes de- though there were not ſufficient words to except them, yet there 
33 was enough to declare the intention of the feoffor to be ſo. Vent. 
S C. ac- 106. Mich. 22 Car. 2. B. R. Wilſon v. Armorer. 


cordingly. : 
n 17. A feoffment is made by a father to a ſon generally, no uſe riſes 
wy 2 and back to the father unlefs it be expreſſed. Arg. 2 Chan. Caſcs, 


the notes. 232. Trin. 29 Car. 2. in caſe of Elliot v. Elliot. 

| 18. In caſe of a truſt at common law, if a man was ſciſed ex 
parte materna, and made a feoffment without any conſideration, the 
truft reſulted to the feoffor, and was of the ſame quality with the ei- 
tate; but if the feofſee had re-inſerffed the ceſiy que truſt, the nature 
of the eſtate was altered, and the land ex parte materna ſhould not 
deſcend to the heir ex parte paterna ; for he could not infeoff the ceſty 
que truſt to him, and his heirs ex parte materna, becauſe there was no 
ſuch limitation of the inheritance in him ; reſolved per Cur. Carth. 
141. Trin. 2 W. & M. B. R. incaſe of Rice v. Langford. 

19. If a Heſfment in ſee is made to the uſe of A. and the heirs of 
his body begotten, the remainder in fee to the right heirs of T. &. 
who is then living, there in ſuch caſe the fee-fimple is not in abey- 

| ance, nor in the feoffee; but the uſe of the fee ſhall reſult to the 
| feoffor, and remain in him until the contingency (viz.) the death of 
T. S. ſhall happen; per Holt Ch. J. Carth. 262, 263. Hill. 4 W. 

& M. in B. R. in caſe of Davis v. Speed. | 
Y 20. If a feoffment were made to the 2% of the heirs of the body of 
the feoffor from and after the deceaſe of J. S. There no eſtate for 
life would reſult till after the deceaſe of J. S. cited by Holt Ch. J. 
Cumb. 313. Hill. 6 W. & M. B. R. ia caſe of Tipping v. Co- 

ſing, as ſaid by Hale, in the caſe of Pybus v. Mitford. 

1 21. A. ſeiſed in fee by decd and fine, conveys to truſtees fer 70 
pL 302. years, if A. 2 long live, remainder to truſtees for 3900 years, and from 
Mich. 1698. and after the death of A. then to B. Whether the remaiader to B. 
. is good? The objection was, that an eſtate of freehold was to com- 
Chancellor mnence in futuro; for the firſt freehold is limited to B. which is not 
having con- to ariſe till the expiration of both the terms, and after the death of 
fulted the A, and no eſtate for life is limited to A. unleſs it be ſuppoſed to re- 
Tad they ſult back to him. To prove the remainder void, it was inſiſted 
were of that here the conveyance working by way of tranſmutation of poſſe(ſion 
— 1am no eſtate for life can reſult nor ariſe by implication of law as there 
tion to the May in a Covenant to ſtand ſeiſed or in a will, but it muſt be by ex- 
ſon was Prefs limitation. The court took time to conſider of it, 2 Vern. 
— 370. pl. 334. Mich. 1699. Penhay v. Hurrel. I 
eſtate for life veſted in the father; but if it had been in caſe of a coveuant to ſtand ſeiſed, it might 
have been ofherwiſe. —— Aud ibid. 2 35+ pl. 307. Mich. 1699. 8. C. ſays it was agreed EW 


and gave judgment accordingly. 
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eaſe of a covenant to ſtand ſeiſed, what was not limited out of the covenantor, did continue to 
nim; and therefore, if a man covenanted to ſtand ſeiſed to the uſe of the heirs of his body, it 
Mould be an eſtate · tail, becauſe the old eſtate for life continued in him; and my Ld. Coke's opi- 
nion in the caſe of Fexwick AN MiTForn, is, that it will ſo do in caſe of a feoffment to uies, 
which opinion, as was ſaid by Judge Powell, my Lord Chief Tuſt. Hale did ſeem to be of in the 
caſe of PyBus v. MtTrorn; and my LA. Coke, when he came to be Ch. Juſt. continued the 
ſame opinion, as appears 1 Roll. Rep. 239. 317, And, it was ſaid that this differs from the caſe 
of Davis AN DU SMiTH [SyrED]in the Houſe of Lords, becauſe there it appeared the eſtate 
moved from the wife, and fo the huſband ſhould not take an eſtate by implication ; but here it 


was A. 's own eſtate, and ſo the judge and the Ld, Chancellor were of opinion, that the uſe ſhould 


reſult, according to my Ld. Coke's opinion, and the rather, becauſe contingent uſes are not fa- 
voured in law, but where it may be remainders ſhall veſt. But it was faid the EAR L or Bev- 
rokD's caſe ſeems contrary ; “and the Ch. Juſtices were of another opinion; and therefore the 
Lord Chancellor defired the opinion of all the judges, it being a point never yet ſettled by any ſolema 
reſolution. And ibid. 252. pl. 326. Trin. 1702. S. C. That Ld, Keeper, after conſideration had, 
and a caſe being ſtated, gave his opinion, that A. had an eſtate for life by implication, and ſo the re 

mainders all goad, there being a freehold to ſupport them; and he went upon the caſe of Pybus and 
Mitford, in Mod. Rep. 159. and brought the book into court, where it ſeems to be the opi- 
nion of the Ld. Coke and Hale, that as well in a fine or t:offment, as in a covenant to ſtand ſeiſed, 
ſo much of the uſe as a man did not depart with, remained in him; aud ſo he ſaid is 1 Inſt. 22. 


| | *[281] 
22. Powel J. doubted, whether there could be a reſulting uſe on 7 Mod. 56. 


a leaſe and releaje, unleſs where particular uſes are limited. 2 Salk, S. C. and 
678. pl. 5. Mich. 1 Ann. B. R. Shortridge v. Lamplugh. per Holt 


and Powell, 
if a particular uſe was limited on the releaſe, the reſt would reſult back. Ibid. 77. 


23. A reſulting uſe is always N the old eflate, and parcel of the 
old uſe. 2 Salk. 679. pl. 7. Hill. 1 Ann. B. R. Adams v. Ter- 
tenants of Savage. | 

24. If a feoffment be made, or a fine be levied, or recovery be ſuf- 
fered without conſideration and no uſes are expreſſed, it is to the uſe of 


the feoffor and his heirs. But if any uſes be expreſſed, it ſhall be 


do thoſe uſes, though no conſideration be had; and herein is the dif- 


ference between raifing uſes by fine, feoffment, or other conveyance, 
operating by tranſmutation of poſſeſſion, and uſes raiſed by cove- 
nant; for upon the firſt, if no uſes were expreſſed, it is equity 
that aſſigns the feoffor to have the uſe; for by the law, the feoffor 
has parted with all his intereſt ; but where he expreſſes uſes, there 
can be no equity in giving him the uſe againſt his own will ; and 
there can be no Fa antes. Ab that the conveyance was to the uſe of 
the feoffor againſt his own declaration; but in caſe of a covenant, 
it is equity that muſt give a uſe; for the perſon can have no right 
by law; therefore in ſuch caſe there can be no uſe without a conſi- 
deration ; for there is no equity there ſhould. G. Law of Uſes, 
S.., 8 | 5 
25. A truſt is limited thus, F ſuch a marriage takes ect, after Sex 2 Vern. 


A1.”s age of 16 (ſhe being the daughter of H.) and fbe ſhall have i ſſue 338. pl. 
male of the body FA S. then to both for life. He marries her at twelve 
years of age. lives till near ſeventeen, and dies tuithout iſuue. 
He ſhall have no truſt for life; becauſe the having no iſſue male, 
there was a failure of the precedent qualification to enable him. 
It ſeems, ſhe living till after ſixteen, fulfils the firſt words well 
enough, &c. [viz.] if the marrige ſhould take effect after her age of 
ſixteen, After the death of S. and M. the daughter of H. without 
iſſue, the truſt was limited over to others; but deereed that till the 

| s : EE daughter 
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Ceſar daughter of S.'s [H. 's] death, he in remainder could not take, but 


. that the heir ſnould have the truſt till that happened; for ſo much 
mer v. the of a truſt as is not diſpoſed of muſt be to the heir. G. Law of 


= 4 Uſes, &c. 223, 224. 


ampton. 


I 282 (Z. a) Covenant to fland ſeiſed. Good. In Reſpect 


of the Eſtate of the Covenantor, or the Manner 
of the Covenant. 


This 3s only I. TE NAMNT in tail by indenture on conſideration of mar- 
22 : * Tiage, covenants with another that A. and B. ſhall be ſeiſed 
e oh = to his uſe for term of his life, and after his deceaſe to the uſe of his 
Trin. 3 ſn and heir apparent. By this covenant there is no uſe changed, 
Eliz. 2 unleſs only during the life of tenant in tail; per tot. Cur. Het. 110. 
Is. pl. 28. Trin. 4 Car. C. B. Bromfield's cafe. ny | 
Anon. S. C. 

Noy. 46. 2. Tenant in tail covenants to fland ſeiſed to the uſe of himſelf for 
15, 8. C. ty fe, and after to the uſe of his 40 5 An his ble, 4 . - 
the name Pvenants with a ſiranger to levy a fine to the uſe of the ſtranger and his 
of Heig- heirs; he levies a 2 accordingly, and dies. It was reſolved that 
5 the ſon ſhould not have the land by the firſt covenant; for when te- 
— 8. c. nant in tail covenanted to ſtand ſeiſed to the uſe of himſelf for life, 
cited G. that is as much as he could lawfully do; and the limitation over is 
524 „void, and he remained ſeiſed as before. And the juſtices and coun- 
11. ſays, fel of the court reſolved 3 Cro. E. 895. pl. 15. Trin. 


. 44 Eliz. in the Court of Wards, Bedingfield's caſe, 

e only | 

the power of an eftate for life, by the ſtatute de donis, which he bath not paſſed out of himſelf, it 
is ſtill in him as it was before; and the remainder is void in its creation, and therefore there can 
be no execution of it, for the execution muſt be immediate by the ſtatute of uſes ; and therefore 
« fine afterwards levied cannot help it. 


3. Covenant to ſtand ſeiſed of as much as ſhall be worth 201. per 
ann. is meerly void. Agreed; and faid that ſo it was lately ad- 
judged. Het. 147. Mich. 5 Car. C. B. Riſe's caſe. 

4. A. ſeiſed in fee, in conſideration of the marriage of B. his ſon, 
and a marriage portion, covenanted to levy a fine to B. and that B. 
ſhould fland ſeiſed to the uſe of A. the father and his heirs, till the 
marriage had, and after to B. “s own uſe in tail, with diverſe remain- 
ders over. And A. covenanted in the ſame deed, that he was ſeiſed 
in fee, and ſo ſhould be till the uſe veſted in B. the ſon. It was re- 
folved by Powell and Rookſby J. the only judges then in court, 
that A. could not covenant that the ſon ſhould and ſeiſed of lands 

vhereof the father is ſeiſed; and the ſubſequent covenant was in- 

tended againſt incumbrances only, as is uſual in ſuch caſes, and not 

to raiſe any uſe. 3 Lev. 306, 307. Trin. 3 W. & M. in C. B. 
Barrington v. Crane. 

re e- 5. If tenant in tail covenants to fland ſciſed to the uſe of A. 0 


ver aut is {s 
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his heirs, or to the uſe of A. for life, + remainder to B. in ſee. The good, and 
covenant is not void, but puts the eſtate out of the covenantor. {og OE, 


Per Holt Ch. J. in delivering the opinion of the court. 2 Salk. Holt Ch. J. 


620. Trin. 1 Ann. in caſe of Machil v. Clark, Compyns's 
| k | : 8 ep. 121. 


pl. 84. in S. C. 


+ S. P. And the remainder is gad, theugh the tenant in tail dies daring the life of A. umil it is avoided | 


by the iſſue. Comyns's Rep. 121. per Holt Ch. J. in S. C. 


6. But if tenant in tail covenants to ſtand ſeiſed to the uſe of A. Mod. 26, 
and his heirs after his death, it is void. 2 Salk, 620, Per Holt S gs 68 
ecaule It 18 


Ch. J. in caſe of Machil v. Clark. . os: 


mence at a time when the 775! of the eftate out of which it would iſſue, is in another perſon by a title 
paramount the conveyance, viz. per formam doni. 

But if tenant in fee does, it is good; andyhere being 20 tranſmutation of the Pei. Sion, the eſtate re- 
mains in himſelf in the mean time. 2 Ler# 
Fer Hale Ch. J. Raym. 230. in caſe of Pibus v. Mitford. *[28 31 


for life, remainder to J. S. and his heirs, it is void; for the remain- oe "I 
der 1 to take effect after his death, when by his death the title of by 3 


the iſſue commences; and the covenant, as to the eſtate for life to 223 4 


himſelf, is void in this caſe, becauſe here is no tranſmutation of poſſeſ= judged 
fron. Such a covenant is in any caſe good only in reſpett of the remain- Comyns's 
ders; and ſince the remainders are void, the covenant and the firſt Rep. 119. 
eſtate are likewiſe void. 2 Salk. 619, 620. Trin. 1 Ann. B. R. LAGS Ge 
Machil v. Clark. 

8. A covenant was to ſtand ſeiſed in conſideration of love, &c. to 
his wife, and after to T. and his heirs, (T. was ſiſter's ſon to the 
covenantor, and his heir at law) but the deed was without the ge- 
neral conſideration (viz.) to continue the eſtate in his name and 
family; nor is it expreſſed in the deed that J. is of the blood of the 
covenantor ; and therefore Raymond doubted whether the confide- 
ration is not too ſtreight to extend to I. If the general conſidera- 
tion had been expreſſed in the deed, it might be averred that T. 
was of the blood of the covenantor, but here the averment muſt be, 
not only that he is of the blood of the covenantor, but alſo that the 
conſideration was for the advancement of his family, which he doubt- 
ed cannot conſiſt without the ſpecial conſideration mentioned in the 
deed, which is confined to the wife, and to which T. is a ſtranger. 
The other 3 judges delivered themſelves to the ſame effect. But 

r tot. Cur. Ihe caſe deſerves further conſideration, Gib. 299, 


Trin. 5 Geo. 2. B. R. Goodtitle v. Pettoe, 


X 4 (A. b) Cove» 


7. in caſe of Pibus v. Mitford, cites 1 Rep. 154. b.. 


7. Tenant in tail covenanted to ſtand ſeiſed to the uſe of himſelf 7 dots 5 
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+ » 


See tit. Re- 


t. b) Covenant to ſtand ſeiſed. In what Caſes 
(55) 22d there ſhall be a Particular Eftate by Implication. 
And in what Caſes Uſes by Implication are ex- 


cluded. | 
Soo Pallex. x, Made a feoffment to the uſe of himſelf for life, and after his 
e A. death 2. the death of 15 his wife, to 4 7 ſon in tail. 


lexſen him- And it was held in this caſe, that no implied uſe did ariſe to M. and 


ſelf argued therefore the eſtate to B. contingent. Arg. Pollex. 94. cites the 
228 caſe of Weale v. Lower. | 


and endea- 


voured to ma'ntain that an uſe did ariſe by implication of law to A. yet himſelf cites it held 
as above. : | 


R 228. 2. Covenant to ſtand ſeiſed to the uſe of the heirs male of his body, 
ne" 5-20 omitting pune per 3 Juſtices, but Twiſden J. contra, it is good, 
jornatur; and he himſelf takes by implication; and fo judgment was given 


and adds for the defendant. Vent. 372. Trin. 26 Car. 2. B. R. Pibus 
that judg- v. Mitford. 
ment was | 
given for th* defendant. —2 Lev, 75. S. C adjudged accordingly... O Mod. 121. pl. 27. S. C. 
being the opinion of Hale Ch. J.—— Mod. 159. pl. 2 S. C. ſays judgment was given ſor the de- 
ſendant on the point here. If a man covenants to ſtand ſeiſed ?- the uſe of the heirs of his body, 
this is all one as if the limitation had been to himſelf and the heirs of his own body, and not as if 
he had covenanted ta ſtand ſeiſed to the uſe of the heir: of the body of J. D. For there the covenan- 
tor would bave had a fee-ſimple in the mean time; pcr Hale Ch. J. Mod. 98. pl. 3. Mich. 2 
Car. 2. B. R. Anon. [but ſeems to be the caſe of Pybus v. Mitford.] Adjornatur.—Becauſe 
no deiceut may be to the heir after his death, the law raiſes an eſtate to him by implication, and 
he does not remain ſeiſed in fee during the life; but his efate is immediately put into an eftate tail, ac- 
cording to Pybus and Mitford's caſe ; per Holt Ch. J. Skin. 352. in caſe of Davis v. Speed. 
© The court doubted of this cafe and this point. 2 Mod. 211 Paſch. 29 Car. 2. C. B. in caſe 
of Southcott v. Stowell ———Gilb. Law of Uſes, &c. 19. cites S. C. and ſays the reaſon is, be- 
cauſe anceſtor and heir are Þ correlatives, and ſo whoever repreſents one as to my eſtate veſted 
in him after my death, I repreſent him during my life as to that eſtate; and conſequently giving 
an eſtate, already in me to my heir, is not departing with it; for it is a diſpoſition in other wor'ls 
to myſelf, and ſa all things remain in ſtatu quo. a 

+ Per Hale Ch. J. Mod. 98. pl. 3. 
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3. Covenant to ſtand ſeiſed ta the * in the a and to no 
other; this cannot exclude uſes by implication, but only expreſs uſcs. 
2 Lev. 76. Arg. in caſe of Pybus v. Mitford, 


(B. b) What paſſes by Covenant to ſtand ſeiſed, 


and who ſhall take thereby according to the Limi- 
tation. 


= I. A Covenants to ſtand ſeiſed to the uſe of B. his brether, for 

71 5 * natural love, and upon confidence to levy portions for his 

of Smith v. A.'s) children; this ſettles a good fee in the brother, ſubject to this 

Riley, truſt in equity. Jo. 419. pl. 7. Hill, 14 Car, B. R. agreed in the 
caſe of German v. Rylley, 

| 2, Where 


Uſes. 


2. Where by covenant to ſtand ſciſed the eftate is limited in fee 
upon a truſt, as payment of portions, and after the portions paid, to 
a ſon of the covenantor in tail, remainder over, when this becomes 
imp iſible by the act of God before the day of performance of it, the 
2 continues abſolute in the truſtee, if he be of the blood, as a 

rother, and ſo called, and fo able to take, which a ſtranger is not 
Jo. 119. pl. 7. Hill. 14 Car. B. R. in cafe of German v. Ry- 
fley. | | 
3 A. ſeiſed in fee has iſſue two ſons B. and C. A. covenants 
to ſtand ſeiſed ro the uſe of B. and the heirs male of his body on M. 
his wife to be begotten ; and for want of ſuch, to the heirs male of the 
covenantor, and for want of ſuch iſiue, to his own right heirs for ever. 
B. had iſſue of M. a fon and a daughter; A. dies, and then the ſon 
dies; the daughter ſhall not take as heir general, but the uncle, viz. 
C. ſhall take per formam doni, and not by purchaſe but by deſcent. 
2 Mod. 207. 211. Paſch. 29 Car. 2. C. B. Southcot v. 


Stowell. 


purchaſe but by deſcent from B.'s ſon ; for after the death of the father, both the e 


Mod. 226. 
Trin. 23 
Car. 2. 

S. C. ſays 
that North, 
Windham, 
and Atkins 
were of 
opinion that 
C. ſhould 


have the eſ- 


tate not by 
ſtates in tail 


were veſted in him, and he was capable of the remainder by purchaſe, and being once well veſted 
in a purchaſor, the eſtate ſhall afterwards run in courſe of deſcent. But Scroggs doubted. Ad- 


Jornatur,———-Ihid. 237. Paſch. 29 Car. 2. S. C. adjudged accordingly, and Scrog 


the judgment. Freem. Rep. 216. pl. 224. Mich. 1676. S. C. Adjornatur. An 


pl. 232. Paſch. 1677. S. C. adjudged accordingly. 


(C. b) Power to direct future Limitations by Co- [ 285] 


venant to ſtand ſeiſed; where good. 


1. E ME covenants to and ſeiſed to the uſe of herſelf in tail, 

F remainder to ſuch as 4 by EE on ia . hand 
ſhould appoint; and for want of ſuch appointment to the uſe of the 
plaintiff her kinſman in fee. Whether the remainder to ſuch uſes 
as he ſhould appoint, be not a void remainder, being on a covenant 
to ſtand ſeiſed, there was a trial at law, and a general verdict for the 
plaintiff, [who it ſeems was heir at law] and Lord Chancellor de- 
creed accordingly; quære tamen. 2 Vern. 7. pl. 4. Trin. 1686. 
Warwick v. Gerrard. | | 

2. A. covenants with B. and C. in conſideration of love and affec- 
tion to his ay and for ſome proviſion and livelihood for her, in caſe 
ſhe ſurvived him, and for the following uſes, to ſtand ſeiſed to the uſe 
of himſelf for life, remainder to his wife for life, remainder to the heirs 
of his body, on her begotten ; and in default of ſuch heirs to the uſe 
of ſuch perſon as the or 6 ſhould appoint ; and for want of ſuch appoint- 
ment to T. the leſſor of the plaintiff (who was the ſiſter's ſon, and heir 
at law of the covenantor) and his heirs. A. died without iſſue, and 
the wife afterwards conveyed the lands to J. S. the defendant, Per 
Raymond Ch. J. The confideration ſeems to be reſtrained to the 
covenantor himſelf and his wife; and therefore if the uſe had been 
to the 70 and her heirs, it had been good; tor it could not be ſaid 
that the heirs of the wife were Hrangers to the conſideration ; for the 


dore all her heirs in herſelf, and that had ſerved only to limit the uſe 
YE to 


gs agreed to 
d. ibid. 22 5. 
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to her in fee: But here it is a power to the wife to appoint the uſe, 
and _ that appointment had been made in favour of one of cove- 


nantor*s blood, it would not have altered the cate ; for the power was 
void in the creation within the rule of MiL.pmay's cAsE, which 
was never diſputed. But F the power had been to appoint the uſe 
in favour of any of the covenantor's relations, in conſideration to 


continue the ęſtate in the family of the covenantor, that might be 
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good, and it might be averred, atter the appointment, that he to 
whom the ule was appointed, was of the blood of the covenantor. 
Now it the power was void in its creation, the uſe veſted immedi- 
ately in T. as if no ſuch power had been, provided that T. be a fit 


perton to take the uſe. Gibb. 299. Trin. 5 Geo, 2. B. R. Good- 
title v. Thornton. ; 


(D. b) The Difference between a Fegſfnent to Ules, 
&c. and a Covenant to ftand ſeiſed, as to the Uſes 
ariſing, or Powers reſerved. © 


1. J F a man raiſes uſes upon à fine, feoffment, or recovery, he may 
1 reſerve to himſelf a xls Fal apart ; but he can not do 
it on à covenant to ſland ſeiſed, or on a bargain and ſale; for upon a 
fine, feoffment, or recovery, a uſe may be raiſed without a conſidera- 
tion, and therefore will ariſe to thoſe leſſees without conſideration 
and the former eſtates, which were raiſed without conſideration, 
may be defeated without it. But in a bargain and fale, and cove- 
nant to ſtand ſeiſed, no uſes will riſe without conſideration, there- 
fore not to the leſſees; for where the perſons are altogether uncertain, 
and the terms unknown, there can be no conſideration ; and for which 
reaſon the former eſtates raiſed upon good conſideration, cannot by 
ſuch leſſees be defeated. G. Law of Uſes and Truſts, 46. 
2. There is a difference between a covenant to ſtand ſeiſed and a 
feoſtment; for if a man covenants to ſtand ſeiſed to the uſe of A. a 
firanger for years, &c. the remainder to B. his ſon in tail, this is void 
as to A. for want of a conſideration, and the uſe veſts immediately in 
B. and a void uſe is as if no uſe be limited; and if no uſe be limited, 
B. muſt take immediately, and not by way of remainder, or elſe he 
cannot take at all; for a remainder ex vi termini, ſuppoſes a parti- 
cular eſtate, and B. muſt not be excluded; becauſe uſes being crea- 
tures of equity, the party's intent muſt be made good as far as poſſi- 


ble, where there is a juſt and good ground for any part of the convey- 


ance. But if he makes a feoffinent in fee to a ſtranger's uſe, the re- 
mainder to B. in tail, this is good to B. becauſe there wants no conſt» 
deration. Gilb. Law of Uſes, &c. 113, 114. 


(E. b) Actions by or againſt Ceſty que Uſe. 


1. I F tefly que uſe makes a leaſe for life, yet the reverſion remains 
in the Te. and not in the leſſor . and they ſhall have 2 * 
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of waſte, notwithſtanding that there be no privity, and the fatrte of 
1 R. 3. was made for the advantage of the leſſee or feoffee, and nat 
in the advantage of the cy que 1ſe, nor of the feaffors. Br. 
Feoffments al Ules, pl. 23. cites 5 H. 7. 5. Per tot. Cur ex- 


cept Davers. 
2. Ceſty que uſe coul not have action, avotury, nor ſuch like; but 


this ſhould be n the names of the feoffors. Br. Feoffments al Uſes, 


if they had ouſted him, and ſued him for perception of profits, he had no defence at common law, 
but mult have applied to equity; but this was remedied by 1 R. 3. T. Arg. Pl. C. 349. b. in caſe 
of Delamere v. Bernard. S. P. by Anderſon Ch. J. 1 Rep. 140. in Cludleigh's caſe. —— And. 
320. in S. C. Arg Cites 15 H. 7. 4. S. P.—S.P. in Max$sELL's caſe, Pl. C. 3. cites 5 H. 7. and 
the Narg. Cites it as 5 H. 7. fol. 5. and that he was only tenant at ſufferance to the feoffees, in caſe 
they permitted him to enter and take the profits; and that he was not able to anſwer to a præcipe 
quod reddat, b:cauſe he had no eſtate of franktenement ; but every ſuch writ muſt be brought 
againſt the feoffees, for the land is theirs. And if one had recovered the land againſt the ceſty 
que uſe, and had entered, or by an hab. fac. ſeiſinam had execution, and the feoffees been 
ouſted, they might have aſſiſe; but when they had recovered, they ſhould be ſeiſed again to the 


firſt uſe. 
4. It was ſaid per Frowick ſerj. to have been lately adj * that The feof- 


7 | . ; : -. feeSrecoe 
where advouſon appendant became void, and ceſty que ule ſuffered his z. 


tenant at ſufferance to preſent, and was di/turbed, he cannot maintain gainſt the 


a guare impedit, Quod nota; no more in the ſame caſe than a ſtran- ceſty que 
ger and not like to a leaſe at will; for the tenant at will has his poſſeſ- _— ri he 


ſion by an act done by the feoffee, and ſo has not the tenant at ſuffe- preſent 
rance, &c. Kelw. 42. b. pl. 7. Paſch. 17 H. 7. without 
N their agree- 
ment; per Frowick Ch. J. Ibid. 47. Mich. 18 H. 5. 


5. Ceſty que uſe ſhall be impannelled in a jury, and if he loſe 28 
iſſues, hey are leviable of the lands in the poſſeſion of his feoffees. [ 7 ] 
Quod fuit conceſſum. But it was ſaid that this commenced by ſuf- 
ferance, for the advantage of th: king. Kelw. 42. b. pl. 7. Paſch. 17 
H. 7 | 
| 6. Ceſty que uſe ſhall not have treſpaſs before an actual entry; for Noy. 23. 
that is grounded on a poſſeſſion; per Glanvill. Owen 87. Mich. 41 Ne — 


& 42 Eliz. C. B. in caſe of Green v. Wiſeman. - 


but not treſpaſs, without actual poſſeſſion, and fo not jf C. cited D. 51. b. Marg. pl. 17,— 
Heis immediately and actually ſeiſed, and in poſſeſſion of the land, fo as he may have aſſiſe or tiet- 
paſs before entry againſt any ſtranger, who enters without title ; and this by the words of the ſta. 


tute 27 H. 8. viz. That cy que uſe hall ſtand and be ſeiſed, &c. and this was the opinion of ſeveral 


juſtices, Cro. E. 46. Paſch. 23 Eliz. C. B. Anon. 


(F. b) Pleadings. | : 


I. FE OFFEES inuſe ſhall plead ſuch pleas as cefly que uſe will 
| 5 to them; by the juſtices, Brooke ſays, quæxe of de- 

lays. Br. Conſcience, pl. 27. cites 7 E. 4. 29. * 

2. Hie 


4 


INN rec” Ming, r br fe frght 7 ibs 1 — . . 
1 I... 2 ren 9 * a 
* ” . 1 8 — * * a lf 
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Thid. pl. 65. 2. He who pleads a grant, &c. by cefly gue uſe, Mall jay that ceſty 
cites 16 H. que uſe at the time, &c. was of ful 1 memory, and out of prijens 


* ber c. at the time, &c. as in the itatute 1 Ric. 3. Br. Feoffments al Uſes, 
Rede ſerj. pl. 42. cites 4 H. 7. 8. 
But Keble : : Je 
Serj. contra; for it ſhall be intended a good feoffment, till the other ſhews objection. And Brooke 
ſays, it ſeems the law is againſt Rede. Br. Feoffments al Ules, pl. 24 Cites 6 H. 7. 6. 
In arif of extry in nature of aſſiſe, the tenant ſaid that N. (i. car ciſed in fee, and infeoffed P. who 

ave in tail to the tenant, and gave colour to the plaintiff. And the plaintiff ſaid that before this, this 
, wit F. G. was jeiſed in fee to the uje . which N. in feogea the plain, obo was feiſed till J. G. entered 
"and diſſeiſed bim, and gave as in the bar. And ſo fee that he pieaded the feoffment of ceſty que uſe, 
and did not ſay that be was of full age, ſound ming, out of priſau, and the like. Br. Feottments al Uſes, pl. 


5. cites 27 H. 8. 12. 


So wherea 3. If a man pleads grant, &c. of cefly que uſe, he f that 
man juſtifies the feoffees 1 to the ſame ae at the time, &c. and ſo ſeiſed 
2 ments, al Uſes, pl. 42. cites 4 


that | 
2 Ferffees were ſeiſed to this uſe at the time of the command. Br. Pleadings, pl. 166. cites 10 H. 


7. 2 


8. P. Br. 4. If a man pleads that A. B. and others were ſeiſed to his uſe in fee, 
—_— this is good pleading, without ſhewing the commencement of the uſe, Br. 
es, p F | 15 . 

16. cites 21 Pl ngs, pl. 170. Cites I3 H. 7. 18. 5 
H. 7. 6.—S. P. G. Law of Uſes, &c. 276 —S. P. as to ſay that A. was ſeiſed in fee, and in feoffed 
J N. and W. to the uſe of T. P. Br. Pleadings, pl. 160. cites 36 H. 8.—5. P. For it was granted 
that if a man diſſeiſe R. to the uſe of B. he ſhall not ſhew this diſſeitin, in ſhewing how he came to 
his eſtate. Br. Feoffments al Uſes, pl. 10. cites 14 H. 8. 4. 

Contra where he ſays that they ber: ſeiſed te the uſe of him and his hir: of his body, becauſe this is a 
particular eſtate. Br. Pleadings, pl. 170. cites 13 H. 7. 18. 


S. C. cited 5. If a man has land in uſe, and ſells the land to another, the ſale 
8. Law of changes the uſe, and the buyer may enter, and make a feoffment, if 
$a. and the ſale be perfect. Quære, if he pleads that he bought the land for 
ſaysthe 20 J. by which he entered and made feo nent. Quzre if this be good, 
* gs and the money not paid, nor any day of payment alledged. But it ſeems 
for buying to me, that it ſhall be intended in the law a good and perfect ſale and 
implies par- buying, when * a man pleads that he bought; for if it be not a perfect 
=p piper bargain, then he did not buy, and then it is 2 good replication for the 
if he did Plaintiff to fay that he did not buy, prout, &c. And per Fineux, it 
not buy, the is a good buying, becauſe the defendant has entered, and the other, 
Pai? may have lion of debt. Br. Feoffments al Uſes, pl. 15. cites 21 
might reply H. 7. "4 | | 


as here. 


*[288] 


'Br.Plead- 6. In debt the plaintiff counted upon a leaſe for years made by _ 


—_ — ther, rendring rent. The br en ſaid, that the father and others 
Br. Mainte- were ſeiſed in fee to the uſe of the father, abſque hoc that the reverſion de- 
nance de ſcended to the plaintiff, And a good plea to the count; for the plain- 
. tiff ought to have counted ſpecially that they were ſeiſed to the uſe, &c. 
C. and that the father leaſed, and becauſe not, the writ and count ſhall 
abate; per Rede Ch. J. & Kingſmill J. For per Rede, the defend- 
ant may ſay that the father had nothing at the time of the demi ſe, and 
then the plaintiff cannot maintain the declaration by the uſe, but it is 


a departure; for he ought to have ſhewn it at firſt. Br. Count, pl. 
49. cites 21 H. 7. 25. 5 | 
7. The 


Ales. 


7. The tenant of the land cannot plead a releaſe made by ceſly que uſe 
to the feoffee, without ſhewing the releaſe. Br. Monſtrans, pl. 61. 
cites 14 H. 8. 4. | 

8. In ejectment the defendant pleaded a froffiment made to F. S. 
who by force thereof was ſeiſed and leaſed to him, and that one G. en- 
tered and leaſed to the plaintiff, but did not ſay that he entered upon 
45 S. Owen J. ſaid he ought to have alledged a diſſeiſin, but An- 

erſon held that ce/ty que uſe has poſſeſſion of the land before agree- 
ment or entry; but if he diſagree, then it ſhall be out of him preſent- 
ly, but not before he 1 And the caſe being moved in an- 
other term, Walmſley ſaid that he might be diſſeiſed before his en- 
try or agreement, and the pleading ſhall be that he did enter and 
did diſſeiſe him; and to this Glanville J. agreed. Ow. 86, 87. 
Mich. 41 & 42 Eliz. C. B. Green v. Wiſeman. 


228 


G. Law of 
Uſes, &c. 
81. cites 

8. C. ſays 
ceſty que 
uſe may 
plead this 
feotfment, 
and ſay that 
the plaintiff. 
diſſeiſed 
him with. 
out laying 
any actual 
entry ; for 


the ſtatute executes the poſſeſſion in him. 


9. In waſte the writ ſets forth a feoffment to ſuch perſons to ſe- 
veral uſes. After verdict exception was taken to the writ, becauſe 
it does not ſuy the feoſfinent was to them and their heirs, without 
which there could be no inheritance in ceſty que uſe, and fo no diſ- 
heriſon as the action of waſte imports ; but the plaintiff had judg- 
ment, becauſe all the forms of the writs had been ſo ſince the mak- 
ing the ſtatute; and the declaration laid the ſeiſin in fee, as it muſt, 
and yet the plaintiff might have had a general writ, and declared 

| ſpecially. Hob. 84. pl. 112. Trin. 12 Jac. Skeat v. Oxen- 
bridge. — 


(G. b) Equity. 


1. SUB P OE N A commenced in time of E. 3. but it was al- 
ways againſt the feoffee in truſt himſelf, and was never al- 
lowed againſt his heir till H. 6. and in this point was the law 
changed by Forteſcue Ch. J. per Vaviſor. Kelw. 42. b. Paſch. 

17 Bs 7. 

45 If the feoffee made feoſſinent over, the feoffor had no remedy ; 
ſo if he died the heir of the feoffee was (as Forteſcue Ch. J. thought) 
ſeiſed to his own uſe; for the confidence was perſonal only, and the 
feaffee's feaffe was ſeiſed to his own uſe till H. 4th's time, but if the 
2d feoftee had notice of the uſe, chancery will reform it now, and 
the heir of the feoffee in truſt was ſeiſed to his own uſe till the 

beginning of E. 4th's time, and then commenced the ſubpœna 

| 2 the heir and the feoffee of the feoffee; per Frowike Ch. J. 

elw. 46. b. 18 H. 7. 


A man had 4 froffees ſeiſed to his uſe, and ſold his land to H. And it was 
al ſaid to two 12 2 0 is, that a 4 1 feoffment to H. _ eff * 
which two notified his will to the other two, and they refuſed to make are not 
ferffment, by which the fir/t two made feoffinent to H. of that which to band to obey 
them belinged; and after the feoffor ſold the land to F. and required 7 2 * 
the feoffees, who refuſed, to make eflate to F. wha made it accordingly, + 2 5 bis | 


Mo. $71. 
pl. 121. 
S. ©. n= 
cordingly. 
—Brownl, 
241. S. C. 
and becauſe 
it was in 
the declara- 
tion it was 
adjudged 
good. 
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and ſervant ts the © 
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17 ; 
erte and H. the firſt vendee brought ſubpœna againſt the two firſt froffees 
on _— who 8 the matter Ard ne ar into nn ng oe : 
but age and becauſe the two feoffees did not ſay to the other two that their 
& have ſpt= feoffor commanded them to infeoff H. but ſaid that his will was that 
e dee, they infea H. which they are not bound to do without command- 
ben ef. Ibid. ment, therefore the defendants went quit of this ſubpoena; which 
—Cary's Brook fays is wonderful to him. Br. Conſcience, pl. 5. cites 37 


Rep. 13. 
So H. 6. 36. 


Cary's Rep. Where a man w#:/ls that his froſfees ſhall make e/tate to J. for 

- $9 | life, the remainder to H. and J. a 4-4 to take eſtate, el be 
ſubpœna againſt the feoffees to make them execute eſtate to him 
after the death of J. per Jenny, quod Finch conceſſit. Br. Con- 
ſcience, pl. 5. cites 37 H. 6. 36. | 

Cefty que 5. If a man is bound to F. to the uſe of C. there C may have ſub- 

uſe ſhall Sera egainſt F. to bring action to the - of C. Per Moyle and Da- 


have fub- vers. Br. Conſcience, pl. 9. cites 2 E. 4. 2. | 


peua, 
againſt his feoffees in uſe ts compe! them to mantain ation intheir names, Br. Conſcience, pl. 27. cites 


7E. 4. 29- | 
*R 6. If my feoffee in uſe be di//eiſed, T ſhall have ſubpoena to brin 
— bop aſſiſe; . an Des. 65 Conſcience, pl. 9. cites 2 E. 
4. 
That if the 
" feoffee be diffeied, the feoffor ſhall compel! him to ſue an Ms. 
"5 199 we <p 7. If 200 marks are wn to - to 7 and _ 5 his _ 
e CULIrs or adminiſtrators after his death, to diſpoſe for his ſoul, and A. 
ho wag — delivers the —— reg and re A ” f ben b ſhall re- 
hibition, pl. gre, and he who firſt delivered makes executors, and dics, there 
3e the executors or adminiſtrators ſhall have ſubpena againſt A. to ſue 
the bond againſt B. to have delivery of the money, becauſe the bond 
was made to the uſe of the owner who firſt delivered the 200 marks. 
Br. Conſcience, pl. 10. cites 4 E. 4. 37. | 
Br. De- 8. Where a man makes feoffment, and declares his will for years, 
— and dies, leaving a fon and a daughter by one venter, and a daugh- 
S.C. ter by another venter, and the eldeſ? fon dies before the will perfarm- 
ed, the ſiſter of the whole bload ſhall have ſubpena to haue execution 
of the eſtate of the feoffees. Br. Conſcience, pl. 11. cites 5 E. 
Bey Con- ; 6 4 If a man £4 A. to his uſe, and declares his will, and 
— tend s after A. ſells to R. and infeoffs bim, yet if 4. gives notice of the in- 
E.4.7. 8. tent of the firſt feoffment to R. he ſhall be compelled by ſulpœna to 
"Wy perform the will, Br. Feoffments al Uſes, pl. 32. cites 5 E. 
? UE If tenant in b:rough engliſh inſeaſſi two ta his uſe and his heirs, 
the yownge/t fon ſhall have ſubpena, and nat the eldeji, Br. Feoff- 
ments al Ules, pl. 32. cites 5 E. 4. 7. 
11. If a man makes feeffment of truft of the land to him deſcended 
of the part of the mother, and dies without i ue, the heir of the part of 
the mother 2 haue ſubpeena, Br. Feoftments al Uſes, pl. 32. cies 


5 E. 4. 7. 12. 1 
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12. If tenant in tail makes feoſſinent to his uſe, and dies without Bu if te- 
2/ue, no will declared, he in 2 ſhall have ſubpana, Br. Fe- nant in tail, 
offinents, al Uſes, pl. 32. cites 5 E. 4. 7. 5 — 


, 
makes froffment of truſt without declaring his will, and dies without i ue, he in remainder ſhall have ſubpœna. 
Brook makes a quzre, and ſays it ſeems to him that he in reverſion and in remainder ſhall not 


have ſubpena but formedon, for the reaſon mentioned in pl. 13. Br, Feoffments al Uſes, pl. 32. 


- 


cites 5 E. 4. 7. 


13. If baron and feme are ſeiſed in jure uxoris, and the baron 
makes feoffment without declaring his will, the feme ſhall not have 
ſubpoena. Brook ſays the reaſon ſeems to be inaſmuch as when a 
man makes feoffment without conſideration, and expreſſing any uſe, the 
feoffment is intended by the law to be to the ule of the feoffor and 
his heirs, therefore it ſeems the feme ſhall have cui in vita, Br. Fe- 
offments al Uſes, pl. 32. cites 5 E. 4. 7. 

14. If a man gives goods to his uſe, and another takes them, the A man thayy 
donee is bound in conſcience to maintain action of treſpaſs thereof, but compel his 
not appeal of robbery ; per Chocke & Littleton, the reaſon ſeems to * 
be inaſmuch as the plaintiff all not be compelled to wage battel, if bring ac- 


the defendant tenders battel. Br. Conſcience, pl. 27. cites 7 E. — of tref- 
| Pais. Br. 


4. 29. | | Conſcience, 
pl. 17. Cites 11 E. 4. 8. 


15. It was moved, that if a man has notice that M. is infeoffid to 
my uſe, or has goods given to him to my tis and AMA. knowing it, buys 
the land or goods, ſubpœna lies againſt boy for there is a purchaſe; 
but contra of a releaſe. But by the reporter all is one; for it is 
conſcience in the one caſe or the other. Br, Conſcience, pl. 17. 
cites 11 E. 4. 8. | 

16. If the feeffor releaſes to the trelpaſſor, ceſty que uſe ſhall not 
1 againſt the treſpaſſor, though he had notice of the uſe. 
Br. Conſcience, pl. 17. cites 11 E. 4. 8. | 

17. Subpcena brought by ceſty que uſe againſt three fees of a 
truſt, to execute an eſtate to ceſty que uſe. The one ſaid, that the feof 
for infeoffed him and the other two, and the two took livery, and he 
was not at it, nor ever agreed to it, and the land is held of him, ſo that 
he cannot infeeff the plaintiff for extinguiſhing his ſeigniory; and a 
good anſwer by the beſt opinion. But quære if a man may diſclaim 
in chancery. Br. Conſcience, pl. 18. cites 16 E. 4. 4. 

18. Subpœna. The chancellor enjoined the defendant, feoffee 
of truſt, to make gate to the plaintiff ceſiy que uſe, upon pain of 100 J. 
It he does not do it, ſcire facias ſhall not iſſue thereof; for it is only 
in terrorem. Br, Conſcience, pl. 29. cites 10 H. 7. 4. 

19. Contra of fine aſſeſſed by the chancellor. Br. Conſcience, pl. 
29. cites 10 H. 7. 4. OW" | 

20. If I give money to one to purchaſe lands therewith to him and 
his heirs, and to permit me to take. the profits thereof during my life, 
and he with-holds the profits, he ſhall be compelled by ſubpcena. 
Cary's Rep. 14. cites Crompton, fol. 48. b. 1 

21. A deviſe was to the father for liſe, remainder to the firſt, &c, 
lon in tail, remainder to truſtees for their lives, to ſupport the con- 
ringent remainders. The court declared that this is a good 2 to 

upport 
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ſuppert the remainders, notwithſtanding the ſame is limited to the 
truſtees, and inſerted after the limitation to the firſt, &c, ſons, (it 
being in the caſe ofa will.) 2 Chan. Rep. 169. 31 Car. 2. Green 
v. Rooke. | e | 
22. By a marriage-agreement the land was to be charged with the 
payment of portions for younger children, and maintenance to begin from 
the death of the huſband ; but in the ſettlement the limitation was t 
the firſt, Sc. ſon in tail male, remainder to truſtees for 500 years, to raiſe 
1 291 ] portions, Sc. The Maſter of the Rolls ſaid, he would not deſtroy 
this ſettlement, but would ſet it right; and that he did not regard 
the placing of the term, but would help the miſtake, which would 
otherwiſe prevent the agreement of the parties from taking effect; 
for that the younger children are as much purchaſors of their por- 
tions as the eldeſt fon is of his eſtate tail limited to him. 2 Wms's 
Rep. 151. Trin. 1723. Uvedale. v. Halſpenny. 
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| For more of Uſes in general, ſce Bargain and Sale, Cove- 
N nant, Eſtate, Fines, Grants, Netoverp Common, Ke- 
mainder, Diemifter, Truft, Uencher, and other proper 

IUES, 


IC nas * _ * Uury, 
cap. 82. . | | 


I, 2. ſays | | 

ic ſeems 

that uſu | 

a ‚ [A] [UI General.] 

ſente, is a | 

contrat [I. IN Italy they have houſes of free loan to the poor. Sir 

upon the | HT" 3 . A 

loan of mo- Edward Sand's his book, intituled, A relation of the relt- 

5 — — give gions uſed in the weſt parts of the world, circa principium.] 

: i nder 

# a certain profit for the ufe of it, upon all events, whether the borrower makes any advantage of 

1 it, or the lender ſuffer any prejudice for the want of it, or whether it be repaid on the day ap- 
$ pointed or not. And ina larger ſenſe, it ſeems that all undue advantages taken by a tender agaiuſt 

2 borrower come under the notion of uſury, whether there were any contract in relation thereto, 
Th or not; as where one in poſſeſſion of land, made over to him for the ſecurity of a certain debt, re- 
| tains his poſſeſſion after he hath received all that is due from the profits of the land. 


p | | [2. In fatuto Walliæ in magna charta, 2 part, fol. 6. the ſheriff 
1 ought to inguire in his tourn of uſurers.] | 

| 3 I3. Among the petitions in parliament, 18 E. 1. fol. 1. there is 
if 5 l ſach petition. Willielmus de Clerram queritur de rfurarits modo 
| coram ordinariis, & perguirat ſecundum legem terre.] 

# [A. 2E. 1. Rot. Clauſarum memb. 2. Rex majori & vicecometi- 
. bus London, quia, Ic. vobis mandamus, quod publice proclamari fa- 
1 ciatis in civitate prædicta, quod omnes mercatores uſurarii infra 20 
; dies, a datu præſentium recedant 4 civitate prædicta, & regnum 
i exeantſuper fari:faturam corp orum & bonorum quorumcungue.] K 
| [5-5 
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5. 5 E. 1. Rot. Patentium. memb, 27. in dorſo, that no chri- Hawk. Pl. 
1 | 2 Cap. 
ian ought to take uſury.] | 38 
S. P. That it was anciently held abſolutely unlawful for a chriſtian to take any kind of uſury, 
and that whoſoever was guilty of it, was liable to be puniſhed by the cenſures of the church in his 


life-time ; and that if after death any one was found to be an uſurer while living, all his chattels 
were forfeited to the King, and his lands eſcheated to the lord of the fee. 


[6. Mirror of Juſtices, 17. b. cap. 1. ſect. 17. one of the articles 

inguirable in a leet, was of chriſtian uſurers, and of all their 

odds. | 
: 75 See the ſame article capite Itin. in magna charta, fol. [ 292 ] 
151. article 16.] | 

8. Hill. 16 E. 3. B. R. Rot. 28. Johannes Hoperd is found 
guilty by a jury pro uſura capienda 118. 8d. pro 20s. præſtandis & 
ſic de ſimilibus.] 

[9.15 E. 3. 6. It is accorded and aſſerted that the king and bi .=. 
heirs ſhall have the cognixance of the uſurers dead, and that the Fol. Sor. 
erdinaries of holy church have the cognizance of uſurers alive, as to Pr 
them appertaineth to make compulſion by the cenſures of holy church Abr. ot 
for the fin to make reſtitution of the uſuries taken againſt the laws of Cotton's | 


holy church. (But this ſtatute was repealed afterwards in the ſaid 1 . 


year.). ] | and page 
5 _ 35+ No, 33. 
[10. 5 H. 4. Rot. Parliamenti, N. 68. Pray the commons that prynne's 
as in the city of London and elſewhere throughout the realm, the Abr. of 
horrible, and damnable fin of uſury, cuſtomably uſed under the $2973 


Records 
name of * chevance colours, and by ſtrangers named brokers, who No 433. 


have not whereof to live unleſs + by ſuch their gain, in many forms 72; the pe- 


very ſubtilly contrived, it is manifeſtly and openly by their mediation ps 


perpetrated, whereby ſeveral of all eſtates as well ſpiritual as tem- one being 
poral, have been impoveriſhed, and their beaſts and lands loſt, attainted to 


That it pleaſe to ordain that no alien nor denizen be broker of we gag 


uſury for the time to come, and that it be inquired every year, fury or ex- 
and he who is attaint of being a broker forfeit to the king all his change, do 

oods. ] R farfeit all 
* his goods. 

| The an- 

Anſwer, ſwer was, 
the ſame 
default 
ſhall be vu» 
| niſhed by 
® Ibid. 339. in 14 R. 2. No. 24. ſays, that uſury was then termed 


[Be this matter governed and ruled according to the law of holy 
church, during the life of ſuch uſurers.] 
the law of holy church. 


{Schefes,) 
+ Orig. is (per loorde gaine dicell en pluſours fourmes treſſotiliment controve.) 


dum at Michaelmas next. It was argued, whether the payment of 739; U f. 
intereſt was lawful or not. The judges compounded the matter R. S. C. ac- 
between the parties to avoid making a precedent. Palm. 291. to corlingly. 
294. Trin. 20 Jac, B. R. Sanderſon v. Warner. 
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292 Uſury. 


[B] Uſury. At Common Law. 


Win. 114 [I. A L L the goods of an uſurer, who died an uſurer, were forfeit 


Mich. 22 $ | 
Tac. C. B. | to the ting.] 3 | 
Arg. in caſe of Gibſon v. Ferrer, cites Glanvil, lib. g. cap. 14. S. P. but ſays, that is to be intend- 


ed of ſuch as live by the common oppreſſion of the people. 


[Skene Regiam Majeſtatem, 61. 1. The law of Scotland is ac- 
cordingly.] | | 

[The lands of ſuch uſurers ought to eſcheat to the lord of whom 
they were held, and ſhould not deſcend to their heirs. ] 

[Skene Regiam Majeſtatem, 61. 5. The law of Scotland is ac- 


cordingly.] | | 
e tit. [A man could nat at common law maintain an action upon an uſu- 
Adtions(T) ius contract. 26 E. 3. 71. admitted. 


Pl. 14. a 
uſe of money at this day is no good confideration, hecauſe againſt law natural; agreed by Dode- 


ridge and Whitlock J. abſentibus aliis, bat Noy. Arg. faid that confideration of uſe, if it does not 
exceed 101. per cent is good to ground an action. 2 Roll, Rep. 469. in caſe of Oliver v. 
Oliver. 

Hawk. PL. C. 245. f. 5.6. 7. ſays, it ſeems to have been the opinion of the makers of ſome late 
acts of parliament, as 5 Ed. 6. 24. 13 Eliz. 8. Par. 5. and 21 Jac. 1. 17. Par. 5. that all kinds of 
ufury are contrary to good conſcience. And agreeably hereto, it ſeerns formerly to have been the 
general opinion, that no action could be maintained on any promiſe to pay any Kind of uſe for the 
forbearance of money, becauſe that all ſuch contracts were thought to be n2tawful, and confe- 
quently void. But it ſeems to be generally agreed at this day, that the taking of reaſonable inte- 
xeft for the uſe of money is in itſelf lawful, and conſequently. that a covenant or promiſe to pay it 
in confideration of the forbearance of a debt, will maintain an action; for why ſhould not one who 
has an «ſtate in money, be as well allowed to make a fair profit of it, as another who has an eſtate 
in land ? And what reaſon can there be, that the lender of money ſhould not as well make an ad- 
vantage of it as the borrower ? Neither do the paſſages in the moſaical law, which are generally 
urged againſt the lawfulneſs of all uſury, if fully conſidered, ſo much prove the unlawfulnefs as 
the lawfulneſs of it; for if all uſury were againſt the moral law, why ſhould it not be as much fo 
in reſpect of foreigners, of whom the Jews were expreſsly allowed to take it, as in reſpe& of thoſe 
in the ſame nation, of whom alone they were forbidden to receive it ? From whence it ſeems 


clearly to follow, that the prohibition of it to that people was merely political, and conſequently _ 


doth not extend to any other nation. 
1293] 1 
Sce tit. [2. If A. ſurrenders a copyhold to B. upon condition that if he 


K * pays 801. to B. at a certain day that the ſurrender ſhall be void, 


——2 Roll. and after it is agreed between them that A. ſhall not pay the money, 
Rep- 409. but ſhall forfeit it, and in conſideration theresf, B. aſſumes to pay to 
Wat, A. at a certain day 60 l. or 61. a year from the ſaid day, pro uſu & 
Doderidze intereſſe of the ſaid 601. till it be paid. An action upon the caſe 
and Whit= lies upon this promiſe; for it is a good promiſe, and not againſt the 


Jock J- >" law; for this 601. ſhall be taken to be intere/ſe damni and not lu- 


ſentibus a- . a „ | 
I and cri, and is only limited as a penalty for non-payment of 601. as a 


Hel that namine pœnæ, or obligation with condition. Mich. 22 Jac. B. R. 
s between Oliver and Oliver adjudged, it being moved in arreſt 
em m no- 2 a - S 4 o 
mc pe. Cf judgment (ſcil.) that it appears to be for uſc, and all uſe is a- 
n. and gainſt the common law. Intratur. 21 Jac.] 


that it can- | 
un be uſe, becauſe no money was lent, and if he had reſerved more than 201. for 100 l. it had been 


god, ard that the difference between penalty and uſe appears 26 E. 3. 71. and notwithſtanding 


the words (pro uſu & intereſſe) yet this was not uſury, hecauſe no money was lent. And the re- 
port Cays, that Noy of counſel for the plaintiff took the diſtinction of intereſſe lucri, and interetle 
| | | | damm -. 


F 


* 


2 328 


damni.— There is a great difference between iutcreſſe lucri, and iat-reſe dammi; per Jo. Powell J. 
and for this cites Grotius de Jure Belli & Pacis, lib. 2. cap. 12. par. 20 and 21. Lutw. 274. Trin. 
13 W. 3. in caſe of Yeomaa v. Barſtow. 


[2. If A. be indebted to B. 10l. and A. in conſideration that B. 
gives him day for a year next enſuing for the payment of it, promiſes 
to be bound by his obligation to the ſuid B. for payment of the ſaid 10 J. 
with the intereſt thereof at the end of the year aforeſaid, An action * * Fol. 802.” 
upon the caſe lies upon this promiſe, alleging that A. did not pay wad, 
the 101, nor became bound to pay the ſaid 101. with intereſt thereof 
at the end of the ſaid year. For this intere/t is only damage for the 
money by way of penalty. Hill. 3 Car. B. R. between Beſt and 
Vallence adjudged, this matter of the intereſt being moved by my- 
ſelf in arreſt of udgment after verdict for the plaintiff, and intire 
damages given, ] 

II. If it be agreed by indenture between A. and B. that certain See tit: 
monies ſhall remain in the hands of B. ſolvendo proinde to A. intereſt 79 
after the rate of 8 l. for 100 l. Sc. An action of covenant lies upon 14. S. C. 
this indenture for non-payment of the intereſt money. Mich. 8 — And 
Car. B. R. between Croſls and Northey, adjudged upon demurrer, ke. Prog 
2 P. 8. Rot. I myſelf being of the plaintiff's coun- pi. 2. 
ſel. 

5. Jewiſh uſury was an offence at common law, being 401. per 
cent. and more; but no other; per Hale Ch. B. Hard. 420. Trin. 


17 Car. 2. 


[C] 7hat ſhall be ſaid Uſury. [ 294 ] 


[1. JF a man obliges himſelf in nine marks to pay at a certain day, Hawk. Pl. 
| and that if he does not pay at the day, he obliges himſelf by 70 5 5 

fame deed to pay to him 17 marks, This is not uſury, but it is only ſ. 3. ſays, 

a pain. 26 E. 3. 71. | it has been 


% reſolved 
that an agreement to pay double the ſum borrowed, or other penalty on the non-payment of the 
principal debt at a certain day, is not uſurious, becauſe it is in the power of the borrower wholly 
to diſcharge himſelf, by repaying the principal, according to the bargain. 


2. It is the intent that makes the uſury; for if there be a wager If money 
between 2 to have 40 l. for 20 l. if A. be alive ſuch a day, that is not be 4 to te 
. 5 repaid with 

any uſury; for the bargain was bona fide, and not for loan; but fe at above 
if the intent hereby was to have a /hift, it is otherwiſe. Cro. 10 l. in the 
E. 643. per Anderſon, Walmſley, and Owen (Glanvill abſente,} hundred ac 


Mich. 40 & 41 Eliz. C. B. in caſe of Button v. Downham. . 


if 3 men o 
one man ſo long live, the bargain is void by the ſtatute ; per Tanfield Ch. B. Lane 103. faid it had 
deen ſo adjudged. f | 


3. The 6 months upon the ſtatute of uſury ſhall be accounted Hawk. Pi. 


; s C. 247. cap. 
half a year, according to the almanack, and not according to 28 days 8, f. 58 


in the month. Nota per Popham, which none gainſaid. Noy 37+ cites 8. C. 


ſays the 
AG | reaſon is 
becauſe by the latter computat: on the intereſt would exceed the rate allowed hy the ſtatute. 


R 4. The 


S.C.cited 4. The agreement on borrowing money was to pay the full 
44 Pl legal intergſt, and to take a houſe at an extraordinary rent; and held 
LE uſury without ſhewing in certainty what the bargain was. Cro. ]. 


ſays, that a 440. pl. 13. Mich. 15 Jac. B. R. Bedo v. Sanderſon, 

contra re- 

fer v ing to the lender a greater advantage than is allowed by the flatute, is equally within the meaning 
of it, whether the whole be reſerved by way of intereſt, or in part only, under that name, and in 
part by way of rent for a houſe let at a rate plainly exceeding the known value. 


5. Where a bond or mortgage is forfeited, it is no uſury to take 
more than legal intereſt, Jenk. 248. pl. 39. | 
6. If A. promiſe B. 1001. for legal intereſt at the end of the 
year, and B. pays the intereſt, but never received the principal, this 
is not uſury but breach of promiſe. Jenk. 248. pl. 39. 283. 
13. | 
7. A. fold an office to B. for 9501. B. paid 500 l. and on A.'s re- 
ſigning B. and C. gave bond to A. for 4501. Afterwards A. came 
to agreement with B. that B. ſhould pay A. 80 J. yearly till the 
450 l. and every part of it was =_ 'T his was adjudged in C. 
B. not to be uſurious; but Jefteries C. on the circumſtances 
of the caſe vacated the ſecurities, but gave no relief for 300 l. 
overpaid, Vern. 352. pl. 348. Mich. 1685, Oddy v. Torlas. | 
| Skin. 322. 8. If A. owes B. 1001. B. demands his money. A. ſays he 
feng has not the money, but would pay it if B. can procure it to be lent 
cordingly by another perſon. Whereupon B. having preſent occaſion for 
Per Cur. his money, contracts with C. that if C. will lend A. 100 l. B. will 
| give C. 104. Upon which C. lends the money, and the debt is 
paid to B. This is a good and lawful contract between B. and C. 
for B. has benefit by it; per Holt Ch. J. Carth. 251. Mich. 4 W. 
& M. in B. R. in caſe of Bartlett v. Viner. | 
[ 295 ] 9. If a man has great occaſion for guineas, and can make great ad- 
vantage by them, and for this purpoſe gives to another more money 
for them than the value of them amounts to, this is no uſury. Per 
Powell J. and alſo by Blencowe J. as the reporter ſays he 
thinks. Lutw. 273. Trin. 13 W. 3. incaſe of Yeoman v. Barſtow. 
S. P. By 10. Where there is zo lan there can be no uſury; per Powel J. 
bs men Lutw. 273. Trin. 13 W. 3. Yeoman v. Barſtow. 


ep · 469. in caſe of Oliver v. Oliver. | 


11. If there be a juſt debt due, and a bond is given for nt 
thereof with unlawful intereſt, it is uſury. 6 Mod. 303. Mich. 3 
Ann. B. R. Villars v. Cary. | 


See (1) (D) By Szature, 
1. 37 H. 8. ENACTS, that all fatutes heretofore made 


cap. « F cencerning uſury ſhall be vaid. 

S. 2. No perſon ſhall ſell bis merchandizes to any perſon, and within 
3 months after buy the ſame, or any part thereof, upon a leſſer price, 
&nowing them to be the ſame. : 


S. 3. No 


* 


1 


 Uſury, 


F. 3. No perſon by way of any corrupt bargain, toan, exchange, 
cheviſance, ſhift, or intereſt of any wares, or other things, or by any 
other deceitful way, ſhall take in gains for the forbearing of one year 

for his money, or other thing that ſhall be due fir the ſame wares or 
other things above 101. in the 1001, | | 


295. 


If before 
the new 
ſtatute one 
had lent 
money for 
101. in the 
nne 


continue ſo for 10 years, it is not uſury now after this ſtatute to pay or receive the faid 101, ace 
cording to the agreement, whether the ſame he with writing or without; for though the ſtatute 
be general, yet it ſhall have reaſonable conſtructions. Agreed by all the juſtices of C. B. Pal. 


12. pl. 7. Paſch. 7 E. 6. Anon. 


S. 4. If any perſon do ſell or lay to mortgage any lands or heredita- See (E) 
E ments, upon condition of payment or non-payment of money at or before 
$ any day, the perſon to whom ſuch lands ſhall be fold, or laid to mortgage, 
. fhall not have in gains above 10 J. in the 100 l. for one year. 
S. 5. 1f any perſon ſhall do any thing contrary to this flatute, he ſhall 
- farfeit the treble value of the wares and other things ſold, and the tre- 
e ble value of the profits of the lands taken by mortgage, and alſo ſhail 
Je ſuffer impriſonment and make fine and ranſom at the king*s will, the 
. moiety of which forfeiture of the treble value ſhall be ta the king, and 
es the other moiety to him that will ſue for the ſame in any the King's 
J. courts of record. Dp 
S. b. Provided that this act ſhall not extend to any lawful obliga- 
he tion with a condition, nor to any ſtatute, or recognizance for payment 
nt of a lefs ſum, ſo that ſuch obligation, &c. be made for a true debt, or 
Or performance of true covenants, upon any juſt * intent between the par- * See (NI) 
ull ties, other than in caſes of uſury, corrupt bargains, ſhift, or cheviſance, bl. 11. 
is nor to any recovery, fine, feoſfinent, releaſe, confirmation, or grant, 
. other than ſuch as ſhall be on condition, extending to uſury, in- 
V. tereſt, &c. | 
2. 13 Eliz. cab. 8. /. 3. enaQts, that all bonds, contracts, and af- Couner- 
ad- ſurances, collateral or other, for payment of money lent, or covenant 10 nientioned 
ney be performed upon any uſury in any thing againſt the aft 37 H. 8. in this ſta- 
Per cap. 9 upon which there ſhall be taken upon the rate of 101. for the IN 
he 100 J. for one year ſhall be void. | 2 1 
Ws S. 5. All uſury, loa, Ic. mentioned in the ſaid ſtatute, whereupon ment of 
1J. is not reſerved above 10 l. for the tool. hall be puniſhed in form money to 
following, wiz. ſuch offender ſhall forfeit / much as fhall be re- mw _ 
= by way of uſury, above the principal, to be recyvered as by the ſaid money, and 
{tatute. | not be- 
tween him 
op that borrows and the ſurety ; per Walmſley J. Noy. 73. in caſe of Dowman v. Butler. 


It was agreed, that if there be a communication aud an ag» com nt after the for feiture of a recogn'- 
zance, and the 2d d- tenſance it for more than 10 l. in the hundred, according to the principal debt, yet it is 
not within the 3 Eliz cap. 11. of uſurv, hut it had been otherwiſe before the forfeiture, And 
by Glanvil and Walmſley, Anderſon being abſent, that although that the 24 di fragumnce bears date 
the { ime day of the payment if the firft d:fcazancy, yet it is not within the ſtatute ; for it is not for the 
forbearance of the firſt P1 incipal, but of that penalty; alſo when the conuſor perceives that he was 

not able to fave the forfeiture, it was adjudged that the firſt contract was not uſurious. Noy 
2. Hollingworth v. Parkehurſt.—8. C. cited Hawk. Pl. C. 248. cap. 82. f. 23. ſays, that a 24 
made bond, made after the forfe'ture of a former, and conditioned for the receipt of intereſt, according 
to the penalty of the forfeitzd bond, is as much withia the ſtatute as if it had been made before the 

TER forfeiture 3 for if ſuch a practice ſhould be allowed, nothing could be more eaſy than to elude the 
thin ſtatute ; and though the whole penalty be due in ſtrictneſs to the obiigee, yet the true principal 
dricey debt is in conſcience av greater after the forfeiture of the bond than it was before. *[290] 
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296 | | Uſury, 


S. 7. The flatute 37 H. 8.9. ſhall be conſtrued largely and ſtrongly 
egainſ/t the party offending, by way of device, directiy or indirettly. 

S. 8. This ſtatute ſball not extend to any allowances for the find- 
ing of orphans, according to the cuſtoms of the city of London, or any 
other city. | | 

S. 9. "It any perfor nd contrary to the ſail latute, ſuch offender 

may alſo be puniſhed according to the eccleſiaftical laws ; and all of- 
fending in uſury, ſhifts, or cheviſance again/t this act, and not taking. 
but only after the rate of ten in the hundred fer a gear, ſhall be only 
puniſbed by the forfettures appointed by this att, againſt ſuch as ſhall 
not receive above 101. in the 1001. 

3. 21 Fac. 1. cap. 17. f. 2. Mae ſhall upon any contract, directly 
er indirecdiy, tate for the loan of any money, or other commodities, 
above the rate of 8 l. fir loo l. ſer ane whole year, in pain to forfeit 
the trebie value of the money, or other things leut. | 

S. 5. This law ſhall not be conſtrued to allow the practice of uſury 
in point of religion or conſcience, 

Agne 4. 12 Car. 2. cap. 13. .. 2. None fhall take, directly or indirectiy, 
was made for the loan of money, or other commodities, above the value of 61. for 
a 5: P” "the forbearance of 1001. for a year, and fo after that rate, and all 


cent. S fore . 
the mating bonds, contracts, Sc. whereupon more ſhall be reſerved, ſhall be void. 
2 fart: They that receive more, ſhall forfeit the treble value of the money or ather 
ucing in- . | 

tereſt bo 61. thing 5 lent, 
per cent. The mortgagor continued paying intereft of 8 l. per cent. for 15 years after this ſtatute, and 
then the mortgagee entered. The mortgagor brought a bi io red em. Thie queſtion was whether 
the 21. per cent. received for the 15 years, ſhauld not be allowed in diſcharge of ſo much prin- 
cipal. The Ccurt denied relief as to the money paid by the plaintiff; but decreed 6 !, per cent. 
only, to be allowed from the defendant's entry on the eſtate. 2 Vern. 42. pl. 37. Paſch. 1688. 
Walker v. Penry., On re-hearing the decree was confirmed, as to the 21. per cent. Ibid. 
78. pl. 73.—Lord C. Jefferies having been of opinion, that the ſtatute had 2 raropert beyond 
166, but looked forward to contracts and agreements then after to be made, and not to any con- 
tracts and agreements before that time, and having decreed account to be taken accordingly, as 
above, now upon the bill of review, Ld. Commiſſioner Trevor, becauſe there was a decres al- 
ready made in it, would not reverſe it, but Ll. Commiſſioners Rawlinſon and Hutchins, on read- 
ing the act of parliament, held the act had a retroſpect, and makes it unlawful to take more than 
EL. per cent. upon any contract, whether made before or after the act of parliament ; but that 
part of the ſtatute, which a id- penalties, relates only to contracts and agreements then after to be 
made. 2 Vern. 145, 146. pl. 141. Trin. 1590. Walter & al' v. Penry & al. Abr. Equ. 
Cafes, 238. (D) pl. 1. cites 2 Vern. 145. S. C. That Rawlinſon and Hutchins, Lds. Commiſ- 
fioners, held the decree ſhould be reverſed, againſt Ld. Trevor. But that it ſeems to be now ſet- 
tled, that the ſttute of 12 Annæ, cap. 16. which reduces the intereſt of money to < |. per cent 

has not a retroſpect to any debts coptrate1 before ; but that they ſhall carry intereſt according 
to the intereſt allowed, or agre-ment made at the time of the debt contracted. And Serj. 
Hawkins, from the expoſtions made of former ſtatutes, ſays, that a contract made before the ſta- 
tute is 60 way within the meaning of it, and therefore it is ſill lawful to receive 61, per cent. in 
reſpect of any ſuch contract. Hawk. PL C. 246. cap. 82. ſ. 10. | 


297 5. 12 Ann. flat. 2. cap. 16. enacts, that u perſon upon any con- 
Hawk. pi, tract, which ſhall be made after the 29th of Septemb. 1714, ſhall take 
C. 246. cap. for laan of any money, Wares, Sc. above the value of 5 J. ſor the for- 
ag 4" bearance of 1001. for a year ; and all bonds and aſſurances for pays 
the erb. ment of any money to be leut upon uſtery, whereupon there ſhall be re- 
Frions made &rwved or taken above five in the hundred, ſhall be void; and every 
der 8 perſon which ſhall receive, by means of any corrupt bargain, loan, ex- 
are very ap change, chevizance, ſhift, or intereſt of any wares, other thing, or by 
p cant ary deceitful way, for the forbearing er giving day of payment far one 
T4at5y which 5 | y . 2 8 : 7 25 e a years 


Noy. 151. Symonds v. Cockerill. 
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ear, for their money or other thing, above 5 l. for 1001. for a year, is penned 


; . almoſt in 
51 | 
Oc. ſhall forfeit the treble value of the monies and ather things lent. AMO 


ſame words, 


For further Explanation "ns above Statutes, ſee the following 
; tters. | 


(E) Uſury. What, i reſpect of the Communication, Se (r) 


or Agreement. 


1. W HERE a man for 100 l. ſells his land, upon condition Comtra if the 
that i, the vendor or his heirs repay the ſum before the feaſt condition be, 


of Eaſter, or ſuch like, then next following, that then he may re-en- 2 Y 85 


ter, this no uſury; for he may repay the next day, or any time be- pay ſuch a 
fore Eaſter, and therefore he has no gain certain to receive any pro- 4%, a year 
fits of the land. Br. Uſury, pl. I. cites 29 H. 8. e 


after, this 
is uſury ; for he is ſure to have the land, and the rents and profits this year, or thoſe two years. 
Ibid. 

So where d-feaſance er flatute is made for the repayment before ſuch a fenſt. Ihid,———Cortre if it be 
of payment at ſuch a feaſt, which is a year or tuo years after, this is uſury. Contra in the other caſe, 
for the cauſe aforeſaid. Ibid. 

So upon ſuch nu igage, if the vendee leaſ's the land to the vendor, for years, rendes ing rent, there, if there 
be a condition in the leaſe that if the vendor repay the ſum before ſuch a day, that then the leaſe ſhall be id, 
this is no uſury Contra if it be to repay ſuch a day certain, a year or mare after. Br. Uſury, pl. 2. 
cites 31 H. 8. 


2. B. delivered wares of the value of 100 7. and no more, and ta So where 


a bond with a condition to redeliver the wares to B. within a month, a 3 


or to pay 120 l. at the end of a year. The obligation was adjudged wares of - 


void by the ſtatute of uſury. Arg. Mo. 397. pl. 520. in caſe of be n of 


Reynolds v. Clayton, cites it as adjudged in B. R. Becher's caſe. 3 


ſnould pay for the ſame within 6 months 341. and bond was given for the payment, itſeems this 
was uſury. Cro. E. 104. pl. 12. Trin. 13 Eliz. B. R. Peterſon's caſe. 


3. If A. comes to borrow money, and B. fays he will not lend 
money, but he bill fell corn, &c. and give day for payment at ſuch 
a rate, which rate exceeds 101. in the 100, it is uſury. Mo. 398. 
pl. 520. cites it as Micxs's CASE of Glouceſterſhire, in the Ex- 
chequer. 7 

4. A. afes to borrow of B. upon intereſt. B. refuſes to Ind for Oro. E. 27. 
intereſt ; but ſays that for annuity or rent he will; and ſo it was „FA“ 
agreed, and a rent granted for 23 years, amounting to more than pu if 12 l. 
the ſtatute allows intereſt, &. Agreed not to be uſury within the per vent. be 


ſtatute, And. 121. pl. 169. Paſch. 26 Eliz. Finch's caſe. WR and 
e othei 


ſauys he will not meddle in ſuch manner, becauſe of the danger of the law, otherwiſe that he would 


accept it; but if he will aſſure bim an annual rent, then be will lend him; this may make it uſury. 
Quære.— And. 121. S. P. in Finctt's caſe ; but the hook ſays quzre. But ſays, it teems that 
if one agrees to take 12 l. in the 100, and, tu d-fraud the law, they agree that a rent of a greater va- 
lue ſhall be aſſured, that this is within the ſtatute. [f the origin contract was to have a rent- 
charge, that is not uſury, but a good bargain and pennyworth. But if the party had come to bur- 
row money, and then ſuch a contract had enſued for ſecurity, then that is uſury. Agreed per Cur. 


Y 4 5, It 


e R Dro 


agreement. 5. P. Ibid. 264. pl. 236. Mich. 1679. Booth v. Cooke, 


= Uſury. 


5 725 5. If one gives the prefits of his lands, worth 101. for intereſt 

Cro. J. 26. for a year of 1001. though he receives part of the profits daih, this 

pl. 2. S. C. is not uſury above 101. for the 100; per Popham, Gawdy, and 
0 hou 3 but Fenner e contra. Mo. 644. pl. 890. in Worley's 
caſe. 

a ifT/xd 6. If I ſecure both principal and intereſt, if it be at the will of 

— N the party who is to pay it, it is no uſury; per Dodderidge J. Cro. 

# pay fe. J. 509. pl. 20. Mich. 16 Jac. B. R. in caſe of Roberts v. Tre- 


the lun 

ther 20 J. 2 88 ; | 

and if b pay the 1-75 2 at the ycar t end, he ſhall pay nat bing for interef#, This is not uſury ; for the 
party hath his election, and may pay it at the year's end, and ſo diſcharge himſeif. Ibid. Per 
Holt Ch. J. it is not uſury, but only in nature of a nom pen. Cumb. 133. Trin. 1 W. & M. in 
B. R. in caſe of Garrett v. Foot. | 


Jo. 203- pl. 7. One mortgages land for 100). and takes bond for the intereſt 
e FED of 8 l. a year, payable half-yearly, The queſtion was whether that 
cott v. Gry- 7 3 q ; 
tell, S. C. makes the bargain uſurious againſt the ſtatute, becauſe, as it was 
but S. P. inſiſted, the uſe ought not to be paid until the end of the year, and 
— ppg contracting to have half of it half] yearly, is not warrantable by 
the pay- the ſtatute? but the court held that it is not any uſurious contract, 
ment half contrary to the ſtatutes, becauſe the 1001. is lent for a year, and the 
yealy. reſervation is not of more than what is permitted by the ſtatutes; 
and the reſerving it half-yearly is allowable ; for A doth not re- 
ceive any intereſt for more or leſs time than his money is forborn. 
It was adjudged for the plaintiff, and affirmed in error. Cro. C. 
283. pl. 26. Mich. 8 Car. B. R. Gryſill v. Whitchcott. 
8. If a man contracts for more intereſt than the /latute allows if 
the plaintiff requires it; though the plaintiff never does require it, 
yet it is within the ſtatute of uſury. Vent. 254. Hill. 25 & 26 
Car, 2. B. R. incaſe of Hedgeborough v. Roſenden. | 
As if a 9. If the agreement of the parties be hone/?, but is made —_ 
mortgage by the mi/take of a ſcrivener, yet it is not uſury. 2 Mod. 307. Paſch, 
be for ol. 30 Car. 2. C. B. in caſe of Ballard v. Oddey. 3 


with a pro- 

viſo to be void on payment of 106 l. at the end of one year, and no covenant for the mortgagor to take 
the profits till def. ut in payment ; ſo that in ſtrictneſs the mortgagee is intitled both to the intereſt 
zad the profits, ve if this was not expreſſed, the agreement is not uſury. Ibid.— Frecm. Rep. 
263. pl. 268. Paſch. 1673. Anon. ſeems to be S. C. where it was held, that if a ſcrivener do, 
through miſtake, make the money payable ſooner than it ought to be, or reſerves more intereſt 


than ought to be, this will not make it void within the ſtatute ; becauſe there was no corrupt 
S. P. 2 Vent, 


107. Mich. tr W.& M. in C. B. Buckler v. Millard. | 

So where the plaintiff agreed 23 May, 17 Fac. to lend the defendant 120 l. for a year then next fol- 
lu inv, ard ta have 121. _—_ therefore, on the 24th day of May, 18 Fac. whereupon the defendant 
entered into a bond dated 23 May, con litioned for pryment of 1324, on the wt of May then next enſuing 3 
by which words {next enſuing) the payment of the principal and intereſt was to be the very next 
day, but this was found to be done &y miſtake of the ſcris ener, and likewiſe that the agreement was ta 
make a loan for a year, and that the ſecurity was for payment at the year's end. It was held per 
tot. Cur, not to be uſury within the ſtatute ; for here was ng corrupt, but a true and abſolute, agree 
ment, and the act of a ftranger ſhall not bring him within the ſtatute, eſpecially it being found that 
he did not require the raoney till after the year. Wherefore it was adjudged for the plaintiff, 
Cro. J. 677. pl. 14. Mich. 21 Jac. B. R. Buckley v. Guilbank. 2 Roll. Rep. 393. S. C. 
adjornotor, bid. 414. S. C. Adjornatur. | 

$9 if the ſerivencr that make the bond reſerves more than 8 l. per cen. This is not an uſurious con- 
tract; per Cur. Het. 11. Paſch. 3 Car. C B. Anon, 


Low. 454 10, The defendant, in confideration of 12.1. paid him by the plain- 


12 tiff, gave bond to pay the plaintiff 14%. if he a 6 months my | 


8 


Q 


Uſury, 
the date of the bond. It was objected, that it appears by the very 


condition of this bond that the contract was uſurious, it being to 


pay 141. for 121, in 6 months after the date of the bond, though 
this might have made the bond void, in caſe the ſtatute had been 


Þ 298 
GRAN v. 
SWAINE, 
ſays it was 
reſolved 
that the fla- 


tute ought te 


pleaded, yet that not being done, this objection comes too late. 3 e 

. * 7 Ple 3 
Salk. 391. pl. I N Lutw. Grange s Caſe. for though 
it was uſury prima facie upon view of the condition, yet peradventure the plaintiff might have 


® rectified this by his replication. Two of the juſtices were of opinion that the bond was not uſu- 
rious, and the others ſaid nothing as to this point. Judgment for the plaintiff, * [ 2 9 9] 


11. Bankrupt having borrowed a great ſum of money of the de- 
fendant for one quarter of a year he was to give the defendant 6 7, 
for every 100 l. that he borrowed ; and ſome fulk being the ſecurity, 
he was to give him one pound more for every 160 J. for that quarter, 
for the uſe of his warehouſe. The queſtion upon the trial was, 
whether this contract made between the bankrupt and the defend- 
ant is an uſurious contract? and the jury having found a verdict 
for the defendant, Serjeant Cheſhire moved for a ne trial; for he 
faid the verdict was againſt law. Holt Ch. J. faid he thought it 
was a wrong verdict, and it was ordered to be moved again. Holt's 
Rep. 706. Le Blanc & al v. Harriſon. 


(F) Uſury. What. By way of Annuity, Ses (EJ ol. 


4. 


I. A Gives 300 l. to B. to have an annuity of 50 l. aſſured to 
* him for 100 years, if A. and his wite and 4 of his children 
fo lang ſhall live. Per Cur. This is not within the ſtatute of uſu- 
ry. So if there had not been any condition. But care is to be 
taken that there be no communication of borrowing of any money 
before, Held per tot, Cur. 4 Le, 208. pl. 334. Mich. 29 Eliz. 
B. R. Fuller's caſe, | 
2. A. on 17th July 1579, /ent lool. to B. who thereupon B. had a 


4 - . 4 leaſe of a 
granted to A, and his heirs an annuity of 20 l. a year, on condition e, ay" . 


that if the ſaid B. the grantor paid to A. at Chriſtmas 1 580 the 40 years at 
ſaid 1001, that then the annuity ſhould ceaſe. Adjudged this is 5 1. rent, 
not within the ſtatute z for 1 was to be paid for intereſt "9 agrees 


. 3 with C. to 
either within a year and a quarter after the grant; and if the 1001. amin this 


had been paid on the day, the annuity was to ceaſe without pay- term tohim 


ing any thing; ſo that it is only a plain bargain, and a conditional oy 2 hh 
5 of an annuity. 5 Rep, 69. Mich. 33 & 34 Eliz. B. R. baving the 
urton's caſe. money, 

2 D. by 
agreement with C. paid the money, and took the affignment to himſelf, and then demiſed the 
houſe to C for 39 years 3 quarters, at 351. a year, whereof 51. goes to the landlord, and the 30 l. 
reſidue to D's own uſe. C. covenants to pay the rent, and to repair, &c. as uſual. D. covenants 
that / C. pays 300 J. at 4 years end, the rent ſpall ceaſe, and that he will convey the remainder of the 
term to C. D. mot having any ſecurity for re- payment of the 300 1. nor there being any collateral agree- 
ment to pay it, but only C. may pay it at 4 years end, if he will, per Hale Ch. J. it is only a pur- 
chaſe of annuity deter minable, if grantor pleaſe, at 4 years end. But otherwiſe it would be, had 
there been any ſecurity op collateral agreement to pay the money. 2 Lev. 7. Paſch. 23 Car. 2 B. R 
The King v. Drury, 


3. But 


299 | | Uſury. 

Hawk. Pt. 3. But if it had been agreed between A. and B. that notwith/fand- 
4 * ing fuch porber of redemption, the 100 J. ſhould not be paid at the day, 
fays, it and [ſo] that the clauſe of redemption was inſerted to evade the las 
feems that fie, then this had been an uſurious contract and bargain within the 
e yay ſtatute; for if in truth the contract be uſurious againſt the ſtatute, 
void ; for no colours or ſhadows of words will ſerve, but that the party may 
the con- ſhew it, and he ſhall not be concluded or eſtopped by any deed in 


1 12% wy any other matter whatſoever ; for the ſtatute gives averment in ſuch 


this nature Cafe. Reſolved per Cur. 5 Rep. 69. b. ich. 33 & 34 Eliz. 
muſt de B. R. in Burton's caſe. i | 


governed ; . 
dy the circumſtance of the Whole matter, from which the intention of the parties will appear in 


the making of the bargain, which, if it was in truth uſurious, is void, however diſguiſed it may be 
by a ſpecious aſſurance. | 


1 300 ] + A. for 1101. granted a rent of 20 l. for 8 years, and another 
of 20 J. a year for 2 years, if B. C. and D. ſhould fo long live. In 
replevin the defendant avowed for this rent, and the plaintiff pleaded 
the ſtatute of uſury, and ſet forth the ſtatute and a ſpecial uſurious 
contract. Brownl. 180. Paſch. 6 Jac. CorrEREL v. HAR- 
RING TON, [ſays, but not by whom] if it had been laid to be upon 
a loan of money, then it was uſury, but if it be a bargain for an an- 
3 it is no uſury; but [that] this was alledged to be upon a 
ending. | 

Balft, 36. 5. 2 debt upon bond, the defendant pleaded the ſtatute of uſury, 

2 and haw he came to the plaintiff #9 borrow of him 120 l. according ta 

by Wil. #he rate of 101. per cent. who refuſed to lend the ſame, but corruptly 

hams, offered to deliver 120 J. to him, if he would be bound to pay him 201. 

Yelvertot, fer ann. during his and his wife's and his ſon's lives : whereupon he 


er k Pony entered into the bond. Reſolved that this being an abſolute bar- 


judgment gain, in conſideration of the payment of 20 l. per annum during the 


— lives, and no longer, and no agreement to have the principal money, 
Hawk, Pl. Was out of the ſtatute of uſury; but iF there had been any proviſion 


C. 247. cap. for the repayment of the principal although not „ (+: ne within the 
52. 5. "bond, it had been an uſurious agreement within the ſtatute. And B. K. 


ſays, t hat 8 8 
the grant of ment for the plaintiff, Cro. J. 252. pl. 7. Mich. 8 Jac. B. 
an anni, Fountain v. Grymes. | 
for lives not : ; 

y excerding the rate allywed for intereſt, but alſo exceeding the baun proportion for contract of this kind, 
in confideration of a certain ſum of money, is not within the meatüng of the ſtatute, unlefs there 


were ſome underhand bargain for the ſecurity of the re-payment of the principal or conſider- 
Aion money. 


. 


3 


6. A. after the ſtatute 12 Car. 2. viz. 3 June 13 Car. 2. agreed 
to lend B. 100 J. and that for the forbearance thereof for the time 
underwritten, B. the defendant ſhould pay to A, the plaintiff 120 J. 
as fellows, viz. 40 l. upon the 20th Fan. and 20th July, by equal. 

tions annually next offer the 2oth day of the then inſtant month 
of July, till the 120 l. be paid; which exceeded the rate of 6 l. per 
cent. And for further ſectrity B. gave a bond of 200 l. and confeſſed 
a judgment. Twiſden J. ſaid that the contract here was not uſu- 
rious, but is a purchaſe of an annuity for three years. Sid. 182. 


pl. 1. Paſch, 16 Car. 2. B. R. Rowe v. Bellaſis. 
| | (G) Upon 


Uſury, 309 


(G) Upon a Hazard. 


1. TY debt upon obligation of 601. the defendant pleaded the 2 And. xg, 
10 ſtatute, and ſhewed that it was agreed between the plaintiff * C. 


and defendant 14 Decemb. that the plaintiff ſhould lend the defend- Curt held 
ant 30 J. to be repaid the 1/? of Fune following, and that the plaintiff upon the 2 


fhould have 3 l. for the forbearance, if the plaintiff*s ſon ſhould be then — _ 
37H. 8. al 


living; and if he died, then to repay but 20 l. of the principal money. 13 Eliz. 
The Court inclined that it was within the ſtatute of uſury; where= that the 


upon the plaintiff who had demurred, became nonſuit. Mo. 397. —_ _ 
void, be- 


pl. 520. Paſch. 37 Eliz. C. B. Reynolds v. Clayton. de” = "PR 


pears to be made by corrupt means to have more than 101. per cent. which the ſtatute of 437. H. 8- 
intended to puniſh. And by the proviſo it appears that the intent was, if ane was indebted to another 
truly without loan and intention of uſury, then in ſuch caſe bonds and conveyances of land for ſecuring the 
true debt, ave out of the ſaid flatute ; but if there is a borrowing of money, and a communication for 
intereſt, the device to have beyond the rate of 101. per cent. is fraudulent, and within the ſaid 
ſtatute, otherwiſe the ſtatute would be vain; for he might as well have made the condition, 
that if 20 perſons, or any of them, ſhould be living at the day, &c. then he ſhould have 33 l. and 
of this opinion were Popham Ch. I. of B. R. and Periam Ch. EB. 5 Rep. 70. Clayton's caſe, 
S. C. reſolved that itwas an uſurious contract. 

* So where A. agreed with J. S. to give him 10 l. for the forbearance of 20 l. for a year, if B. his 
for avere then alive, It was held by 3 juſtices (Glanvill abſente) to he uſury, by reaſon of the cor- 
rupt agreement. And it is the intent makes it ſo or not ſo. Cro. E. 642. pl. 43. Mich. 40 & 4r 
Eliz. C. B. Batton v. Downham. 2 And. 12 1. pl. 65. S. C. 

The obligor was bound in a bnd of 300 l. conditioned ro pay 22 J. 10 5. premium, at the end of 
the firſt 3 months after the date, &c. and 6 d. in th: prund at the end of 6 months, as a farther premium, 
together with the principal itſelf, in caſe the obligor be then living; but if be dies wvithin that time, then the 


principal to be loft. Adjudged this is an ufurious contract, becauſe there was a ibi that the 


obligor might live ſo long; and there is an expreſs proviſion to have the princip il axain 3 Salk. 
390. pl. 3. Trin. t W. 3. B. R. Maſon v. Abd) Comb. 125. S. C. fays the Court was 


ready to give judgment for the defendant, but that upon the importunity of counſel adjornatur. 


Carth. 67. S. C. adjudged upon a gene: al demurrer, that this was an uſurious contract; 
and if ſuch a contingency of the death of a man in full health, ſhould prevent the uſury, contin- 
gencies might be extended to the death of 2 or 3, or more, and fo the ſtatute be of little uſe. 


*[301] 


2. A. delivered to B. 1001. who by indenture covenanted with 
A. to pay to every one of A.'s children which then were and ſhould be 
living at 10 year's end, 80]. A. having then 5 daughters; and for 
aſſurance mortgaged a manor, and was bound in a ſtatute of 5001. 
It is not uſury, but a meer caſual bargain. But if it were to pay 
400 l. at 10 year's end, if any were living, then it would be a greater 
doubt; or if it had been to pay 300 l. if any were living at one or 
two years end, that had been uſury, becauſe of the probability that 
that one would continue alive for fo ſhort a time; but in 10 years 
are many alterations. Cro. E. 741. pl. 15. Hill. 42 Eliz. C. B. 
Bedingfield v. Ashley. 5 

3. A. lends B. 1501. for re-payment of which A. leaſed a cliſe 2 Roll. 
10 M. for 60 years, to begin at the end of 2 years, upon condition Rev. 47. 
that , he paid the 150 l. at the end of the 2 years, the leaſe to be gong 15 

. 8 remoile 
vid; and agreed that for the deſerring and giving of day of pay- S. C. The 
ment for the 2 years, A. ſhould pay to MA. for intereſt 22. 105. Court gave 
quarterly, if MH. ſhould ſo long live. MI. lent the 150 l. A. made —_— 


the leaſe, and granted by fine to M. the rent of 221. 10s. to be if, for re. 
| | paid demption, 
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what not de- paid quarterly, if M. ſo long lived. Reſolved that it was an uſuri- 
SP". ous contract, for by intendment M. might have lived above the 2 
pointed tell a e | 2 d 
the end of years, and it was an apparent poſſibility that ſhe ſhould receive that 
two years; conſideration, whereby ſhe is within the ſtatute ;” and alſo that the 
thay Pare leaſe taken for the payment of the principal money, and not for any 
of the ufury part of the uſury, is within the ſtatute, becauſe it is for ſecurity of 
in the mean money lent upon intereſt, and for the ſecuring of that which the 
Lewy ſtatute intended M. ſhould loſe. Cro. J. 507. pl. 20. Mich. 16 
Jac. B. R. Roberts v. Tremaine. | 
k wi 6- 4. If I lend 1001. to have 1201. at the year's end upon a caſu- 
greed, that alty, if the caſualty goes to the intereſt only, and not to the principal, it 
f princip2l is uſury; for the party is ſure to have the principal again, come 
and intereft if 8 . _ | . £6 
de in ha- What will; but if the intereſt and "any oa are bath m hazard, it is 
zard upon not then uſury. Per Doderidge J. Cro. J. 508. pl. 20. Mich. 
a conin- 16 Jac. B. R. Roberts v. Trenayne. 
2 — the intereſ do exceed the allowed rates of 6 l. per cent. And when there is an la- 
ward that the plaintiff may have leſs rban bis principal, it is no uſury. Show. 8. Paſch. 1 W. & M. 
Maſtin v. Abdee. | 


[ 392] (H) Uſury. What. Ex pgft Fats. 


If I ind 7, N OTE, if one contracis to have more than the flatute allows, 
_ _ | but he takes nothing of the intereft contracted for, he is not 
ra# for in. puniſhable by the ſtatute; but if he takes any thing, if it be but a bil- 
r, nd ling, it is an affirmance of the contract, and he ſhall render for the 
ans ee whole contract. Cro. Eliz. 20. pl. 5. Paſch. 25 Eliz. C. B. in 
ef the year Caſe of Pollard v. Scoly, cites Hill, 20 Eliz. B. R. Mallory v. 


he gives me Bird. 
20 l. for 5 | 
the loan thereof, the ſame is within the ſtatute : for my acceptance makes the offence without any 


contract or bargain ; per Gent J. Le. 96. pl. 125, Mich. 29 Eliz. in the Exchequer, in Sir 
Woollaſton Dizy's cate. | 
2. The plaintiff /o/d to the defendant 2 9xen, on the 22 June, for 
261. 6s. 8d. to be paid on the t of Neovemb. following, at which 
day the defendant deſired longer time; and thereupon the plaintiff 
gave him to the firſt of next May, paying 3 quarters of wheat for the 
forbearance z which was above the value of 10 l. per cent. accord- 
ing to the ſtatute of 13 Eliz. And this matter was pleaded to avoid 
the contract; but the juſtices were of opinion, that the ſtatute did 
not make the original contract void, that being made bona fide; 
but the ſubſequent contract was void. Cro. Eliz. 20. pl. 5. Paſch, 
25 Eliz. C. B. Pollard v. Scoly. | 
vs : ks 3. In debt upon an obligation, where the ſtatute of uſury was 
the whole pleaded, it was faid by Popham, upon the evidence, that if a man 
Court, that {ends 100 J. for a year, and to have 101. for the uſe of it, if the obli- 
of —_— ger pays the 10 l. 20 days before it be due, that does not make the 
money obligation void, becauſe it was not corrupt. But if upon making 
within the obligation it had been agreed, that the 101. ſhould have been paid 
4 96 na within the time, that ſhould have been uſury, becauſe he had not the 
| avoid the 10 l. for the whole year, when the 101, was to be paid within the 
r pang year; 
and 1s no ; 


Aury. 


202 | 


ear; and verdict was given accordingly. Noy. 171. Trin. 42 vſurywithia 
liz. in Dalton's caſe. e a 3 
— ns uſurious at the beginning. And judgment for the plaintiff. Bulſt. 17. Hill. 7 Jac. Anon 
ce pl. 5. | 
4. The plaintiff len the defendant 1001. for a year, at the inte- Nox. Ar. 
. reſt of 10 l. per ann. At the end of 6 months he received 51. for 33 
half a year. Popham and Gawdy J. thought that this was not uſu- opinion 
, becauſe he had no more than 10 l. intereſt for his 100 I. But now was, 
Feud and Yelverton J. contra, becauſe the intereſt ought not to _ cn, 
be taken till the end of the year; for if it is taken before, then the uſury. Et 
borrower hath not the profit of the whole principal money for a year, adjornatur. 
but only of 951. and no more. And judgment was given by the g. 
n of all the juſtices of England M Yates Bee” 
30. Hill. 43 Eliz. B. R. Barnes v. Worlich. 2 
b E S. C. 


and that Fenner and Yelverton held it uſury; but that Popham, Gawdy, and Williams held e 
contra. And judgment was given for the defendant. Quod querens nil capiat, &c. And Ste- 


phens ſaid, he was of counſel in one Sxow's cafe, where it was adjudged accordingly. 


Mo. 644- pl. 890. Worley's cafe, S. C. That Popham, Gawdy, and Yelvertoa held it no uſu- 


ry; but Fenner e contra. And the reporter ſays that the caſe, Trin, 2 Jac. was 
uſury. 


5. But if he had agreed to take the 5 1. for the forbearance in- 
flantly when he lent it, that had made the aſſurance void; for then 


he had not lent the intire ſum for one year, and the other had not 


had the uſe of the money according to the intention of the law ; per 
Popham, Gawdy, & Williams. And Williams faid, he knew that 
upon this difference & it had been fo reſolved of late time. Cro. J. 26. 
pl. 2. Paſch. 2 Jac. B. R. in cafe of Barnes v. Worlick. 


adjudged ne 


Noy. 41. 
the ſame 
Point by 
Popham 
in S. C. 
8. P. Ma. 
644. in 
Worley's 
caſe. 


Hawk. Pl. 


C. 247. cap. 82. ſ. 14. ſays, that the receipt of the intereſt before the time when it is in ſtrictneſs 
due, being voluntarily paid by the debtor for the greater convenience of the creditor, or for any 
ther ſnck like conſidet ation, without any manner of corrupt practice, or any previous agreement 
of this kind at the making of the firſt contract, does not make the party liable to the forfeiture 


of the treble value. | 


6. Where the firſt contract is not uſurious, it ſhall never be made 

ſo by matter ex poj# fucto; per Williams J. Bulſt. 17. Hill. 7 
Jac, Anon. 
7. A contract was, that he, to whom the money was lent, ſhould 
give ſuch a ſum for the loan of the money, and by this agreement 
the ſum he received 10 days after, the loan was more than 10 l. per 
annum for 100 l. This was adjudged per tot Cur. to be an uſu- 
rious contract ab initio. Bulſt. 20. Hill. 7 Jac. Anon. 

8. If a ſcrivener by miſtabe, in wording the bond, makes the mo- 
ney payable the next day, inſtead of the next day 12 month; as by 
making the money payable on the 10th day of May next enſuing, 
and the bond is dated on the gth of May, fo that the next enſuing is 
to be conſtrued the next day, unleſs fomething be to alter the con- 
ſtruction; though this is no uſury, being conſidered as aforeſaid, 
yet per Lea Ch. J. if the obligee had endeavoured, by reaſon of this 
miſpriſion, to take advantage of the forfeiture for non-payment on 
the next day, peradventure this would have diſcovered a corrupt in- 
tention in him, and that he knew of the miſpriſion at the beginning, 

and 


*[ 303] 


The mean- 
ing ſeems to 
be, that the 
ſum given, 
and the in- 
tereſt reck . 
oned toge- 
ther, made 
more than 
10 l. per 
cent. a year. 


E 
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and would take advantage of it; and this ſhould bring him within 
the ſtatute of uſury. Cro. J. 678. pl. 14. Mich. 21 * B. R. in 
caſe of Buckley v. Guilbank. 5 


Sid. 421. pl. g. Where there is no contract before or during the continuance of 


9. Trin. '9 the money, payment of exceſſive intere/ after may be no uſury. But 


e pawnbroker refuſing to deliver without more was paid, forfeited 75 l. 


Iy,that 2 Keb. 532. pl. 40. Trin. 21 Car. 2. B. R. The King v. 
though the Walker N 
information | | | 

was not well laid, fo as to give judgment on the ſtatute to pay the treble value, yet being found 
that by corrupt contract he took ſo much, judgment was given againſt him at common law, vize 


fine and impriſonment. 


Se () (I) Forfeiture of Treble Value, in what Caſes. And 
in what Caſes the Security ſhall be forfeited, or 
avoided. 


Where A. x, B O ND made for more than legal intereſt, but at the payment 


1 45 wp the obl:igee takes only legal intereſt. He ſhall not be puniſhed 
was Hud in for the contract; but perhaps the bond ſhall be void. 2 Le. 39. 
a bond to pay Arg. in Van Henbeck's caſe. 


Em 90 J. at | 
the end of the y:>r ; per Cur. Though the 901. vas tendered, and B. did tell the ſame, yet if B. takes but 


$04 it not ufur,, within 5 EL to make a treble forfeiture ; but yet in that cf the obligation 
itſelf is void. 4 Le. 43. pl. 117. Trin. 29 Eliz. C. B. Brown v. Fulſby. The bond is void 
preſently, and it he receives exceſſive intereſt, he ſhall forfci; the treble value; per Clerk J. 3 Le. 
205. pl. 260. Trin. 3 Eliz. in the Exchequer, Body v. Taſſel. f 


2. A. mortgaged 1 B. on an uſurious contract for 1001. and be- 

fore the day of r B. is ouſted by C. B. brings action againſt 

C. C. cannot plead the ſtatute of uſury; for he has no title; for 

the eſtate is void againſt the mortgagor; per Periam J. Le. 367. 

pl. 427. Mich. 32 & 33 Eliz. C. B. in caſe of Carter v. Clay- 

, le. | 

[ 304 ] 24 If a judgment be given upon an uſurious contract, and it is 

f part of the agreement to have a judgment, the defendant may avoid ſuch 

judgment by audita guerela, or by ſcire facias brought on the ſame. 

Chan. Rep. 9. in the Earl. of Oxford's caſe, cites M. 3 Jac. B. R. 
Harning v. Caſtor. 

| Jenk.254 4. It fines are levied upon an uſurious contract, it may be ayoid- 

in pl. 45. ed by averment, by the ſtatute of 13 Eliz. cap. 8. 3 Rep. 80. a. in 


S,P— Fermor's caſe. | 
Roil's Rep. 
4. pl. 8. Dodd v. Ellington.——Browal. 191. 8. C. 


Mod. 69 5. Information upon the ſtatute 12 Car. 2. cap. 13. ſet forth that 
pL 21. p. the defendant, 16 Novemb. 20 Car. 2. lent F. S. 20 l. till June next 


6 Tian felluwing, and that afterwards, (viz.) ad finem termini predict he 
and 


took of the ſaid J. S. corrupte & extorſſus, 30 5. for the loan thereof, 


K be which is more than the ſtatute allows. The jury found againſt the de- 
Ik. t., fendant. And it was moved, that this corrupt agreement ought to be 


Salk. 291. l l 
pl- 5- 5-C. within the ſtatute at the making the contract, and not at the end of the 


ee term, as laid in the information, Twiſden J. took a difference upon 
| the 


A 8 wv «4 Fig 


K 
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the 2 clauſes in the ſtatute, that if the lender contracts for more, ſo that the caſe of 


a . - the KI & 
the agreement is corrupt at the time of the loan, all the aſſurance is 0 So. 


void; but if he contracts for no more than the ſtatute allows, but will v. RT, 
afterwards take more, the afſurance ſhall not be avoided, but the party Trin. 16 
ſhall forfeit the treble value. But judgment was {tayed till the other Ne os 
fide moved, becauſe the Court would adviſe. Raym. 196. Mich. ed in arreſt 
22 Car. 2. B. R. The King v. Allen. of judg- 
a ment, that 
an agreement corrupte to take uſe for the time paſt, is not within the ſtatute, which is for giving 
day of forbearance, which cannot be when the time is paſt. But per Twiſden and Windham, 
the ſtatute is not for the forbearing, but for the forbearance, which may as well refer to time paſt 
as future. But it ſeems to be the opinion there of Hyde, that the ſaying corrupte agreatum will 
not avoid the bond, eſpecially as the information was grounded on the receipt, aud not en the 
contract. [It ſeems obſcurely worded, | 

In debt upon bond the defendant pleaded, that after the making the bond the d:ferdant cor: uptive re- 
cepit ſo much, viz. more than the, ſtatute allows, and that fa the bond is void. But adjudged upon 
demurrer, that the plea is not good; for th: bond here was not for payment of money (upon 
or for uſury) as the words of the ſtatute are; but for any thing appraring to the contrary, it <ves 
for payment of a juſt delt, and fo the bond was good when it was made, and therefore an uſurious 
contract after cannot now make it void; but it is a forfeiture of the treble value by the latter clauſe 
of the ſtature. Saund. 294. Trin. 21 Car. 2. Ferral v. Shaen. 3 Salk. 390. pl. 4. S. C. ac- 
cordingly. 

2 Mod. 307. Paſch. 30 Car. 2. C. B. BQ AR U ve Doppy, it was ruled, that to avoid a ſecu- 
rity, by reaſon of uſury, the coxtrat? i ſeif nu be fiat; for if the party takes aftrwards more than 
is allowed, that will not make it ſo. 


6. A. (when money was at 81. per cent.) lends money and 
takes bond for the ſame, and then the ſtatute 12 Car. 2. is made, 
and he will continue the intereſt on that bond, the bond ſhall not be 
avoide] by ſuch acceptance of intereit, but the party ſhall forfeit 


the zr:ble value by the ſtatute; per Twiſden J. Raym. 197. Mich. 


22 Car. 2. B. R. in caſe of the King v. Allen, 
7. In debt on an obligation conditioned to pay by a certain day 
the defendant pleaded the ftatute 12 Car, 2. cap. 13. and ſaid that the 
contract was uſurious; but per Cur. [the contract] being made after 
the bond forfeited to receive intereſt according to the penalty, which was 
double the principal, it doth not void the obligation that was good at 
firſt, but only ſubjects the taker to other penalties; and judgment 
for the plaintiff, niſi. 3 Keb. 142. pl. 13. Paſch. 25 Car. 2. B. R. 
Radley v. Manning. 
8. A. lent B. 451. on @ pledge of jewels, and it was agreed to pay 
91. for it for a year; afterwards B. gave a boud for the ſame mo- 
ney ; per Holt at niſi prius, it is a queſtion if the bond be void or ; 
not, Farr. 119. Mich. 1 Ann. at nifi prius in Middleſex, the [ 305 ] 
Queen v. Sewel, alias Beaus. | | | 
9. If a man makes an v/urions contract, and gives him unlawful 
intereſt, and agrees to give him a bond for the principal, and after, by 
a ſubſequent agreement, gives a bond for the ſum lent to F. S. to 
whom the lender owes ſo much, in ſatisfaction of his debt, This bond 
is not voidable by the ſtatute; per Holt. Ch. J. 7 Mod. 119. in 
Caſe of the Queen v. Sewel, alias Beaus. 
10. If a man /ends monty at a legal interęſt, and after a ſubſequent 
agreement is made for more intereſt, which is uſury; that will not 
avoid the firſt contract; per Holt Ch. J. Far. 119. in caſe of the 
Queen v. Sewe!, alias Braus. 


q 11. If 


b P Sa an A AY IT MS, TINS 


7 

. 

15 

*: 

A 
1 
Þ 
1 


SL FSB Tf 


305 


Ucſury. 


11. It is not material, whether the payment both of the prin- 


cipal, and alſo of the uſurious intereſt be ſecured by the ſame or by 
different conveyances; but all writings whatſoever, for the ſtrength- 
ening ſuch a contract, are void. Hawk. Pl. C. 248. cap. 82. 


1. 21. 
(K) Purged. As to Aſſignees. 
Cro.. J. 32. 1. was indebted in 1001. to A. upon an uſurious contract on 
pt. 6. S. C. * a bond, and A. being indebted to E. transferred the debt 


— 5 1 to E. and M. became bound for the ſame uſurious debt to E. whoſe debt 
judged by was juſt, and he ignorant of the uſury. It was adjudged upon great 
2 juſtices, deliberation, that the obligation made by W. to E. was not avoid- 
Pons, able for the uſurious contract made between W. and A. becauſe it 
for the was given to A. for a true debt, and he knew nothing of the uſury, 
phiniff — though the ground between A. and W. was uſurious, Mo. 7 52. pl. 


Yelv-47- 1035. Paſch. x Jac. Ellis v. Warnes. 


8. C. ad- 


judged accordingly by 3 juſtices; for though the ſtatute of uſury is to be taken ſtrictly, in order 
to ſuppreſs uſury, yet it muſt be between ſuch parties who make the corrupt agreement, and not 


to puniſn the innocent as the plaintiff is: but if no debt had been due to E. the plaintiff before, 


then clearly it had been ufury in the plaintiff But Popham and Fenner doubted ; for they thought 


the plaintiff ſheuld have traverſed the defendant's plea, but the reporter ſays that cannot be; be- : 
cauſe he cannot traverſe a thing which lie; not in his conuſauce nor to which he is no party, 


Brownl. 85. S. C. ſeems only a tranſlation of Yely. 


(L) Information, &c. Good or not. 


An infor- I. 1 F the informer ſets forth an uſurious contract cum quodam ho- 
mation mine ignoto, it is inſufficient. Arg. 2 Le. 39. pl. 52. in Mar- 


deu the. tin Van Henbeck's caſe cites 5 H. 7. 17, 18. 


uſury for a contract with perſons unknown was held ill (becauſe with perſons unknown) that nor 
being a#owable but in caſe of an indiciment pro mite hominis igneti. Noy. 143. Naſie's caſe. 


D. 346.b. 2. Upon an information on the ſtatute of uſury, and ſubpcena 


pr 1 awarded out of C. B. againſt defendant, and upon iſſue joined, and 


C. and S. P. found for the informer, it was e in arreſt of judgment, that 
and another the court of C. B. is not to hold plea by proceſs 2 ubpœna but by 
al 


— original, and it is * not aided by the ſtatute of jeoffails ; for it is not 
defendant miſconveying of proceſs, but a diſorderly award of it, and that it is 


might plead not alledged in the information by whom, or to whom, nor what ſum, 


—_ 3:4 £7, or at what place, nor when the money was lent, nor againſt the form 


|; of what flatute it is; yet judgment was given for the plaintiff. And. 
ri, and. 48. Mich. 16 & 17 Eliz. Topcliff v. Waller. 


not guilty, be an apt ĩſſue or not, in this action? but at length judgment was given againſt the de- 
fendant by reaſon of the ſtatute of jeofails, which ſpeaks of miſconveying of proceſs and miſ-join- 
ing of iſſues. —Bendl. 251. pl. 269. S. C. with the pleadings, ſays the proceſs would be well 
confidered before any more precedents grow to this order, that this order of proceſs is not provided 
for in the ſtatute of jeoffails, for that is proceſſes diſorderly awarded, and not miſconceived, as the 
n ute expreſſes, no more than if you would in the ejectione fit mæ award a petit cape, or in a real 


36] | | _— 


— . v 


ſuit a diſtreſs or attachment; theſe diſorders were never meant to be remedied by the ſtatute, 
Alſo the iſſue is not agreeable to the material matter, that is, to be traverſed or put in iſſue; tor 
if it be an iſſue not apt for the information, then it may be there is no iflue joined, and that is not 
remedied by the ſtatute. That it not appearing in the declaration by matter in deed, by whom. 
or to whom, what the money was that was lent, nor where nor when the lending was, which 
matter, he thinks, is iſſuable; for if there were no lending, nor no contract of letting or lending, 
then can there he no uſury ; that there are divers ſtatutes of uſury, and he doth not ſhew which 
Katate; and that the ſuit ought not to be commenced in the common place by ſubpcena. 


3. An information was exhibited and ſhewed the uſurious con- And. 49- 


OY 8 : pl. 123. 
tract in certain, whereby it appeared that more than 101, was re- pH 5 


ſerved and received for the loan of 100 l. and concluded contra Ez. EN. 


formam ſtatuti, yet becauſe he did not expreſsly ſay, that it was per MoT v. 


corruptam accommodationem, according to the words of the penal ſta- 


FuLwooD 


. - + . . . I h E - 
tute, the information was adjudged inſufficient, Arg. 11 Rep. 58, Feat 
a. in Dr. Foſter's caſe, cites it as adjudged. Paſch. 20 Eliz. in the 22 to - 

» Lo an 


Exchequer. the juſtices 


of both benches held, that thofe words ought to be expreſsly alledged and not by implication, and 
cited 10 H. 7. 10. and for default of thoſe words the judgment was reverſed. | 

The defendant was iadicted for nſuriaus lending 205, ea intentione to receive 235. within a month 
and that the di fendant did receive 3 8. for the loan of the 20 8. which per Curiam, is not good wi 
ſaying quod corrupte agreatum fuit; and for that reaſon it was quaſhed, heing removed out of inferior 
court. Keb. 629, pl. 117. Mich. 15 Car. 2. B. R. the King v. Gaſt or Garth. 

Crooke J. took a diver ity between an information and a verdidty that in an information the agreement 
aug he to be expreſily all-dged to be corrupt, and cited 11 Rep. Dx. FosTEr's caſe and the Book of En- 
tries, 333. But that it is otherwiſe in a verdict, which is the finding of the lay gents. 2 Roll. Rep. 
48. Mich. 16 Jac. B. R. in caſe of Roberts v. Tremoil. 


4. The place where defendant accepted exceſſive intereſt ought to An infor- | 
be /hewwed in the information, but not the place where the contract une 


for the loan or forbearing was made; for in that caſe it is not need: tute of uſu- 
ful; per Clerk. J. and per Gent J. and Manwood Ch. B. the ry, for a 

place where the * corrupt bargain was made mult be certainly al- A ee 
ledged. Le. 95. pl. 125. Mich. 29 Eliz, in the Exchequer, in Ei _ 


Sir Woollaſton Dixy's caſe. | Piend ultra 
10 J. i» the 


hundred, was held ill becauſe An in for mer, who is not party, although the contract was ultra 10 l. &c. 


per cent. all not have any benefit unliſi there was a receipt of the nſury according to the contract. And 


for that the recipiendo is naught, becauſe there is ns place nur time put of the receipt, whichys no 
traverſable in that information. Noy. 143. Naſie's caſe, 
S. P. Hawk. Pl. C. 248. cap. 82. ſ. 25. | | 


5. The information muſt hew whoſe money it is; per Manwood 

Ch. B. Le. 97. in Sir Woollaſton Dixy's caſe. | : 
6. If an information be exhibited in the Exchequer againſt an 

uſurer, and charges that he took more than 101. in the 100 l. with- 

out ſhewwing how much, ſuch information is utterly inſufficient ; for 

the informer ought to ſet forth the quantity of the intereſt received, 

and yet the ſame is not to be recovered. Arg. 2 Le. 39. pl. 52. 

Trin. 30 Eliz. in the Exchequer in Martin Van Henbeck's 

caſe, . . * 
7. An information upon the ſtatute of uſury, for an uſurious 

mortgage made, charged the defendant, that cepit ultra 10 J. in 100 J. 

for the forbearance for one year, and that was out of the iſſues, rents 

and profits, which he took in Middleſex of lands in Glamorganſhire in 


Wales mortgaged to the defendant. Manwood ſaid, in the principal [ 2071 | 


caſe, that the taking of the iſſues and profits ought to have been laid 
Vol. XXII. * | where 


1 * 


— — 
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where the land was. And ſuch was the opinion of the whole Cour 
oy 238. pl. 327. Mich. 32 & 33 Eliz. in the Exchequer, Owen 
i organ's caſe. | . | 

And it was 8. In debt upon the ſtatute 37 H. 8. of uſury, the writ [count] 
33 againſi the form of . and 


caſe, that if was, that he corruptive lent 40 
the defend- that ſuch a day he lent him 20 J. c. again/t the ferm of the flatute; 


At had de- but [as to this] did not ſay corruptive. After verdict for the plain- 


wen the tiff, it was objected, that he ought not to bave judgment for either 
deciorati- Cf the ſums, it being clearly ill for the 20]. for want of the word 


on, it had (corruptive). But all the Court held that being good for part, he 


hoon Soo, thall have judgment for that part; for being for ſeveral ſums it is in 


andthe nature of 2 ſeveral actions. Cro. J. 104. pl. 40. Mich. 3 Jac. 


plamiff B. R. Woody's caſe. 
ſhould have ? 
had judgment for that part. Cro. J. 104.ia S. C. 


S 1 9. Information, for that the defendant fer viam corruptæ bar- 
de ganie received, &c. After verdict for the plaintiff it was moved 


Cap. 82. f. © 8 ; . 
w 6. fax, in arreſt of judgment, becauſe he did not ſet forth what the bargain 
That in was, but generally, per viam corruptæ, &c. Sed non allocatur ; 


pleading an for this is the uſual courſe of the Exchequer, and the bargain is ts be 


*uſurious f , : . 8 . HE 
contract by given in evidence. But it was agreed that in pleading to avoid a 


way of bar bond or aſſurance, it ought to be particularly ſet forth, becauſe the 


— party is privy to his own contract, but the informer is not; and 


muſt ſet therefore it is ſufficient for him to ſhew it particularly in evidence. 


forth the Cro. J. 440. pl. 13. Mich. 15 Jac. in the Exchequer, Peter v. 


whole mat- 
2 Sanderſon. 


2. becauſe it lay within your own privity ; but that in an information on the ſtatute for making | 


a contract, it is ſufficient to ſet forth the corrupt bargain generally, becauſe matters of this 
Kind are ſuppoſed to be privily trauſacted, and ſuch information may be brought by a ſtran- 
Fer. ; ES LAs q 


Vent. 38. To. Information, for that the defendant by way of a corrupt con- 


— be tract, cepit & ad lucrum ſuum convertit 40 5s. for deferring the day 


8. C. ſays of payment of 25 l. from the 29th of Fuly to the 3oth of May, (the 
it was mov- day on which he took the 40s.) EIS formam ſtatuti. After a 


ed that the verdict it was moved that it did not appear that the 25 l. was mon 

1 tent, but it appears that the 4 NG 40s. was after the lending, 
was paſt, and there is no corrupt agreement laid, either before or at the time of 
ct ne the lending. But adjudged againſt the defendant; for though it be 
give wh not well laid fo as to give j ent againſt the defendant upon the 
he pleaſed ſtatute 12 Car. 2. cap. 13. to pay treble the money lent, yet it is 
in cee found that by a corrupt agreement he took fo much, and therefore 
Ts ve judgment againſt him at common law, viz, fine and impri- 
being no Jonment. Sid. 421. pl. 9. Trin. 21 Car. 2. B. R. The King 


Precedent v. Walker. 
agreement 


to inforce him to it. Sed non allocatur ; for the Court ſaid they would ex pound the ſtatuteꝰſtrictiy; 
and if liberty were allowed in this cafe, the brokers might oppreſs the people exceediugly, by de- 
taining the pawn, unleſs the party would give them what they pleate to demand for the time after 
Gilure of payment. 8 i 

11, Ne indiftment will lie on the ſtatute of uſury ; for the method 
the act preſcribes muſt be followed; therefore the indictment mutt 
be quaſhed. 11 Mod. 174. pl. 17. Paſch. 7 Ann. B. R. The 
Queen v. Dy. 
- (M) Plead- 


„ 
* © . 
w 


* * 66 8 es — 9 


JJ 2. bw. Wie, x8... Ei Ko, 


there is ſuch a ſtatute, yet the Court knowing that there is not, and ſo 


34 Eliz. B. R. Love v. Wotton. 


Adur y. 


(M) Pleadings. n 


1. ] N debt qui tam, &c. the plaintiff declared that the defendant 

lent him 85 l. for a month, for the loan whereof he was to have 
20 marks of intereſt and uſury at the end of the mentb, and that de- 
fendant habuit & recepit the ſame contra formam ſtatuti, &c. The 
defendant pleaded quod non recepit, &c 20 marks ultra the ſaid 85 l. 
It was found for the plaintiff, It ſeems that this negative plea was 
a confeſſion that the plaintiff ſhould lend and deliver the money for 
uſury; and then the Court ex officio ought to give judgment upon this 
contefſion, But no judgment was given though it long continued. 
D. 95. a. b. pl. 36. &c. Mich. 1 Mar. Whitton v. Marine. 

2. A. agrees to deliver wares of the value of 20 l. to B. and that 
B. ſhould pay for the ſame within 6 months 341. and bond was 
given for the payment. In debt on the bond by A, the plea ſhould 
have been that the bond was give: for payment of this money. Cro. 
E. 104. pl. 12. Trin. 13 Eliz. B. R. Peterſon's cafe. 

3. In an action of debt brought upon a lend the defendant pleads 
the ttatute of uſury, and ſhews a corruft agreement for money lent in 
the year 32, to be paid in 33, and afterwards in 35 a new bond given 

for part of the firſt ſum; and it was pretended that this bond was 


void. But it was adjudged that becauſe the firſt bond was no cor- 


ruption, the latter ſnould not be. Brownl. 73. Trin. 2- Eliz. 
Rot. 145. Vaughan v. Chambers. 

4+ A bil upon a recognizance; the defendant pleads the ſtatutè 
of uſury, and the ſame is inſuficient, ordered to put in ſuch 'a 
plea as he will ſtand unto. Toth. 87. cites 25 Eliz. Walſh v. 
Marthall. 

5. The offence muff be within the year; for if one make a cor- 
rupt bargain for this year, and 10 years after he takes exceſſive uſury, 
the ſame is not within the ſtatute to inform upon it; and in truth 
there is no ſuch offence without corrupt bargain ; per Manwood 


Ch. B. Le. 97. pl. 125. Mich. 29 Eliz, in the Exchequer, in 


Sir Woollaſton Dixy's caſe. i 5 
©. In debt on bond the defendant pleaded the ſtatute of uſury made S. C. cited 

6 Feb. 13 Elia. (whereas the parliament began 2 Feb. 13 Eliz. 2 df wa 

The plaintiff replied that it was not made for uſury contra formam 1682. in 

ſtatuti modo & forma prædict'. Though both parties agree that caſe of 

Movre v. 
cannot be contra formam ſtatuti, the Court held that no judgment 
could be given for the plaintiff; and it being in the bar of the defend- 


ant the Court held it clearly ill. Cro. E. 245. pl. 4. Mich. 33 & 


7- Scire facias upon a judgment of 2401. The defendant pleaded n 
that he borrowed of the plaintiff 1001. and contratted to give 201. 33 
for the han for a year, and for the payment of the 120 J. the plamtiff vox v. 
would have the defendant confeſs that judgment, and pleaded the flatute S. C. . 
of uſury to avoid it, It was objected that this was no plea; for the judged ic 


itatute 1 3 Eliz. is, that all bonds, contracts, and aſſurances collate- cordiagly, 
. 2 2 ral, and ſaid that 
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this judg- Tal, &c. ſhall be void; whereas this judgment cannot be termed an 
ment can- aſſurance, nor be avoided by ſuch ſurmiſe. And the whole Court 
a > was of that opinion, that judgments ſhall not be avoided upon ſur- 
d 1.50 bur miſcs; for if there had been any ſuch matter, the defendant might 
a judgment have pleaded it upon the action brought, and not have ſuffered a 
ypon the judgment; and though it may be a practice to avoid the ſtatute, 
aſſurance. . WO 

id. yet it is rather to be tolerated than to avoid judgment on ſuch ſug- 
132. pl. 2. 8 and judgment for the plaintiff. Cro. E. 588. Mich. 39 


Paſch. 16 & 40 Eliz. B. R. Middleton v. Hill. 


Rewz v. BEI LASsIS, upon a plea in ſcire ſacias upon a judgment, “the defendant pleaded the 
ſtatute 12 Car. 2. which has the ſame words with that of 13 Eliz. but upon the authority of the 
caſe of MiDDLEToON v. HALL, it was accordingly ruled ill, and judgment for the plaintiff. —— 
Hawk. Pl. C. 248. cap. 82. ſ. 20. fays, that a judgment ſuffered ii. purſuance of ati uſurious con- 
tract, may be avoided by an averment of the corrupt agreement, as well as any common ſpecialty 
or parol contract. But a ſpecialty cannot be avoided by uſury appearing on evidence, or on the 
face of the condition, but it muſt be pleaded, See (Q) Taylor v. Bell, Bagnall & al. 


*[309] | | 

Þ+ The ori- 8. Upon a demurrer in a replevin for 201. and an avowry, &c. 
ee the plaintiff pleads in bar that the defendant + had given 1021. and 
(not) given, for that he granted to him 20 l. per annum for 8 years annually, as 
but ſeems a rent-charge ; and after that for 2 years more, if 3 men live fo long; 
miſprinted. and concludes that it was a corrupt deed. The party ought to plead 
quod fuit per viam corruptæ barganiæ. And it is not ſufficient to 
conclude that it was corrupt although by the demurrer only it be 
| confeſſed. Ney. 151. 152. Symonds v. Cockerill. 

Prownl. 9. The defendant borrowed 200 l. of the plaintiff; and it was 
pour * C. agreed between them that he fhould pay the 200 l. at ſuch a day, and 
a Bog of 201. for the intereſt for one year, and that ſuch lands ſhould be con- 
Burglacy weyed to the plaintiff, upon condition that if the monty was paid at the 
v. 1 day, then the grant ſhould be voi,. The defendant pleaded the Nlatute 
pn "og 4 uſury, and averred that the land was worth 12 l. a year, and ſ be 
cordingly Had double uſe. I he plaintiff replied, that upon the borrowing the 200}. 


nary it was agreed that the defendant fhould have the prefits of the land 


agreement until breach of the condition, and traverſed that there was any agree- 


may be ment that he ſhould have the Profits, and ale 20 l. for intereſt. And 
ee upon a demurrer it was objected that the replication was ill, becauſe 
On : the lands being conveyed to the plaintiff, by conſequence the profits 
el of are ſo too: and therefore he cannot aver a verbal agreement again/? 
the original he deed, that he had not the profits. But the plaintiff had judgment. 
| Roll Rep. 4 f. pl. 8. Trin. 12 Jac. B. R. Dodd v. Ellington. 
10. Tanheld Ch. Baron ſaid, that upon an information betwixt 
e PaRAMORE Ax D Roepivsor in B. R. where ſeveral contracis upon 
uſury being alledged, iſſue was joined whether it were corrupte ag rea- 
tum modo & forma prout. It was reſolved by all the juſtices of 
England to be an ill iſſue ; for he ought ts have traverſed the agree- 
ments, becauſe they were ſeveral, Cro. J. 544. pl. 4. Mich. 17 

Jac. in B. R. in caſe of Heath v. Dauntley. | 
Jo. 2875 pl. 11. Debt on a bond for 100 J. dated 12 July, &c, conditioned 70 
3- Mich. pay 58 J. at fix month's end. The defendant pleaded the ſtatute 21 
Maison | Jac. of uſury, The plaintiff replied that he lent the 50 l. on the 12th 
vo Wa 2 of July, &c. for a year, and that the defendant ſhould pay for it 8 J. 
the pant L4 I. J for the forbearance for a year, and that plaintiff * not 


* 


o 


At 


3 a a — 
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demand it till the end of the year; but that by the miſtake of the ſcri- 


dener it was made but for half a year, which he not knowing, accepted 


it. The defendant rejoined that the lending was only for baif a year, 
and that he was to pay 81. [41.] for it for that time, ab/que hoc that 
on the ſaid 12th Fuly it was agreed that the loan ſhould be, or that he 
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replied that 
he thought 
the bond 
was made 
for pay- 
ment at the 


Jhould farbear it for a whole year. Upon demurrer it was objected myo 
that the fplea was ill, becauſe it was nat pleaded that corrupte agrea- cording to 


18 Car, 2. B. K. Dande v. Currer, 


tum fuit, &. And fo the Court, abſente Brampſton, held. And the ſaid 


. . Aa. . agreement 
they all held the allegation, againſt the words of the condition, wes Peha he 


good ; for it is only ſhewing the true agreement; but they all held as ttre- 
the rejoinder ill, becauſe in the traverſe the defendant had made the rot, And 


day, (viz. 12th July) parce! of the ifine, when he ſhould only have * ; 


traverſed the agreement. But no judgment was given, becauſe the Crooke, 
parties agreed. Cro, Car. 501, pl. 1. Trin. 14 Car, B. R. Ne- god Bark» 

. 1 | Was, 
viſon v. Whitley. | wc 
plaintiff ought to have judgment ; for the corrupt agreement was the ground of the matter ; and 
if there was no ſuch agreement the obligation is good. 

* In debt upon a bond, the defendant pleaded the ftatute 12 Car. 2. and that it 2vas corruptly agreed 
between him and the plaintiff, b, on the 12th of May 1686, the plaintiff ſhaull lend the df ndant gol. 
ard tht be was to pay for the forbearance thereof t the 12th of November felirwing 21. 105. and ſhould 
give a bond for the per fu mins the ſame, which bond he gave, and the plaintiff received, Fe. The plain- 
tiff replied, that the agreement was to lend the defendant 50 I. and that the defendant ſhould pay after the 
rate of 5 I. per cent. and no mure, and that the plantiff having ſo much money in J. S. a ſcrivene s hands, it 
was agreed that J. S. ſtaald pay the 501. to the defendant, and take a l:wvful bond with intereſt after the 
rate f 51. per cent. and that J? S. did pay the defendant the ſaid gol. and in the abſence, and without no- 
nice of the plaintiff, took the bond ut ſapra ex errors of the ſcrivener, & contra voluntatem & abſque natitia of 
the plaintiff the 2 1, 10 5. was inſerted in the condition, and traverſed the corrupt agreement. And upon 
demurrer to the replication, it was inſiſted for the defendant, that it is expreſsly alledged in the 
plea that the plaintiff accepted the bond, which implies a conſent to it; and though the replica- 
tion ſays, that he had no notice at thetime the bond was taken ; yet if he had notice when it was 
«accepted by him, that carries his conſent to the corrupt agreement. But adjudged that it did not, 
and that this is the ſame with the cafe of NREVIso AND WHITLEY. For 2 the plaintiff did 
krow lau it wwas when the bond was accepted, as it muſt be ſuppoſed in the caſe of Neviſon, that the 
plaintiff had notice how it was when the action was brought, yet that does nat make the plaintiff party 
t the corrupt agreement, and the plaintiff muſt uſe the bond of neceſſity to recover the money. 2 
Vent. 83, 84. Mich, 1 W. & M. B. R. Buth v. Buckinghaia. * 3 10] 


12. Debt was brought on a bill to pay 7 1. the 1ſt of May, and 
if default of payment be, to pay 35s. 4 d. for every month that it ſhall 
be in arrear after May iſt. Defendant makes no averment that the 
agreement was to Pay the 3s. 4d, for eyery month pro Jucro, in- 
tereſſe & diem dando ſolutionis, but only with a fic, the ſaid ſum ex- 
ceeds 8 1. per cent. whereas he ſhould have averred that the ſame 
did exceed 81. upon the 1001. thoſe being the effectual words in 
the ſtatute. Judgment pro quer. Jo. 409. pl. 2. Mich. 14 Car. 
B. R. Swailes v. Bateman. | | 

13. 500 J. was lent upon articles dated the 8th of March, to be 
paid at ſuch a time; and in the mean time t pay 15 J. half=yearly 


from November 2 In debt the defendant demurred, for that it 
e 


appeared by the declaration that the contract was uſurious; but it 
was anſwered, that the defendant ought to have pleaded that cor- 


rupte agreatum fuit, &c. and ſo give the plaintiff an opportunity to 


reply to it, But upon reading the articles it was, Whereas money was 
lent, &c. which might be in November, or before; and therefore 
Judgment was given for the plaintiff, Sid. 285. pl. 21. Paſch. 
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judgment 
for the 
pbluntitf. 


3 Mod. 35. 
S. C. and 
that the de- 
fendant did 
not ſhe 


any parti- 


cular agree 
ment ; but 
only in ge- 
neral, tba: 


he was in- 


debred to 
the plain- 
riffina ſum 
not exceed- 


one is for 101. and the other for 351. 


Uſury: 


14. Jxdebitatus aſſumpſit for 101. and a computaſſet for 35 l. in 
the ſame declaration. The defendant pleads the ſiatute of nfury to 
the indebitatus, and avers that beth the indebitatus and the computaſſet 
were for the ſame cauſe of action. It was refvived, that the averment 
was naught; for the ground of the indebitatus is the debt, and the 
ground of the computaſſet is the account; and fo it cannot be aver- 
red that there is the ſame cauſe of both, eſpecially as it is here, where 
But Hale ſaid, he ſhould 
have pleaded the ſtatute to the indebitatus, and then that afterwards 
they came to an account for the ſame wares, &c. Freem. 367. pl. 
472. Paſch. 1674. Tayler v. Herbert. 

15. Debt upon a bond. The defendant pleads the ſtatute 12 Car. 
2. of uſury, and ſays that corrupte agreatum fuit, that he ſhould pay 
more than 61. per cent. The plaintiff replies, quod non corrupte 
agreatum fuit, and held a good replication ; for if by the make of 
the writer the moncy was made payable without any corrupt agree- 
ment, it is not uſurious within the ſtatute. Freem. 264. pl. 286, 
Mich. 1679. Booth v. Cook. | 5 

16. Debt on bond. Defendant pleads quod corrupte agreatum 
fuit, that intereſt ſhould be paid for it above the rate of © l. per cent. 
Plaintiff demurs, and held good; for that the p/ea ſhews not what 


Intereſt, nor that the Lond was for the very money, but only by intend- 


ment; (to wit) ſuper agreamento prædicto, the bond was given; 
and fays not expreſsly pro eadem pecunia. Judgment pro quer. 
For that they would not eaſily avoid a bond, and the corrupt agree- 
ment ought to befſpecially * and particularly ſet forth, and the quan- 
tum of intereſt, otherwiſe the plaintiff can never tell what to anſwer, 
2 Show. 329. pl. 339. Mich. 35 Car. 2. B. R. Hinton v. Rof- 


fee. 


ing 80 l. nor did he ſkew when the intereſt was to commence, and on u hat day it became due. 
And judgment for the plaintiff, because the defendant vught to have ſet forth the agreement, and 
2 pl it to the ſum in the de:lar. tion, 


13111 


1 Falk. Js 
Pl. 7. Tri 
1 Ann. B. 
N. 8. C. 
but S. . 
does not 


2 pT 
7 Nod. 38. 
S. C. but 
g. V. does 


uot appear. 


declared that the defendant became indebted to him by bond in whe fore of 
e 


17. Uſurious contract was pleaded in bar of debt upon a bond, 
but not ſaid that defendant was indebted to plaintiff at the time of bond 
given, or that there was an agreement to lend money upon the uſurivus 
contract; and for that judgment niſi pro quer. 12 Mod. 385. 
Paſch. 12 W. 3. Crow v. Brown. | 

18. Where the Hatute is not pl:qded, the bond, though uſurious, 
is good. 3 Salk. 391. pl. 7. | 

19. Error of judgment in the palace-court, wherein the plaintiff 


107 J. The defendant, without craving oyer, pleaded that be was 


indebted truly to the plaintiff in 921. 55. 9d. and that by way of 


corrupt agreement for the forbearance of that ſum for a year, this band 

was given, c. The plaintiff replied, that the bond was given pre 

dero & juſto debits, and traverſed the corrupt agreement. And upon 
demurrer to this replication, it was inſiſted that it was ill, becauſe 

the plaintiff did net ſheto how much the juſt debt was. Sed non allo- 

catur; for there was ſufficient to induce the traverſe; and if it had 
been alledged, you could not have traverſed the inducement, * o | 
ecla- 


Uſury, | | 3 11 


declaration ſufficiently ſhews the debt. 6 Mod. 303. Mich. 3 Anne, 
B. R. Villars v. Cary. | | 

20. The plaintiff declares upon a prom:ſſery note for 301. dated 
4 Feb, The defendant pleads, that it was corruptly agreed between 
him and the plaintiff, that he /hould pay unto the plaintiff 45 s. for 
the loan of the ſaid ſum of 3ol. for 3 months; and then ſets out the 
laſt ſtatute againſt uſury, &c. It was excepted to the plea, that it 
was not averred that the note was given 1 to the late aft 
againſt uſury, To which it was anſwered and reſolved by the Court, 
that by the date of the note it appears to be ſo, Gibb. 130. pl, 2, 
Trin. 3& 4 Geo, 2. B. R. Baynham v. Matthews, | 


(N) Trial. Where. 1 1 „ 


2. 6. 9, 10. 
I, BY 13 Eliz. cap. 8. ſ. 3. juſtices of oyer and terminer, of 
aſſiſe, and of peace, in their circuits and ſeſſions, and mayors, 
fhreriffs and Gai of cities, have power to hear and determine all of 
fences committed againſt 37 H. 8. . 
2. Trial was where tne contract was, and not where the bond Cra. E. x 


95. 
was made; and held good. Le. 148. pl. 206. Trin. 31 Eliz. pl. 10, 8. K 


_ : according- 
B. R. Kinnerſly v. Smart. iy; for the 
bond is confeſſed, and now the point is whether it be made by uſury, which was alledged to be 
where the trial was. | 


3. Information tam quam, &c. in the Exchequer, for taking more 
than 61. per cent. contra formam ftatuti. After verdict for the 
plaintiff, it was moved in arreſt of judgment, that it lies not in this 
court for uſury committed in London, though it would lie upon the fla- 
tute of 21 Fac. And in truth the intereſt taken here was more than 
101]. per cent, And by the general concluſion of contra formam [ 312 3 
ſtatuti, it ſhall be intended againſt the form of that ſtatute which 
allows the largeſt intercſt ; and there are 4 ſtatutes againſt uſury, 
one of H. 8. which allows 101. per cent. another of Q. Eliz. 
which allows 8 J. per cent. a third of K. Ja. and a 4th of Car. 2. 
which allows but 61. per cent. By the ſtatute Jac. 1. cap. 4. there 
mult be no ſuit upon a penal ſtatute, but as therein directed, which 
does not extend to the court of Exchequer, unleſs the offence is done 
in Middleſex, But per Hale Ch. B. Tkaxoffence laid in the infor- 
mation being for taking more intereſt than 61]. per cent. ſhall be 
taken to be grounded upon that ſtatute that prohibits taking more 
than 6 l. per cent. and that law gives the ſuit in no court in particu- 


lar, and therefore may well be proſecuted here; though if a parti- 


cular court had been named, as in 21 Jac. it would be otherwiſe. 
The Court took time to adviſe, Hardr, 420, Trin. I7 Car. 2. in 
the Exchequer. Anon. | 


4. The defendant was indicted at the Old Baily for uſury, and 
being convicted, he brought a writ of error, and the judgment was 
reverſed becauſe the court of Jaffons had no juriſdiction in this matter, 

8 W. 3- the King v. Bakeſtraw. 
= ; 5, Indictment 
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8. P. & S. 5. Indictment was at the ſeſſons before the juſtices of the peate at 
C. cited; Hic: Hall for uſury contra formam ſtatuti; and judgment was 


d 5 «= 4 . 
“ againſt the defendant, upon which a writ of error was brought in 
Ch. J. being B. R. and the judgment reverſed; for the juſtices of the peace have 
abſent, a . no juriſdiction in this caſe, 2 Salk. 680. pl. 1. Paſch. 4 Ann. 
HI. te Queen v. Smith "rp | 
made to — S ke j 

ſhew cauſe why the indiment ſhould not be quaſhed. It was admitted by the counſel that 
moved, that upon the ſtatute of Q. Eliz. which prohibits the taking above 101. per cent. the juf- 
Gices of peace at ſe tons have juriidigtion ; but infiſted that they have not . upon any of the later 


Aatutes. 2 Barnard, Rep. in B. R. 143. Paſch. 5 Geo. 2. The King v. Pexley. 


(O) Found. How. And in what Caſes it muff * 8 
found by the Jury, or may be judged of by the 


Court, | 
8. 18 1. I F an ixſermatien be brought againft 2, upon the ſtatute of 
—2 3 uſury, and one only is found guilty, no judgment can be given 


„pag. 60. : 
na. 7 Jac. in the Exchequer, in cafe of Vaux v. Auſtin, 


2. An information upon the ſtatute of uſury. The defendant 
pleads nil debet, The jury finds an uſurious receipt, but does not 
find any kan. A new venire facias ſhould be awarded, and not a 
new niſi prius. Jenk. 283. pl. 13. cites 8 Rep. 65. b. Loveday's 
e. 
There is 2 3. A ſpecial verdict found that it was agreed, but did not find 
1 that it was corruptiy agreed, Exception was taken thereto; fed non 
infermutin allocatur; becauſe it appeared to the court Lograngy 6 that the bar- 
in which it gain was corrupt, and therefore it need not be found. 2 Roll, 
e 


ly . Rep. 48. Mich. 16 Jac. B. R. Roberts v. Tremoile. 

ged, that corrupte ag cat um fuit, and a ſpcial verdict wherein all the circumſtances are found, 
which being apparent to tlie Court co be uſurious, and cannot by intendment have any other con- 
ſtruction, it ſufficeth, and in the principal caſe it is apparent that the money was lent for intereſt, 
and is more than the ſtatute permits; wherefore being uſury apparent, the Court ſhall judge it ac- 
cordingly. Cro. J. 308. in cafe Roberts y. Tremaing..—Ibif, cites it to have been ſo adjudged 
ja the caſe of Higgins v. Mervin. Fo bo | 


| 4. Uſury hall not be intended unleſs the jury find it expreſsly. 
[ 313 ] Arg. Bridgm. 112. in caſe of Woo ane Tacks 1 Worfield. a 
2 Nelſ. 5. In caſe, &c. upon a ſpecial promiſe the plaintiff ſet forth that 
Abr. 512. he was poſſeſſed of ſeveral pieces of hammered money, &c. and that the 
3 nete defendant in conſideration the plaintiff would pay that money, being in 
was ad number and tale 3001. he promiſed to repay 300 l. of new money, to- 
judged that gether with 41. 105. more for the intereſt of every 1001. for g 
— — months, &c. and then declares upon an indebitatus aſſumpfit for 3130. 
bt 10s. After verdict, it was moved that the contract was uſurious, 
ing: for it it being to pay 41. 10s. for the intereſt of 100 l. for 8 months: 
Ae, bet but per tot Cur. judgment was given for the plaintiff, Trin. 
1% be repaid 1 Annæ. It was agreed, that if it had appeared by the plaintiff's 


taereſore ic own 


Ciſury.. 


own declaration that the contract was uſurious, and could not be 
otherwiſe, judgment ought to be given againſt him; but that it daes 
not appear here that the contract muſt neceſſarily be uſurious; and the 
jury having found the aſſumpſit, the Court would not intend uſury, but 
the contrary. And Powel J. obſerved that the conſideration of the 
promiſe here is, viz. that the ſaid plaintiff would pay to the ſaid de- 
fendant the ſaid 3001. ſo that here is no loan, without which there 
can be no uſury; and they would not intend a loan, unleſs the jury 
had found one. Lutw. 271. 273. Trin. 13 W. 3. Yeoman v. 
Barſtow. | | 


(P) Sureties. Puniſhed or favoured. 


1. I N debt on bond defendant pleaded that he himſelf borrowed 

100 I. of IF. paying for the forbearance exceſſive uſury, and the 
plaintiff was his ſurety for the payment, and that the obligation upon 
which the action is brought was given by him to the plaintiff ro in- 
demmify him againſt W. Manwood held this a good bar; for when 
the plaintiff was impleaded upon the principal bond, he might have 
diſcharged himſelf upon this matter, and therefore his laches ſhall 


turn to his prejudice, and therefore the iſſue was joined upon the 


exceſhve uſury. 3 Le. 63. pl.93. Hill. 19 Eliz. B. R. Potkin's 


caſe. | 
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maſt im- 
port lend- 
ing and 
nothing 
elſe. [But 
I obſe: ve 
no ſuch 
judgment, 
opinion or 
ſuggeſtion, 
in the book 
he cites for 
ir.] 


B. was 
bound with 
P. as his 
ſurety to 

J. S. in a 
bond of © 
500 l. and 
that was 
upon a core 
rupt and 
uſurious 
contract 
againſt the 
ſtatute, and 


P. was bound unto the plaintiff in a bond, as a unter- bond, to ſave the plaintiff harmleſs from the ſaid 
bond of sgo l. B. is ſued by J. S. upon the ſaid bond, and to damnified: and thereupon B. ſued 
P. upon the counter-bond, who pleaded the ſtatute of uſury, pretending that all aſſurances de- 
rending upon ſuch uſurious contracts are void by the ſtatute. But by the opinion of Wray Ch. 
JuRt. the ſame is no plea; for the ature is, that all brnd;, colluteral aſſurances, &c. made for the payment of 
money lent upon uſury, Mall be utterly void; But the 4on1 brrc, upon which the action is brought, 
was nat for the payment of the money lent, bat for the indemaity of the ſaretys 2 Le. 166. pl. 200, 
Paſch. 26 Eliz. B. R. Baſſet v. Prowe. 


2. In debt on bond to ſave the plaintiff harmleſs from an obligation 
wherein he and the defendant were bound to W. &c. and from all ſuits 
concerning the ſame. The defendant pleaded the ſtatute of uſury, 
and that it was made upon a corrupt agreement between him and 


2 And. 127, 
pl. 65. S. Cy 


according- 


ly.--Noy, 
73- Dow- 


MAN V. 


642. pl. 43. Mich. 40 & 41 Eliz. C. B. Button v. Downham, 


W. But the Court held the plea ill; for though the firſt obliga- = 
tion were void, yet the 2d obligation is forfeited, becauſe the defen- 8 404 
dant hath not ſaved him harmleſs from ſuits concerning it, nor does judgment 


the defendant anſwer thereto, but to the obligation only. Cro. E. pre re 
Almtitr. 
But ſays 
that Glanvil ſaid it would be a dangerous precedent ta avoid the ſtatute. For the ſurety may be a 
friend of the uſurers, who will not plead the ſtatute in an action of debt brought againſt him, and 


ſo the ſtatute would be to little purpoſe. And after the judgment?given for the plaintiff, Glans il 


ſaid that judgment will be quickly carried to Cheapſide. 8. C. cited Mo, 398. pl. 520, in 
caſe of Reynolds v. Clayton. | | | 

* + Lutw. 469, 475. in the caſe of Maſon v. Fulwood, the reporter ſays he has ſeen the roll 
of this caſe. which is 865, by which record it appears that as well the intereſt as the principal way. 
in hazard, though it does not fully appear in Cro. E. or Mo. * 31 4] 


3. Debt upon an obligation to ſave the plaintiff harmleſs from an There is a 


. n h >> 26 nota added 
obligation, wherein the plaintiff, as ſurety for the defendant, was HR 


Lound to J. S. to pay 1001, the defendant faid the obligation made to e con. - 


„ 8. ceived as 


17 
<4 
£4 

jt 
"25 
1 — 
25 
N . 
172 

- 

* 

5 


AF 


2314 Auanp. 


z hncks if the defrauded; for by a compact the uſurer would ſue the ſurety, who 
ut all 


T 
| ' ebe the Court held it no plea; for he muſt take care to fave his ſurety 


carrup: c- ſhould pay him and have his remedy on his counter-bond. 


7 


dee. And adjudged for the plaintiff. Cro. E. 588. pl. 22. 


ance of the ; _ 1 
A Mich. 39 & 40 Eliz. B. R. Robinſon v. May. 


the principal ought to take care thereof. Ibid.—Goldib. 174. pl. 107, S. C. held accordingly 


1 per tot Cur. But the reporter adds, ſed quære. 


1 1 
1 : 
11 
. 4 
: * 
* | 
* 1 
l 


(Q) Relief. In what Caſes given. 


Langford and Barnard. | 
chins ſaid, 


— arreſted for this laſt money gives bond and judgment for it, and 
well as the 


* v 
n l 18 K 
rr I I RYE 0 TI II III ION 


that __ J. S. was an uſurious contract, &c. & fic nom damnificatus. 
ud. Tanfield ſaid the plea is good, or otherwiſe the ſtatute would be 


1. ＋ H E Court decreed money to the plaintiff againſt the de- 
fendant, albeit he had judgment and execution, being upon 
the point of uſurious contract. Toth. 231. cites 37 Eliz. and 28. 


did. 173. 2. A woman ee to gaming- places at court, and by ſupplying 
_ perſons of quality there with money, made great profit ; for which pur- 
that if the Poſe ſbe borrowed much money, and gave the lenders great rewards 
fureties had from time to time; but afterwards ſpe borrowed more, and being 

then 

1 brings a bill to have an allowance for the former exceſſive præ- 
| woman, he miums which ſhe had given before, and to _ the defendants to 


would not an account. The defendants, by anſwer, confeſſed the receipt of 5 


have re- | 1 , 
lieved even Or 10 guineas for the loan of ten guineas for a week or 10 days; 


i agzinſt the but n/i/ted that the ſums ſo received were paid as profit, and not to- 
Ky 2 wards ſatisfaction of the money lent. The Court ordered the plain- 
1 cellor, in tiff to pay principal intereſt and coſts at law, and here, or the bill 


V. Daſh- 


Mich. 1734, nall & al*, 
ſaid, that as l 


in the view of gameſters. MS. Rep. 


1 Salk. 22. 


INS Vs 
Bernet, S. Was co- 


Treby Ch. a 6 
Lu chat brought this action for the money, which he paid before the 


reby Ch. was proved uſurious; and the queſtion was if the action y 


© 070m Holt Ch. J. ſeemed to incline ſtrongly that it did not lie; 


miſtake in 


bribes, and he who receives it ought to be puniſhed, but he 
$ 5 i 


the caſe of to be diſmiſſed with coſts; for that it would not interpoſe or meddle 
Boſanquet with play-debts, or things of this kind; per Lds. Commiſſioners. 


wood, 2 Vern. 170. pl. 156. Trin. 1690. Taylor & al' v. Bell, Bag- 


to the laws relating to gaming the Court would not interpoſe, becauſe gameſters on both ſid=s are 
- equally guilty, and in ſuch caſes the Court will ſtaud neuter ; but the borrower and lender are not 


3. Upon a trial at Guildhall, in an indebitatus aſſumpſit for mo- 
oy 1 ney received to the uſe of the plaintiff, the caſe was, the plaintiff 
obliger with J. S. to the defendant, and between J. S8. and 
C. though the defendant there was an zſuricus contract; the plaintiff paid part 
2 do of the money to the obligee, and after pleaded the ſlatute of uſury upon 

this bond, and this is adjudged an uſurious bond; upon which he 


bond 


: and 
or here 


a man pays there was a payment actually made by the plaintiff to the defendant, 
money on in ſatisfaction of this uſurious contract; and if they will make ſuch 
= they ought to be puniſhed ; and he was not for encourag- 


con 
ing ſuch kinds of indebitatus aſſumpſits; for it is like to the caſe of 


who 


gives 


** 


Uſury, 315 
ed by any way to recover his ger, or b, 
M. Tomkins v. + es 4 
55 ceit, it is 


gives them ought not to be encourag 
money again. Skin. 411. pl. 7. Hill. 5 W. & 
n realonable 


be ſhould have his money again; but where one knowingly pays money upon an illegal conſi- 
deration, the party that receives it ought to be puniſhed for his offence; and the $4rty that pays it 
is particeps criminis. And there is no reaſon that he ſhould have his money again; for he parted 
with it freely, & wolenti non fit injuria.——s, C. cited by Ed. Chancellor in the caſe of Bos anquer 


v. Das Awoob, 11 Nov. 1734. MS. Rep. And his lordſhip ſaid that this ſeems to be a right au- 


thority, and that that action muſt be founded upon the 1ſt or 2d clauſe of the ſtatute, that the firſt 
rohibits receiving more thin 6 1. per cent. And if a contract is made, ſuppoſe on the loan of 
500 l. to pay 101. per cent. and 300 l. part is paid back again, there is not, ſtrictly ſpeaking, 


more paid illegally till more than principal and legal intereſt is Paid back; ſo that this would not 


be a payment contrary to the act of parliament. It does not appear, but rather imports that all 
was not paid, but leſs than the money originally lent. Then as to the 2d clauſe, that makes the 
contract void, and poſſibly upon that part, it might be thought too hard to ſay that if a perſon 
ſubmits to pay the money, when he hath liberty at law to avoid the contract, he ſhall have an ac- 
tion to recover the money; and he did not ſee how the Court could diſtinguiſn between ſur- 


plus and legal intereſt : and therefore he thought that determination perfectly right. The mean- 


ing of volenti non fit injuria is carried farther than is reaſonable to lay ſtreſs upon. Particeps 


criminis is alſo carried too far ; though the party ſubmits to the oppreſſion, yet he is not particeps 


criminis ; but there is no reaſon why he ſhould profit by it, if he recovered what was really lent. 
But the queſtion is, what meaſure a court of equity ſhould go by in this caſe ; and though this 
court will not differ with the courts of law in conſtruction of what is the law, yet in application 
of the rules, as well as proceedings, it will differ. Fhe direction of the act is, that none ſhall take 


more for the loan of money than 61. per cent. that is the thing principally guarded againft by the 


ſtatute ; and the other clauſes by which the contract is made void, and the party made ſubje& to 
2 penalty, are to inforce obedience to the law, and to prevent the practice, but this court is not 


for criminal proceedings; and as to thoſe the party muſt take his remedy in a proper court; but 


if there be a bond or a mortgage, and a ſuit for recovery of the money due thereupon, the defend- 
aut may Mead the uſurious contratt as well in this court as at law, and avoid the contract. 


4. Defendant is not obliged to diſcover any uſurious contract 


_ unleſs the plaintiff offers to waive the penalty. MS. Tab. tit. 
Uſury, Jan. 24, 1724 Brand v. Cumming. 


5. A. entered into a bend to B. for a ſum of money, to pay 6 I. per 
cent. intereſt, Afterwards A. being unable to pay off the bond, 
conſented to pay 10 l. per cent. for the money, and continued paying at 
that rate for 14 years. B. died. A. became bankrupt. The afſignees 
of A. brought a bill, and thereupon the executor of B. was decreed, 
by the Maſter of the Rolls, 40 account; and that, for what had been 
really lent, legal intereſt ſhould be computed and allowed, and what 
had been paid more ſhould be deducted out of the principal to be 
due on the account, and if B. had received more than was due with 
legal intereſt, the ſame to be refunded by the executor, and the bond 
to be delivered up. And afterwards the Ld. Chancellor affirmed 
the decree; but ſaid, he did not determine how it would be, had all 
the ſecurities 'been delivered up, that not being before him. Caſes 
in Equ. in Ld. Talbot's time, 38 Mich. 8 Geo. 2. Bofanquett v. 
Daſhwood. . | | 


ble to refund; yet having prohibited the taking beyond ſuch a ſum, and avoided the 


S. C. cited 
Arg. in the 
caſe of 
Proof . 
Hines. 
Caſes in 
Equ. in Ld. 
Talbot's 
time, 11% 
and alſo 114. 
where it s 
ſaid that 
though the 
ſtatute does 
not go ſo far 
as to make 
the party 
receiving 
the uſurious 
intereſt lia- 
contract, the 


taking it is a breach of the ſtatute, and the actual receipt of the money will (in a court af equity} 
make him liable to refund, the wrong being the ſame, whether the uſurious intereſt has been ac- 


tually paid or not. 


In this caſe it was ſaid by Lord Chancellor, ſuppoſe a mortgagor makes a covenant for acol- 
ateral advantage above legal intereſt, not for payment of intereſt ; as in conſideration of a ſum 
to enable one to build, another ſhould grant ground- rents which are above the value of legal in- 
tereſt ; yet even in things of this kind not ſtrictly within the ſtatute, this court will not allow ſuch 
advantage, but relieve the burrower. And he ſaid, that if an action of law is brought upon an uſu- 
rious contract, there is no dividing the whole, the uſurious plaintiff either loſes or gains the whole ; but ſup- 


poſs the borrower plaiatifh, is there no medium to go by to make 


agrevableio the arute. 
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315 T Utſury, 

Bills waiving the penalty, where the plaintiff fubmits to pay the principal with legal intereſt, are 
frequent, and decrees thereupon. Where part of the money is advanced only, it is uſual to ſend 
if to the maſter to ſee what was really lent; but this court does not meddle with penalties, unleſs 
to relieve againſt them, but does that which is reaſonable, and brings things to a proper ſtandard 
between the parties: So that it is plain, where the bill is to redeem, the Court may direct that 
Tegal intereſt may be computed for it, and illegal i tereſt ought not to have been paid, and ſhall 
be employed to the right purpoſe. * Volenti non fit, &c. may be faid in every hard bargain. But 
the crime ariſes from the extortion of the lender, and not from the neceſſity of the borrower. 
The language of the act calls theſe contracts fraudulent and covenous ; and hall not a court of 
Equity interpoſe to prevent them? It is reaſonable it ſhould, and this may make gentlemen a lit- 
tie more cautious how they enter into fheſe contracts. And is a court of equity's thus interpoſing 
a departing from the a&t ? Or is it not inforcing it? And if it ſhoald, in purſuing its oven rules, go a 
little farther than the courts of law would do, I do not know that any honeft man in the king- 
dom need be ſorry for it. As to refunding, his lordſhip aſked if there ever was a ſuit for redemp- 
tion where it was not decreed, that if the party was overpaid he ſhould refund? If a rijan re- 
ceives what is not his own, mult he keep it? If, indeed, the ſecurities had all been delivered vp, 
and no other foundation for a ſuit than to have the money refunded; that might have had another 
conſideration. But he faid, it is the conftant courſe of the Court, that where there is a ſuggeſtion 
that the party is overpaid, the order is always, that, if it is ſo, the party receiving ſhall refund. 
MS. Rep. Nov. 11. 1734. S. C. | 


#[ 210 5 
(3 ] For more of Uſury in General, ſee Aſſurantes and Bottomry, 
; Conditions, and other proper Titles. | 
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Utlawry, 


[A] Error. Utlawry. In the Return.] Tera is ne 


letter to 
this in Roll. 


{ 1. IF outlawry of tus be, that they quarts exact nen comparue- S. P. Oro. : 


runt, upon which they were outlawed ; this is erroneous, 358. pl. 17. 


becauſe it is not nec eorum aliquis ; for peradventure one of them hw ogg 


appeared. M. 14 Ja. B. R. Arney and Watkins, reverſed for this, brought 
Mich. 11 Jac. B. R. Clark's caſe adjudged. H. 13 Ja. B. R. the out- 


* Taverner's caſe adjudged. ] nerd Phe 85 

| reverſed. 
Mich. 12 Jac. B. R. Middleton's caſe. S. P. 2 Roll. Rep. 400. Mich. 21 Jac. B. R. 
The King v. Miller.. C. accordingly. Palm. 388. 8. P. 3 Mod. 89, go. Hill. 1 Jac. 


2. B. R. Anon. accordingly. f 
* Roll. Rep. 295. pl. 11. S. C. accordingly . z Bulſt. 171. the King v. Taverner. S. C. but 


S. P. does not appear. 


[ 2. If an outlawry be returned in this manner, ad comitatum 22 Wo, 
OT, PI. 140. 


meum tentum apud Ciceſtriam in comitatu Suſſex, Sc. it is erroneous, cite; S. C. 
becauſe it is not ad comitatum meum Suſſex tentum, &c, For though that it is 


it may be intended that it was at the county of Suſſex, becauſe Suſ- error; per 
Brian and 


ſex comes after, yet it is not reaſon that a man ſhall loſe his goods Visor. 
by intendment. P. 7 Ja. B. Whitting's caſe adjudged and re- And ſo it 


verſed. +6 H. 7. 15. b. 11H. 7. 10. ] was in a 


manner 


agreed ; but the attorney of the king contra, and that no county but the county of Suſſex can be 
5d there. Br. Utlagary, pl. 43. cites S. C. & P. becauſe it ſays not iu what county. 

So where A. was outlawed for murder, and it was moved for error, that the ſheriff returned ad 
com. meum tentum apud D. in the county of Northumberland, when it ſhouid be is cormitatu mes Northum- 
trie tentum, &c. And this was held error per Curiam, accorcing to the caſe in 6 H. 4. where the 
return was ad comitatum meum Somerſet tentum, and was therefore held erroneous, becauſe the 
ſame perſon may be ſheriff of ſeveral counties, as of Surry and Suſſex; and fo of Huntingtonſhire 
and Cambridgeſhire. 2 Roll's Rep. 52. Mich. 16 Jac. B. R. Alder's caſe. 

So where the court was ſaid to be held at the county of Hereford, but becauſe it did not ſay for 
— Fwy outlawry was reverſed. 2 Keb. 128. pl. 83. Mich. 18 Car. 2. B. R. the King v. 

ufton. ; | 

* So where the proclamations were returned to be ad comitatum meum tent. apud ſuch a place, in com. 
frædicto, inſtead of pro comitatu, the outlawry was reverſed ; for anciently one ſheriff had 2 or 3 
counties, and might hold the court in one county for another. Vent. 108. Hill. 22 Car. 2. B. R. 


Anon. | 
So where the ſheriff in the return of the exigent, had returned exigi feci ad comtatum meum tent. 


pro comitat. prædict. apud Paynſwick, and it did not appear that Panyſwick was in the county ; and for 


that cauſe it was reveried. Freem. Rep. 525. pl. 709. Mich. 1680. the King v. Maſon. 
So where error to reverſe an outlawry for murder was affigned, that it did not appear upon the re- 


turn of the exigent in the primo exact. that the court abs held pro comitatu, it was reverſed. 3 Mod. 4 


Hill. 1 Jac. 2. B. R. Anon. N | a I 7 


[ 3- If the names of the coroners who outlawed the party, are not Rol. Nep. 
ut into the record, it is erroneous, M. 13 Jac. B. R. adjudged. 266. pl. 38. 


Earle's . S. C. ac- 


and ſays the clerk informed the court that their names eught to be put to the judgment of outlawry 
in all counties beſides London; for that there it is not uſual. 
Where a return was quod ad quartum comitatum, &c. non comparuerunt, deo judicium co- 
ronatorum N. ſunt, but did not [hew that there is any corener, or his nam. The court * 
Vol. A a | of j 
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317 | Utlawry. 


of; for all the exĩgents in London are ſo returned where the mayor is coroner, Oro. J. 358. pl. 
17. Mich. 12 Jac. B. R. Middleton's caſe.— But where one was outlawed, and affigned for error 


that he was outlawed per judicium coronatorum, and did not ſhew the name of any of the coro- 


— * the judgment for this cauſe was revei ſed. Cro. J. 528. pl. 2. Paſch. 16 Jac. B. R. Patrick's 
8. | 

Qutlawry upon the ſtatute of recuſancy was reverſed in error, becauſe it was per judicium co- 
ronatorum, and did not name them. Palm. 121. Mich. 18 Jac. B. R. Markham v. Gargrave, 
— And after 2 ſcire. facias's ad audiendum et rores, and upon default of the defendant, and exami— 
nation of the jurors, judgment. was entered that it be reverſed. But at the end of the term tlic 
king's attorney informed the court for the king. that this outlawry was certified into the Exche- 
quer, and that the exigent, which is the ground of the outlawry, is good, and had the names of 


the coroners; <nd that the courſe of the bank is ſo, to make entries without particular names of 


the coroners in the roll, but relation is bad to the original writ, and alleged diminution in the re- 
cord, and prayed a certiorari to the cuſtos brevium for the writ. The court doudted if he ſhould 
be admitted to this after judgment given; for by what appeared to the court, the record before 
them was error. But it was held, that though the party himſelf was bound by this default, yet the 
king was not; and as to the judgment, it was in the bre: ſt of the judges all this term. And as in 
qua. imp. againſt 2, if the right of the king appears, the court ongtit to award a writ to the bi- 
Mop for his clerk, who is party, ſo here. And the original was certified upon a writ of diminu- 
tion, with the names of the coroners ; whereupon judgment as to this was recalled. But after- 
wards the judgment was reverſed for variance. Ibid.——Cro. J. 576, 577. S. C. but S. P. does 


not appear. g - 
The judgment in an outlawry was, ideo fer judicium A. H. and C. armigercs, ond omitted coronato- 


ret, and * comitutus prædicii; and it was held clearly that both were error. Palm. 43. Mich. 17 


ac. B. R. Anon. 
8. P. 2 Roll. Rep. 82. Anon. S. P. and ſeems to be S. C. 


8. P. Dyer [ 4. But otherwiſe it is upon an outlawry in London, becauſe 
12.2. pl. there the ze is net to put the names of the coroners. M. 13 Jac, 


Mich. 14 

& 15 Eliz. B. R. ] 

that the return in London is made generally, without ſaying per judicium COronatornm. 

Cro J. 531. pl. 17. Paſch. 17 Jac. B. R. Garrard v. Regem, exception was taken for nor naming 
corer-r5. Sed non allocatur ; for this outlau ry was in London, where there is not any coroner, 

but the mayor for the time is perpetual coroner ; and the courſe is not to return there per judi- 


cium coronatorum, but generally ideo utlagatus A. 


3 Bulſt. [ 5. If there are only 14 days between the 2 counties in the return 
171. Paſch. of the exigent, it is erroneous. H. 13 Jac. B. R. Taverner's cate 


—— adjudged. ] 


verner, S. C. accordingly,,— Roll's Rep. 295. pl. 11. S. C. accordingly. 


{ 6. If a man be returned outlawed in this manner, ad comtatum 
meum S. tentum, &c. anno regni domini naſiri Jacobi, Sc. leav- 
ing out this word (regs) it is erroneous. P. 7 Jac. B. Burford's 
caſe adjudged. ] : 

[ 7- So if the return be ad comitatum meum, &c. anno 44 reginæ, 

= leaving out ( Elizabeth) it is erroneous. P. 7 Jac. B. Braundling's 
Caſe adjudged. ] 

[ 31 J ] [ 8. If the return of the exigent be, ad comitatum meum Oxon ten- 
tum apud Oxon 22 Funii, b Fac. Angliæ, Sc. & Scotiæ 42. exacius 
non comparuit ad comitatum, &c. tentum, &c. 19 Julii anno 

0 Fol. $03. 1 * Ad comitatum meum, &c. 16 Auguſti anno © Jac. 

Ali & Scetice 43, Ec. The return of the 2d county is not 

good, becauſe it is not Augliæ; for though the 1ſt and the 3d are 
good, and therefore the 2d may be intended to be fo alſo, yet be- 

cauſe it ſhall not be taken by intendment, it is not good. H. 7 

Jac. B. Per Curiam, Pen's caſe.] | | : 
[9] 8. If a return upon an exigent in London be, ad huſtingum 


tentum in Guilubalda civitatis London tali die A. B. exattus fuit, . 


4. 


ming 
oner, 
judi- 


turn 


cafe 


non comparuit, it is not good, becauſe there are two huſtings in * Br. Er- 


12 . 222 — — ror pl. 146. 
London, one is de communibus placitis, the other is de placitis ad, "af x 


terræ, by which in ſuch caſe he ought to ſay apud huſtingum de — Br. 
placitis terre, or communibus placitis, or otherwiſe it is uncertain Vtlagarv, 


in which huſtings it is, and ſo not good. * 6 H. 7. 15. b. ſaid to up. Ve 


be adjudged erroneous. 11 H. 7. 10. ſaid to be uſed ſeveral times on a reco- 
to defeat an outlawry, by leaving out of thoſe words (communibus very in 


3 8 deht, and 
placitis.) outlawry 


upon it, the judgment (among the errors) was reverſed, for that the ſheriff returned that he was 
outlawed in huſtingis, and did not ſay in huſtingis de communibus placitis. Cro. E. 50. pl. 2. 
Mich. 28 & 29 Eliz. B. R. Lancelot v. Johns. It was aſſigned for error to reverſe an out- 
lawry, Ut the proclamations of outlawry commenced in the huſtings de communibus placitis to proceed upon 
the exigent, and that the Lf? proclamation was in the huſtings de placitis terr& ; and therefore ill for the 
variance. But the court doubted ; for there are precedents that the ſaid huſtings are held alterna- 
tim every fortnight, &c. Cro. J. 660. pl. 10. Hill. 20 Jac. B. R. Archer v. Dalby.— - palm. 
278. Hill. 19 Jac. S. C. ſays, that upon examining two clerks of the huſtings upon oath, they in- 
formed the court that proclamation of outlawry may be made either in placitis terræ, or in com- 
munibus placitis; but ben it commences in the one, it is not the courſe to change or proceed in the ather ; 
but in caſe de allacato camitalu, the courſe is to proceed in the next huſting, though it he not of 
the ſame nature as the huſting where the proclamation commenced, And the court afterwards 
allented to this courſe, becauſe the words in the proclamations are ad proximum huſtingum tuum exigh 


facias. 


10. Capias iſſued, the ſheriff returned non invent for non ęſt in- 
ventus, and the defendant was outlawed, and this alleged for error ; 
and it was awarded error; quod nota, Br. Error, pl. 190. cites 9g 


H. 3. 


11. The ſheriff returned that cepit corpus W. N. and one F. S. 
reſcued him, and upon this J. S. was outlawed upon proceſs, and with- 
out addition, and well in this caſe. But it was reverſed by writ of 
error, becauſe he did not return the place where the ſaid reſcaus was 
made. Br. Error, pl. 194. cites 10 E. 4. 15. 

12. Proclamation iſſued to the ſheriff, who returned the writ 
thus, quod virtute iſtius brevis proclamari fect ad comitatum meum 
rentum tali die, but does not mention the year. This return is ill 
per Curiam. Br. Return of Writs, pl. 3. cites 27 H. 8. 29. 

13. The ſheriff who was out of his office returned a proclamation 
upon an exigent; and therefore the juſtices held that the outlawr 
was void by the ſtat. 6 H. 8. and awarded that no proceſs be m 
upon it. D. 41. b. pl. 8. Trin. 30 H. 8. Anon. | 

14. In debt, upon the exigent a writ of proclamation iſſued ac- Dal. 67. pl. 
cording to the ſtatute, and was returned ſerved, but the fheriff had 3*: 5: c. 10 
not put his name to the return ; and therefore the outlawry was chal- * 
lenged. Dyer, Brown and Weſton thought this no cauſe of rever- the a6 H. 8, 
ſal, it appearing by the return that he was legally demanded ; for 3: [whish 
the words are ad comitatum meum tentum, &c, proclamari feci; 3 nght] 
ſo that it appears to have been done by the ſheriff; and the ſtatute made 27 H. 
of York only lays a penalty on the ſheriff for not ſetting his name to 8. which 
the return of a writ, but 45 not doing it is not error; though if . 
nothing be written, nor any return made on the back of the writ, Br. Er- 
this will be error. But Welſh and Harpur contra, and [cited] * ror, pl. a. 
26 H. 8. 3. an exigent was returned ſeryed, and the ſheriff's name de 5. ©: 
omitted in the return, and held error. And the clerks faid there l 319 ] 
were many precedents where returns for this cauſe, were adjudged 
A #3 inſufficient. 
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319 Atlawrp. 


Elz. B. R. Whereas he ought to ſay de huſtingo in huſtingum; and it was held 


© areiſaid 5 be lawry was reverſed. 4 Mod. 366. Mich. 6 W. & M. in B. R. 


inſufficient. But Dyer ſaid we will be adviſed of it. Mo. 65. pl. 
176. Trin. 6 Eliz. Anon. c 
15. Upon a recovery in debt and outlawry upon it, errors were 
aſſigned. 1ft. The defendant brought debt againſt Lancelot and 
J. S. and the ſheriff returned quod non habent bona aut catalla 
quad ſummoniri poſſint ; whereas it ought to be per quod [que] 
ſummoniri, &c. 2dly. It ought to be negue eorum *aliquis habet. 
3dly. It is returned guinto exatti fuere per quod utlagati exiftunt, 
whereas it ought to be per judicium coronatorum utlagati; for they 
are judges, and the certificate is to be by them; and tor theſe er- 
rors the judgment was reverſed. Cro. E. 50. pl. 2. Mich. 28 & 
29 Eliz. B. R. Lancelot v. Johns. | 
16. A man was outlawed, and the ſheriff returned that an ſuch a 
day, omnes & ſingulas proclamationes ſieri feci, but did nt ſhew that 
on ſuch a day he made the firſt, and ſuch a day the ſecond, &c. and this 
being affigned for error, the outlawry was reverſed. Goldfb. 97. 
pl. 16. Trin. 30 Eliz. Anon. | 
Cro.E.225- 17. An exigent iſſued into London. The ſheriff returned that 
Cy 33 he had proclaimed the party de comitatu in comitatum quouſque; 


S. C. held per Cur. to be clearly error. Le. 326. pl. Trin. 31 Eliz. 
accordins B. R. Marſh's caſe, 75 1 5 N 3 


ly._— Ow. 


247 · S. C. but S. P. does not appear. 


18. Capias utlagat. was awarded 25 liz. and was returnable 35 
Eliz. and fo merely void; for every capias ought to be returnable 
the enſuing term, for the miſchief which otherwiſe might befal the 
priſoner, to be kept always in priſon, as appears 21 H. 7. 16. 8 E. 


4. 4. Dy. 175. and then he was never lawfully his priſoner, and t 
might well let him at large. Cro. Eliz. 467. (bis) pl. 17. Hill. 38 I 
Eliz. in B. R. in caſe of Nector & al. v. Gennet. 
19. A perſon was outlawed, but becauſe it did not appear by the 
return that the judgment of the outlawry was by the coroners, as it 
ought to be, it was reverſed upon error brought. Cro. E. 648. pl. V 
3. Hill. 41 Eliz. B. R. Beverly v. Beverly, cites 21 H. 7. 73. H 
20. Outlawry was reverſed, becauſe 1ſt, it was net ſhewn where 81 


the outlaw was inhabiting. 2dly, becauſe it was ſhewn that procla- 
mation was made, but not. that it was made at the pariſh church 
where, &c. Mar. 20. pl. 46. Paſch. 15 Car. Anon. 

21. An outlawry was reverſed, becauſe the place where the coun- 
ty court was held is not ſhewn in the ſecunds exatius. Sty. 451+ 

Paſch. 1655. Anon. | | | 
22. Exception was taken to the return, that the value of the 
lands in toto was found, but not the value of every particular parcel. 

Sed non allocatur. Hard. 7. pl. 7. Trin. 1655. Croſs's caſe. 
I: ra al. 23. Error to reverſe an outlawry in high treaſon was aſſignech 
Ggned for that it did not appear where the huſtings were held; for it is at a 
ny pony court of huſtings, without ſaying pre civitate London. The out- 


_ pu the King and Queen v. Sir Tho. Armſtrong. 


amd not pro cic itate; and therefore the outlawry was reverſed, 2 Barnard, Rep. in B. K. 298. 
Trin. 6 8¹⁰ 2 Martiu v. Duffield. 


(A. 2) Error, 


gcla- 
urch 


caun- 
451 


»f the 


Marcel. 


ignech 
8 at 4 
e out- 


B. R. 


R. 298. 


Error 


(A. 2) Error. Outlawry void for Uncertainty in . 


Utlawry, 320 


This is (A) 


the Time. 


{ 1. FF an outlawry be, that the party fuit exattus at 3 ſeveral 
times, anno 10 Fac. and that he fuit quarto exattus 25 die 


Februarii, & non comparuit without any year, and quinto exactus 


ſuch a day in March 10 Fac. Though it may be intended that he 


was quarto exactus in 10 Jac. yet an outlawry ſhall not be good by 
intendment ; for peradventure the clerk would have made it quarto 
exactus anno 8 Jac. before, which had been clearly ill. M. 14 Ja. 
B. R. Chapman's caſe, reverſed for this. And the court ſaid, that 
it is not like to the caſe of Co. 4. of a caption before a coroner in 
the county, which is intended of the county, becauſe that is by way 
of expoſition of a word, but here is a defect. ] 


[ 2. If a man be impriſoned at the time of the outlawry pronounced, — L 437. 
' the 24 part, 


it is erroneous, be it in outlawry for felony, or in a perſonal action. 8. P. amd 


7 H. 6. 25. 38 Aff. 27. 3 H. 6. 46. b. 1 H. J. 13. b. 21 E. 4 


73. b. 259 b. ſays 
73 ] nota, the 


original is reverſera tiel utlagarie per brief de error. But though impriſonment be good cauſe to 
reverſe an outlawry, yet it muſt be by proveſs of l in moitum, and not by conſent or covin ; for 
ſuch impriſonment ſhall not avoid tte ontlawry, becauſe upon the matter it is his own act. 

He ought to ſay under whoſe cuſioily, ond in what county, and if not it is not good, and he ſhall be 
hanged, and oug!t to aver his plea. Br. Utlagary, pl. 68. cites 1 H. 7. 13. 

This plea and the 2 next belong more properly to (A. 4) 


[ 3. If a man be in the buſineſs of the king by commandment, by let- 8. p. Br. 
ters patents, at the time of an outlawry pronounced, it is erroneous, Utlagary, 
II H. 7. 5. ] | pl. 79. cites 

| it H. 7. 5. 
and it ſhall be tried by the letters patents. 
[ 4. Ifa man be in Calais, under a captain there in the king's ſer- 5. P and it 
vice, at the time of the outlawwry pronounced, it is erroneous, II 3 = 
H. 7* 5. 2 E. 4. . 4 E. 4+ 10. b. Co. Litt. 74. Co. 9. Abbot de certifica- 


Strata Marcella, 31. b.] we of hs 
| captain. Br, 


Utlagary, pl. 79. cites 11 H. 7. $$, P. Ibid, pl. 47. cites 2 E. 4+ 1. 
5. At the ſeſſions held at Lancaſter die Lunæ in feſto Sancti 5 


Bartholemei apoſtoli, capias was awarded returnable die Jovis 


pojft feſtum Sancti Barth. and did not ſay proximo poſt feſtum Sancti 
Barth, proximo futur* where it is incertain whether it ſhail be the next 
die Jovis or a year aſter, it is error. Br. Error, pl. 175. cites 18 
4. 12. 
6. And another capias was returnable prima ſeptiman* quadr and 
did not fay prox” futur'. it is error. Br. Error, pl. 175. cites 18 
0 4. 1 2. : 
7- Aud allo a 3d error, that one ſeſſions was held meſne between the 


date of one captas and the return, where it ſhould be returned at 


the next ſeſſions; and per Cur. it is error, wherefore it was awarded 


Fat the record ſhould be reverſed, and the party reſtored to all that 
85 8 11 he 
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he loſt by the ſame judgment. Br. Error. pl. 175. cites 18 E. 
12. ; | 
1 8. Exception was taken to the return of an outlawry, that the 
outlawry is recited to have iſſued at the Feaſt of the Converſion of 
St. Paul in 1653, without ſaying in what year of our Lord Chriſt, 
Sed non allocatur; for 1653 muſt relate to the year of our Lord, 
and can have no other intendment. Hard. 6. pl. 7. Trin. 1655. 


Crofs's caſe. | 


[ 321 ] * PA. 3] How it ſhall be [expreſſed.] 


Fol. $04. | 2 2 | 
[i. I F the record be that a feme is outlawed, it is erroneous ; for 


® There is ſhe ought to be waived, M. 14 Ja. B. R. between + Hai- 


| — man and his wife and Cotton. The judgment reverſed for this.] 


to any of the diviſions in Roll, till you come to (3) : 
+ Roll. Rep. 407. pl. 41. Trin. 14 Jac. B. R. S. C. by name of Haiman's caſe. Bulſt. 212, 


213. Anon. ſeems to be S. ee : 
When a feme is outlawed, ſhe is ſaid waived quaſi relia ab lege, and not outlawed as a man is; 
for a feme is not ſworn at the leet; a5 2 man ſhall be, therefore the on is within the lau, and the cer 


Fc Br. Utlawry, pl. 70. cites F. N. B. 161.— oö. Litt. 122. b. S. 3 


2. Error, &c. to reverſe an outlawry, for that the capias was 
awarded again 3 men and two women, and ſo to the exigent, and 
the return was ideo per judicium, &c. utlagati ſunt ; whereas for the 
women it ought to have been waviatæ ſunt ; and the outlawry was 


reverſed, Cro. J. 358. pl. 17. Mich. 12 Jac, B. R. Middleton's 


Co 


See (A. ) [A. 4] What Perſons. In reſpeft of the Place 
Pl- 2, 3-49 here they are at the Time of the Outlawry, ſhall 
be bound by it. _ 5 


See the note [ I, I F a man be over the ſea in the hing*s ſervice, by his letters 

= —e oy patents, or with any captain of the king, at the time of the 

(A. 2) pl. outlawry pronounced, it is erroneous. 2 E. 4. 1. 11 H. 7. 5. 26 
#-3-&4- H. 6. Error 27. ] | | 

D 2. If a man goes over the ſea of his good will for his pleaſure, 

or for his own private buſineſs, and _ the bufneſs 4 the king or 

realm, and then the exigent is awarded againſt him for felony and 

is outlawed, he being there, yet it is erroneous as well as if he had 

been there for the buſineſs of the realm; for he being there he can- 

not take conuſance of the proclamations. H. 15 Jac. B. R. Carter's 

caſe adjudged, and the outlawry reverſed, though it was faid by 

the clerks, that in all the precedents (except one Skirrow's caſe in 

23 El. which was adjudged accordingly to this judgment) it is 

_ he was over the ſea in the buſineſs of the king or 


13. K 


Utlawry, 


[ 3. If a man be zndifed of felony, and after the exigent pro- 
nounced departs voluntarily out of the realm to the parts cver the 
ſea, without any buſineſs of the king or realm, and then the out- 


lawry is pronounced againſt him, he ſhall never avoid this outlawry 
by writ of error, — as he was here at the time of the exi- 
gent pronounced, by which he had conuſance of the matter with 
which he was charged; for otherwiſe every one may defeat the 
courſe of juſtice by his own act, and remain beyond ſea till the 
witneſſes who are to prove him guilty are dead, and then to come 
back, Hill. 15 Jac. B. R. in Carter's caſe, reſolved per Curiam. ] 


[ 4+ But otherwiſe it is if he went beyond ſea,. in the buſineſs of 


the king or realm after the exigent pronounced, and before the 
outlawry ; for there the outlawry is erroneous. * Hill. 15 Jac, B. R. 


in Carter's caſe, agreed per Curiam.] 


appear. 


{ 5. But in the caſe before, where he departs voluntarily before 
the eutlawry, and after the exigent, if he brings writ of error he may 
aſſign for error, that he was over the ſea tempore promulgationis ut- 
lagariæ prædictæ generally; for if he was within the realm after the 
exigent pronounced, and departed after, this ſhall come of the other 
part. Hill. 15 Jac. B. R. Carter's caſe, adjudged, and the outlawry 
reverſed. ] N - | 


2 Roll. Rep. 11. S C. Arg. ſays that ſuch bare averment ſhall not be received ; 
for 2 E. 4. 1. and 26 H. 6. Error 28. where he alleges that he was in the ſervice of the King, 
be mult have a certificate from the captain, aud that 9 H. 4. 3. and 10 H. 4. is accordingly. 


321 


Cro. J. 464. 
pl. 12. $. C. 
according- 
ly.-z Roll, 
Rep. 11, 12. 
S. C. but 
nothing ſaid 
by the court 
as to this 
point of be- 
ing abroad 
on the bu- 
ſineſs of the 


king. 
322 
Cro. J. 464. 
pl. 12. S. C. 


but S. P. 
does not 


ne eee 99 
CC n 


2 Roll. 
Rep. Ir, 
12. S. C. 
reſolved 
that the 
pleading 
was good, 
and the 
outlawry 6 
Was rever- 
the exigent 
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8 


ſed; but by all the juſtices, if the attorney had confeſſed that he went over ſea after 
awarded, then the outlawry could not be reverſed, but uow this covin does not anpear, — The 
king's attorney might have replied that after the exigent, and before the outlawry pronounced, 
he departed ; but ſince he has confeſſed the plea, & non couſtat curiz, that he departed 


after, therefore the outlawry was reverſed. Cro. J. 464. S. C. 
[ 6. If one be impriſoned who is ſued in an action, and brought to Note, 


ze bar, and demanded if he will appear, if he will not, but after is where exi- 

outlawed, this impriſ- A. 8 B gen ons 
ea, this impriſonment is not any error. M. 8 Jac. B.] bar 

man, in priſon, at the prayer of the party, he ſhall be brought to the bar to anſwer to the action 


of the plaintiff, in avoidance of the error. Br, Utlagary, pl. 60. cites 14 H. 6. 54. 
— Acne 


[ 7- P. 6 E. 1. B. Rot. 25. Revocatio utlagariarum diverſarum, ex 


Ä A WE TEN; „* * . 
2 re lag n 0 nnn “ 
; * hos 22 A eo; 8 


* Fol. 805. 


guo ipſi habuerunt terras in comitatu prædicto guamvis vicecomes re- 
turnavit * fraudulenter quod non ſunt inventi nec aliquid habuerunt, 
& quod reſtituantur, Sc. 1 ; : 

8. 5 E. 3. cap. 13. enacts, That if any will defeat an outlawry 
by reaſon of impriſonment teſtified by the ſheriff or others having na re- 
cord, let the party yield himſelf to priſon; and then the juſtices ſhall 
cauſe the gee, A to appear at a certain day, at which day the aver- 
ment of ſuch outlawed perſon ſhall be received, and ſo alſe ſhall the king's 
counſel or A ee have their averment againſt ſuch teſtimony. | 

9. 26 H. 8. cap. 13. enacts, that all proceſs of outlawry ta be had A queſ- 
or made within this realm againſt * any offenders in treaſon, being re- _ dee 
ident or inhabiting out of the limits 4 this realm, or in any of the theſe ſta- 


parts beyond the ſeas, at the time of the outlawry pronounced againſt tutes ex- 
tend to 


them, ſhall be as good and effettual in law to all intents and purpoſes, treaſons 


as if ſuch offenders had been reſident, and dwelling within this realm at generally, 
VIZ. at com- 


the time of ſuch proceſi awarded, and outlawry pronounced. 
Jon proof Ana 7 10, The 
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mon law, 10. The ſtatute of 5 & 6 E. 6. cap. 11. is in the fame words. 
ane decla. And enacts further, that if the party jo to be outlawed, ſhall, within 


red by tue 


25 F. 3. one year next after the ſaid outlawry pronounced, yield himſelf to the 


or oa'yto Chief Fuſtice of England for the time being, and offer to traverſe the 


les indictment or appeal whereon the ſaid outlawry ſhall be pronounced as 
made fo by 25 aforeſaid, that then he ſhall be received to the fame traverſe, and 
the ſaid being thereupon found not guilty by the verdict of 12 men, he ſhall be 
3 Seay , Clearly acquitted and diſcharged of the faid outlawry, Sc. 
Wus, that they extend to all treaſon, by reaſon of the words (againſt any offenders in treaſons.) 
D. 287. a. pl. 49. Hill. 12 Eliz. Anon. z Inſt. 32. cap. 2. and 216. cap. 101. S. P. and cites 
S. C.—2 Hauk. Pl. C. 460. cap. 50. ſ. S. accordingly. | 
One outlawed for high treaſon went beyond fea, and was taken at Leyden in Holland, and 
brought into England, and being brought to the bar of B. R. deſired leave of the court to re- 
verts the outlawry, and be tried by virtue of this ſtatute of E. 6. He alledged that it was not a 
year fince he was outlawed,* and therefore defired the beneſi of this law ; but the ſame was de- 
nied, becauſe he did not render himie!{ according to the ſtatute, but was apprehended and 
brought before the Chief Juſtice. And thereupon a rule was made for his execution at Tyburn, 
which was done accordingly. 3 Mod. 47. Trin. 36 Car. z. B. R. The King v. Sir Thomas 
Arraſtrong. | 5 

The defendant was indicted for high treaſon in counterfeiting the king's coin, and outlawed 
in February laſt; and would aſſign for error, that he was out of the realm at the tim- of the 
outlawry. But that being objected to, he ſaid, I do now ſurrender myſelf into the hands of the 
Chict Juſtice, in purſuance of the ſtatute of 3 & 6 E. 6. 17. and am ready to traverſe the indict- 
ment} and pray that my render may be recorded. But the Attorney General oppoſed it, and 
ſaid that when the outlawry was laid before him, he ſhould offer ſome reaſons to ſhew that the 
priſoner was not within the benefit of tha: act. The Court ſaid they could not allow ſuch entry; 
for that would be to admit his ſurrender good, which was in diſpute ; but an entry was made 
thus, viz. memorandum, the priſoner being brought up by the Keeper of Newgate, charged 
with an indictment of high treaſon, and alledging that he was outlawed for the fame, and that 
he wis beyond the ſea at the time of the outlawry, has offered to ſurrender himſelf up to the 
Chet Juſtice, and to traverſe the indiftment ; and then he was remanded back. Barnard, Rep. 
I B. R. 79. Mich. 2 Geo. 2. 1728. The King v. Johnſon p 


*[323] 


LA. 5] Vbat Perſons may be Outlawed. 


[II. A N infant of the age of 14 may be outlawed, and it is not 
erroneous, D. 1, 2. Ma. 104. 12. ] 


. [ 2. But an infant within the age of 14 cannot be outlawed ; for 


2 H. 5. Ut- if he be it is erroneous. D. 1, 2. Mar. 104. 10. 12. 3 H. 5. 
Liwry 11. Fitzh. Utlagary 11. ] 


— yan [ 3- But the outlawry of ſuch infant is not void, it being a record, 
within the 
age of 12 years, of felony or treſpaſs, is void; and to this agrees Hill. 38 E. 3. 5. and that an 
infant ontlawed ſhall not be impriſoned, And it appears that the law was ſo in the time of 
Bracton, who ſays in lib. 3. Tract. 2. cap. 11. fol. 125. Minor vero & qui infra ætatem 12 
anuorum fuerit, utlagari non poteſt, nec extra legem poni ; quia ante talem ætatem non eſt ſub 
lege aliqua nec in decenna. Theloall's Dig. of Writs, lib. 1. cap. 15. ſ. 19.— Co. Lit. 128. 
a. (4) S. P. and cites Bracton accordingly. 

And. 10. pL 22. Hawtry v. Aucher, S. C. accordingly..——oMo. 74. pl. 203. S. C. accord- 


ingly. 


S. P. Br. [ 4- An “ abbet or prior ought not to be outlawed. 39 E. 3 b. 
Utlagary, [13 a.] ] | 

p! 72. | : 

cites 39 E. 3. 13.— 8. P. Br, Exigent, pl. 2. cites 26 H. 8. 7.—8. P. Br. Exigent, pl. 72. 
cites F. N B tit. Debt. 8. P. Though he be returned nihil in the firſt county, and is retur- 
ned nihil upon a teſtatum in a foreign county alſo. Ibid. pl. 3. cites 27 H. 8. 22.— But Ibid. 
P% 39. cites 14 H. 6. 21. That exigent docs lie againſt an abbot; per June and Newton. In 

* | 5. 
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5. In treſpaſs it was agreed, that proceſs of outlawry by capias Br- Proceſs, 
and exigent does not lie agat; a * corporation, as mayor and + com- 125 


monalty &c. but diſtreſs. - Corporations, pl. 11. cites 45 E. 2 8. P. Br. 
Wo Utlagary, 
3 3 pl. 72. cites 
39 E. 3. 13.—Exigent lies 27ainf? a mayer. Br. Exigent, pl. 39. cites 14 H. 6. 21. 
＋S. P. Br. Corporations, pl. 43. cites 22 Aſſ. 67. — Br. Bxigent, pl. 60. cites S. C. and 21 E. 
4. 14. accordingly. 4 


6. Mainpernors were outlawed by exigent upon their mainprize, 
and yet they were not parties to the original, Br. Exigent, pl. 56. 
cites 8 H. 4. 7. | | 
7. Proceſs of outlawry lies not againſt an earl or baron; for it is 8. p. Br. 
intended that they are ſufficient. Br. Exigent, pl. 72. cites Old Exigent, pl. 


Nat. Brev, tit. Debt. 2. cites 26 
H. 8. To 


— 8. P. and ſo of a duke or counteſs, not only becauſe it is intended that they have lands, but for the 
dignity which is in them; for it was brought againſt the baron and his feme, counteſs of B. Br. 
Exigent, pl. 37. cites 14 H. 6. 2. 

Hut if reſcous he returned upon a duke, baron, or lord, a e ſhall iſſue againſt him for the contempt. 
But adds nota, that generally capias does not lie againſt a lord; for he is intended ſufficient to 
be diſtrained ; but for contempt capias lies. Br. Exigent, pl. 55. cites 11 H. 4. 14, 15. and 
1H. 4.26 | | 

If D "RR be indicted, and cannot be found, proceſs of outlawry ſhall be awarded againſt him, 

er legem terræ, and he ſhall be outlawed per judicium coronatorum ; but he ſhall be tried per 
judicium parium ſuorum, when he appears. 2 Inſt. 49... Inſt. 31. S. P. 2 Hawk, 


424. cap. 44. ſ. 16. S. P. ſays it ſeems to he clear, that if a peer abſents himſelf, and cannot be 


found, he may be outlawed per judicium coronatorum, &c. 

Where in aſſiſe againſt a peer a diſſeiſin was found, the judgment was ideo capiatur, it was 
alledged for error, that a capias pro fine lies not againſt a peer; but the court h-1d it good; a 
fine being given in this cafe upon the ſtatute, and no perſon being exempted therein, it ſhall bind 
a nobleman as well as any other. And for a contempt a capias lies agaiuft a nobleman, and this 
fine is for a contempt to the law, and ſo is 1 H. 5. and judgment was affirmed. Cro. E. 170. 
pl. 9. Hill. 32 Eliz. B. R. The Ld. Stafford v. Thynne. So in debt againſt a peer, who pleaded 
non eft faftum, which was found againſt him, and judgment was ides capiatur, and held well, a 


fine being due to the queen. And judgment affirmed. Cro. E. 503. pl. 26. Mich. 38 & 39 


Eliz. B. R. The Earl of Lincoln v. Flower.—In caſes of contempt capias lies againſt them; per 
Cur, 6 Rep. 54. a. Mich. 3 Jac. in the Star-Chamber, in the Counteſs of Rutland's caſe. 

A peer was indicted for incroaching on the highway, Exception was taken for not ſaying of what 
place he was. Sed non allocatur ; for the proceſs of outlawry lies not againſt him, but diſtreſs ; 
and ſo it was ruled in Ld. Paget's caſe. Cro. E. 148. pl. 16, Mich. 31 & 32 Eliz. B. R. The 


Lord Dacres's caſe, K* [3 2 4] 


8. Proceſs of outlawry does not lie againſt a knight; for it is Br. Exi- 
intended that he is ſufficient. Br. Exigent, pl. 72. cites F. N. B. Sent, pl. 2. 


42 ee A l : : ites 26 H. 

tit. Debt. But Brooke ſays this does not hold good at this day; 8. > This 

for knights are outlawed often times, capias lies 
againſt a 


knight; for a man may be a knight, and have no lands, and therefore upon a teſtatum a man 
ſhall have elegit in a foreign county. | h 


9. If a biſhop be ſued in a county where he has nothing, and the capias does 


ſheriff returns him nichil, where he has land in the county palatine of not lie 

L. or C. where writ of the king does not run; upon ſuch return, — 
proceſs of outlawry ſhall not iſſue; for he is a peer of the realm, though he be 
and therefore exigent ſhall not iflue ; ſaid by ſome of the juſtices in returmd 


the Exchequer-Chamber. Br. Exigent, pl. 47. cites 5 E. 4. 108. bo a _ . 
and is returned nichil upon a teflatum in a foreign county alſo, Br. Exigent, pl. 3. cites 27 H. 8. 22. 
or proceſs of outlawry does not lic againſt an archbiſhop. Br. Exigent, pl. 72, cites 
F. N. B. tit. Debt. Wo my ; 

Contra 
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Contra perad venture of a Bib of Wales or Ireland; for they are not peers of the realm, no more 
than a biſhop of France. Br. Exigent, pl. 47. cites 5 E. 4. 108. 
But upon recovery againſs a biſ>p a man [bull bave eligit, but not capias ad ſatisfaciendum. Br. 


Exigent, pl. 3. cites 27 H. 8. 22. 


uit g 10. Capias does not lie againſt à lord of parkament, though he be 
ll N Y returned nichil in the firſt county, and is returned nichil upon a teſ- 

T %% fatum in a foreign county alſo, Br. Exigent pl. 3. cites 27 

: | parliaments H. 8. 22. 

5 | ias hes 4 

i for the contempt. Ibid. 


r ID 


And exigent lies againſt a lord of parliament, if he 5- nor certificd 


4 lord of parliament. Ibid. / 
If a lord of parliament be outlawed, it is error as it is held. But Brooke Jays he has heard this 


denied of ancient curſit:r;, Br. Exigent, pl. 72. cites F. N. B. tit. Debt. | 


Ld. Raym. 11. A foreigner, that never was in E noland, was outlawed in an 
7 I 34} action on ſeveral promiſes for goods fold and delivered. But ſee 
Carth. 459. Mich. 10 W. 3. B. R. Matthews v. Erbo. 


[325] LA. 6] At bet Time they ſhall be Gh Outlawed. 


4 1 5 — 
. Nn rr * — 


[ I. D 15 El. 317. b. Puttenham brought covenant, and defendant 
* pleaded an outlawry, which was certified that the exigent 
was delivered to the plaintiff there, but was not returned at the day; 
but thereupon yum fuit in curia pro regina that he was outlawed ; 
and after the defendant relinquiſhed the plea of the outlawry, and 
pleaded in bar; for the outlawry, certified as above, ſhall be ſuffi- 
cient as to the gueen, but ſhall not be fo againſt every fubjet.] 
S. P. And. [ 2. By this caſe it appears, that a man cannot plead an outlawry 


48 in diſability of the perſon, unleſs the exigent be returned. 

5 Eliz. Lambert v. Proctor None ſhould be outlawel till after the eigen be returned; for the 
enquiring after him in the connty is in order that he may appear ; and therefore if he does appear 
at the return of the exigent, the law is ſatisfied, and the outlawry muſt not be recorded againſt 
him. G. Hiſt. of C. B. 159. cap. 179,———; New. Abr. 762. tit. Outlawry, S. P. in much the 


ſame words. 


Theloal's 3. In mortdanceſtor the defendant pieaded outlawry in the deman- 
Dig. id. dant, and vouched the record of the coroner; but becauſe the exigent 


* was not returned in bank, and becauſe it was not returned [among 


S. C. dut the records, ] therefore non allocatur. Br. Nonabilitie, pl. 25. cites 
the book 8 Af é | | 

- - - 2 . 49 

is miſprint- =. 

ed, a> in 28 Aſſ. (4. 9.) where it ſhould be (49.) 


| 4. Before the defendant can diſable the plaintiff, the outlawry mu/? 
that the appear of record; and the judgment, after the quinto exactus given 
outlawry by the coroners in the county-court, is not ſufficient, until the writ 
be cemored cf exigent be returned, and the outlawry appear of record. Co, 


| by a certi- : 

EE he Co. Litt. 128. b. | | | 
Litt. 288. b. In caſe of treaſon or felony, if any perſon be outlawed, the judgment upon the ex- 
gent at the ʒth county court u default of the party it, ideo &c. {omega coronator is domin: 
reges conmitatu; pred? utlagatus . Which writ being duly returned of record by the ſheriff, the 
party ſhall have the like corporal puniſhment, and ſhall loſe and forfeit as much as if he had ap- 
peared &c. and judgrm nt had been given againft him in caſe of treaſon or felony reſpectively. 
And note, that in theſe words (ideo utlagatur) both the corporal puniſhments and forfeiture alſo 
art implied. 3 Inſt. 212.——-Scrjeant Hawkins ſays it ſeems agreed, that when a judgment of 
outlawry for treaſon or felony appears of record by the ſperi i return of the cite, the party is as 


much 


ſide with the ſheri 
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much attainted, and ſhall forfeit and loſe as much as if ſentence had been given againſt him upon 
verdi& or confeſſion. And it has been holden to be the ſame if it appears not by ſuch return 


but only by the coroner's return of a certiorar to them directed to certify whether the party 


were outlawed or not. 2 Hawk. Pl. C. 446, 47. cap. 48. ſ. 22. 


5. Popham ſaid it is clear that if an ex:gent be awarded againſt A. 
and after he is quinto exactus, and before the return of the exigent 
A. dies, yet the outlawry ſhall ſtand in its force, and ſhall not be 
reverſed ; for judgment was by coroners upon the quinto exactus, 
and they may certify the outlawry. But otherwiſe if A. had died 
before the quinto exattus, which was not denied. Noy. 49. Hart- 
land v. Yates. | 

6. The defendant not having appeared before or on the return- 
day, the ſheriff actually returned him outlawed before a ſuperſedeas 
ied, The queſtion was whether ſuch return ſhould be conclu- 
five to the defendant, or whether he had not 4 days after the re- 
turn of the exigent to appear and put in bail, and ſo the outlawry on 
the return-day irregular : for the plaintiff was cited a caſe in point, 
which had been determined lately in B. R. between SANSOME AND 
Gore. And there Ld. Ch. T. Raymond declared, that the re- 
return of the exigi facias on the return-day was concluſive, and re- 
fuſed to relieve the defendant. But the court, on hearing counſel [ 326 ] 
on both ſides, (notwithſtanding that caſe) held that by the practice 
of this court, defendants always had till the quarts die poſt to appear 
to the exigent; and ordered that the outlawry thould be diſcharged at 
the plaintiff's expence, but gave no coſts to the defendant. Rep. 
of Prac. in C. B. 28. Eaſt. 11 Geo. 1. Colt v. Hall. 


[A 7] By whom |the Judgment ſhall be given.] 


LI. 8 & HE judgment in an outlawry in the huftings, by the cuſ- P. 310. 3. 
| tom of London, is given by the recorder, and not by the pl. &. Mich. 
coroners. D. 15 El. 317. b. by the ſecundary. ] Ele. Pat- 


tenham's caſe, S. C. cited 8 Rep. 126. a. in the caie of the City of London. In Lone 
don the judgment is ideo utlagetur per judicium recordatoris. Co. Litt. 288. b. 


[ 2. But in other counties, by the common law, judgment in an 8. P. Co. 
outlawry is given by the coroner. ] * 
3. When the exigent went out, it was to be ſued to the county 3 New 
where the perſon really was, for there the tranſitory action was ori- Abr. 769. 
ginally laid; for the creditor was to follow the debtor wherever he ace, e 
was to be found; and becauſe the outlawry was only firft for trea- 
ſon, felony, or very enormous treſpaſſes, therefore the proceſs was 
to be at the torn, which was the ſherijfe criminal court; and this held 
not only before the ſheriff, but before the coroners, who were the ancient 
conſervators of the Hue being the beſt men in every county to pre- 

in his torn, and they pronounced the outlawry upon 


him, G. Hiſt. of C. B. 13. Cap. 2. 
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SeeſA.12] [A. 8] In what Actions 8 may be outlawed, 
At the Common Law. 


Br. Proceſs, r I. T the common law, proceſs of outlawry was only in 
— T = = writs which were ſuppoſed vi & armis. 35 H. 6. 6. b.] 


n dd { 2- Alſo outlawry lay for felony, becauſe it was contra pacem. 


not lie at 35 H. 6. 6. b. ] 
the com- 
mon law in any action, unleſs in treſpaſs vi & armis, and in account; per Fairfax. Br. Exigent, 
pl. 51 cites 22 E. 4.11. 

Till a good while aſter the conqueſt, none could be outlawed but for felony. And after, ia 
Bracton's time, and ſomewhat before, proceſs of outlawry was ordained to lie in all actions that 
were quare vi & armis, Which Bracton calls. delicta; for there the king ſhall have a fine. Co. 


Litt. 128. b. 


LS. Alſo it la Ab. in writ of diſceit, becauſe it 1c in nature of a treſ- 
paſs. 35 H. 6. 


[27] [A. 9.] [In what Actions. By Statute. 


(A: 12 


14 N treſpaſs for entry ubi ingreſſus non datur per legem, no out- 
lawry lies, becauſe it is not vi & armis. 35 H. 6. 6. b.] 
Br. For- 5 Otherwiſe if the writ ſuppeſes that he entered with flrong 

cible entry, Band. 35 H. 6. 6. b. ] 


Pl. 21. cites 
37 Hf. 6. 23.——2 Hawk pl. C. 302. cap. 27. f. 113. ſays he takes it to be certain that pro- 


ceis of outlawry lies in all indiAments of treſpaſs vi & armis. 


3. By 18 Ed. 3. cap. 1. an exigent ſhall be awarded againſt the re- 
cervers of the king's wool or mo iey, who detained the fume, and againſt 
thoſe who export wool not cacketed, or without cuſlom, againſt conſpi- 
raters or confederators of quarrels, thofe who commit riots, who bring 
in falſe money, if they cannet be brought in by attachment or 45 Nreſs 
and not aga:nft any otber. 

4 By 18 Ed. 3. cap. 5. no exigent ſhall iſſue where one is indicted 
of treſpaſs unlef; it be againſt the peace, or jor offences againſt the daft 
mentioned flatute. 

5. By diverſe fatutes, proceſs of outlawry doth lie in account, debt, 
detinue, annuity, covenant, action ſur le flatute de 5 R. 2. action ſur 
le 1 and in diverſe other common or civil actions. Co. Litt. 
128. b. 


— [A. a7 Jo whom the Writ ſhall be directed to make 
eee, 7he Return of the Outlawry. Who ſhall do it, 
31 and How. To whom the Writ directed. 


This is at [ 1. D 15 El. 317. b. By the cu/tom of London the writ is di- 
D. 317- a. * rected t9 the ſheriff of London, and not to the coroner (who 


un * is the mayor) per communem bancum. ] 


Eliz. Puttenbam's caſe. 


[A. 11.] 


„ 


pias iſſued, and not venire facias clericum; for it ſeems that this 


[A. 111 How it is to be certified. 


Es D 15 El. 317. b. The return of the outlawry out of London This _ 
in banco, is generally made without ſaying per judicium is P. 317. 


coronatoris, and fo are the precedents; per omnes prothonotarios. ] 7225 pk 


& 15 Eliz. Puttenham's cafe 


[A. 12] In what Action [or Caſes.] [ 328 ] 


[Is I F an attorney of bank be nonſuited after iſſue in a bill FM treſ- An attor- 

1 pays of battery, by which the defendant has coſts adjudged to wy e 
him by the ſtatute, and an attachment in nature of a capias (as the perk Zang 
courſe is) iſſues againſt him, yet he cannot be outlawed upon it. a» ga- 
P. 16 Ja. B. between Paſſet and Frier adjadged, and the outlawry _ _ | 

1 4 alter qudg- 
reverſed according]y. ] | ame . 
defendant was outlawed, He brought a writ of error to reverſe it, and aſſigned for error, that 
proceſs of outlawry did not lie upon that judgment, becauſe there is no capias in the original 
action; and therefore, by the opinion of the whole court, the outlawry was reverſed. Le. 329. 
pl. 465. Trin. 32 Eliz. B. R. Crew v. Bailes. Cro. E. 216. pl. 17. Hill. 33 Eliz. S. C. ac- 
cordingly. 

Account was brought by bill in B. R. againſt two. One pleaded, and it was found againſt 


him, the other made default. The court were of opinion that no outlawry could beaagainft the 


defaulter, inaſmuch as the ſit was 6y bill, and not by original, but only alias capias in iainitum. 
Sid. 159. pl. 12. Mich. 15 Car. 2. B. R. Davis v. Iſaac and Martin. 
No outlawry lies on a bill. 12 Mod. 211. Mich. 10 W. 3. Martin v. Gell. 


2. Indictee of petty; larceny ſhall not be outlawed. Theloal's pr. Exi. 


Dig. of Writs, lib. 11. cap. 4. ſ. 1. cites 8 E. 2. Itin. Canc. gent, pl. Sr. 


| cites 22 AL 
Corone 402. | 97. that 


in appeal of larceny, if the defendant s returned nihil at two counties, exigent ſhall iiſue. 


3. In appeal of rape, the defendant pleaded not guilty, and was let Br. Exi- 
by mainpriſe to attend the inqueſt, and after did not come; and there- 3 
fore capias lies, and alias & pluries and exigent, and no inqueſt 5. C. pur 
awarded by default, inaſmuch as it was a caſe of felony. Br. En- ſays if he 


queſt, pl. 28. cites 16 All. 13. does not 


: : ; ' come at 
the exigent the i{ſye is waived, and without day. 


And Ibid. pl. 66. cites Fitzh. Corone 


J. that if the defendant in appeal appears, and pleads to itfae, and after makes default, exigent 


thall iſſue ; quod nota bene. f 
So it in appeal of ſelony or robbery in the county, the defendant is returned nibil at 2 counties, there 
exigent ſhall iſſue; quod nota upon the 2d capias in felony, Br. Exigent, pl. Gt. Cites 22 
Aſſ. 97. 6 | 
In jc the ſher ¶ returned quod cepit curpus of the defendant, and ſent him, &c, who ſcaped extra 
cuſtdiam ipſius qui ipſum duxn, c. by which the ſherii? was amerced; and plaintiff's attorney 
ſaid that the ſheriff nad been comimanced to have the body z or 3 times, by which he prayed the 


_ exigent againſt the appellee. Per Shard. This cannot be againſt him who is in priſon, but ſue + 


writ to the ſherit!, and if he returns as you ſay, you ſhall have exigent. By, Exigent, pl. 43. 
cites 30 Aſſ. 23. | 

Serjeant Hawkins ſays he takes it to be certain, that proceſs of outlawry lies in all appeals, 
whuher of felony or maihem. 2 Hawk. PL C. 302. cap. 27. f. 113. | 


4. In account, the defendant was returned nihil, by which ca- 2 Lite 
128. 0.— 


: . : I 
writ does not lie but where there is no other proceſs given by the RE — 


law ; 


CC c 


ons ee 


n 


FFF 


ee 


fudgmentof law; but now proceſs of outlawry is & given in account. Br. Ex- 
2 the igent, pl. 58. cites 21 E 8 
plaintiff died 18 þ Þ%. JG» 3. 38. 

before the account made, the executors had ſcire facias and capias ad computandum upon it, and exi- 
gent thereupon ; for upon capias after judgment, exigent ſhall iſſue upon the firſt capias. Br. Ex- 
igent, pl. 21. cites 14 H. 4. 1. 

This is given by the ſtatute of Weſtm. 2. 13 E. 1. cap. 11 | 


* ya 5. Note, that upon indictment of death of another, the capias was 
cap. —Þ returned non 7 indentus, exigent ſhall iſſue immediately; and by 


113. ſays he the award of the exigent the goods of the party ſha!l be forfeited. 


takes i i i 
— Br. Exigent, pl. 42. cites 22 Aſſ. 81. 


that proceſs of outlawry lies in all indictments of treaſon or felony, and on all returns of a 
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[ 329 ] 6. Detinue of a box with charters. The ſheriff returned nihil, 
Proceſs of And the plaintiff prayed capias. Per Mowbray, you ſhall not have 
outlawry it for the ſmallneſs of the demand; for it may be that the box is 
does not lie worth nothing, and therefore it was denied; quod mirum. Br. Ex- 
— _ 1gent, pl. 62. cites 42 E. 3. 13. | | 

Charters de terre, pl. 7. cites 9 H. 6. 20. If it be of charters of land exigent does not 
lie, becauſe it ſounds in the realty contra of other writings, Br. Charters de terre, pl. 29. cites 8 H. 6. 

x S. P. Br. Arbitrement, pl. 2. cites 9 H. 6. 60.—8. P. Br. Proceſs, pl. 66. cites 21 IH. 
5. 42. And ſays nota, that the charters and writings were put 4“ in one and the ſame writ, and there 
exigent was awarded; quod nota. But if the writ had been of chirter only, then exigent ſhould 
not have ifſued ; for this touches franktenement ; quod nota diverſity : Br. Exigent, pl. 27. cites 
3. C.——Br. Attorney, pl. 43. cites S. C. 

Detimue of a box with charters and nuouments, who came by exigent, and the plaintif? counted in ſpecial 
of a charter by which J. enferffed bis father, &c. and now becauſe it is of charters of land, therefore 
exigent ought not to have iiſued; but this does not appear before the count, by which it was taken 
maſcontinued, but nat diſcontinu:d, and the d:fendart appeared and pleaded as if ve had not come by exigent, 
by which he pleaded in bar. Br. Exigent, pl. 26. cites 8 H. 6, 29. 

D. 223. a. pl. 24. Paſch. 5 Eliz. Proctor's cafe ſays, that in that caſe the matter was well de- 
bated, whether proceſs of outlawry lies in writ of detinue of boxes with charters, writings, and 
muniments, and it ſeemed that it did not. Lambert v. Proctor. — But the reporter ſays, ſee 
many books thereof in the time of H. 6. | 

Proceſs of outlawry lies in detinue. Co. Litt. 128. b. It was given in detinue by the ſtatute 
of 25 E. 3. cap. 17. 


7. Capias lies not in pleg' acguietand'.. Quzre at this day by 
the ſtatute of 24 H. 8. which gives proceſs of outlawry in writ of 
covenant ; for it ſeems that this action is covenant in its nature. Br. 
| Exigent, pl. 63. cites 43 E. 3. 1. | 

8. P. per 8. In affiſe, if the diſſeiſin be found with force, the court ſhall a- 

— ward capias pro fine, and upon this exigent. Br. Exigent, pl. 16. 
41. cites 9 Cites 7 H. 4. 39, 40. : : 
I. 
Br. Proceſs, 9. The plaintiff in replevin has the beaſts of the defendant in wi- 
pl. 34- cites thernam, and was compelled to gage deliverance thereof 2 ry 
* Udaga- and writ awarded againſt the plaintiff to deliver them, and the ſperi- 
Ty, pl. 64. returned averia elongata; by which the defendant had other wither- 
citesS.C,—- nam againſt the plaintiff, and the ſheriff returned it nhil, by which 
— 3 capias's iſſued, and thereupon exigent. And ſo ſee that the plarn- 
cites S. C. tiff may be outlawed in his own ſuit. Quod nota, Br. Replevin, 

| 18. cites 11 H. 4. 10. 6 

10. Juſticies was removed out of the country by pone, and it wa: 

for debt, and the ſheriff returned the defendant nihil, and the plaintiff 


prayed _ And the opinion was that he ſhall not have capias; 


for 


But where action which was at the common law is given de novo, 


Utlawry. 329 


for the ſtatute gives capias in writ of debt, which is intended origi- 
nal, and juſticies is only commiſſion to hold plea in the county above 40 5. 


Br. Exigent, pl. 57. cites 3 H. 6. 54, 55. = 
11. It was doubted whether proceſs of outlawry lies in action , Hawk. 
upon the fatute of liveries ; and per Babbington, in action given by Pl. C. 303. 
ſtatute no other proceſs lies, but ſuch as is given by the ſtatutèe. ©P- 27+ . 
114. ſays it 
: ; ſeems a- 
as debt e executors, or treſpaſs by executors de bonis aſportat' greed that it 


in vita teſtat', &c. ſuch proceſs lies as was at the common law before. 1 __ on 
g a un 
Br. Exigent, pl. 25. cites 8 II. C. 9. y ation c 


a ſextute un- 


| ; 8 leſs it be 
given by ſuch ſtatute, either expreſsly, as in the cafe of a præmunire, and many other caſes; or 


impliedly, as where a recovery is given by an action wherein ſuch proceſs lay before, and agree- 
ably hereto it has been adjudged, that it lies not in an action on the ſtatutes of liveries, or of inte- 
nance, nor in a decies tartum. But ſays, it ſeems to be holden in the year book, 8 H. 6. that it lies 
on all indi men's on fixtutes ; but the contrary is adjudged in 22 Ed. 4. as to the ſtatutes againſt fore- 
/alling ; and it is there laid down as a general rule, that it lies not on an indlicment any more than in 
an action on 2 ſtatute, w«n/e/; it be expreſsly or impliediy given by ſuch ſtatute, 


12. It does not lie in conſpiracy ; per Martin; but ſeveral de- 1 330 ] 
nied it. Br. Exigent, pl. 25. cites 8 H. 6. 9. Be =" Se 


pl. 46. cites 5 E. 4. 4. contra, that it lies upon indictment of conſpiracy, and this by the ſtatute ; 
dy ſome. Br. Exigent, pl. 28. cites 22 H. 6. 7. that it does lie; but Brook makes a quære 
thereof, and ſays ſee the ſtatute and Nat. Brev. Br, Champerty, pl. 5. cites S. C. and 21 H. 6, 
7. that it was ſaid that proceſs of outlawry lies in conſpiracy. 2 Hawk. Pl. C. 302. cap. 27. f. 
173. ſays it ſeems probable that it lies on an indictment of conſpiracy, deceit, or any other crime of 
a higher nature than a treſpaſs, with force and arms, but not on any indichment for a crime of inferior nature. 


13. Upon preſentment or indiftment for the king, it is agreed that It was pre- 
proceſs of outlawry lies. Br. Exigent, pl. 25. cites 8 H. 6. g. — 190 
roner, that F. was felo de ſe, and that J. S. had certain goods of F. in his poſſeſſion. Upon this 
deing certified into B. R. proceſs iſſued againſt J. S. till he was outlawed. It was douhted at 
firft if proceſs of outlawry lay upon ſuch preſentment ; but Ive, a clerk ef the crown office, af- 


firmed that it did: and ſaid he eould ſhew 500 precedents to that purpoſe. 2 Le. 200, pl. 251. 


Mich, 26 Eliz. B. R. French's caſe, 


14. It was agreed that proceſs of outlawry lies not in maintenance. 5. P. Br. 
Br. Maintenance, pl. 11. cites 8 H. 6. 36, 37. py pl. 
S. C. per Martin, Strange, and Cotteſmore, —5. P. Br. Brief, pl. 403. cites 11 H. 6. 11.—8. P. 
Br. Error, pl. 185. cites 22 E. 4. 11. per Fairfax. It was moved, that proceſs of outlawry lay 
not in maintenance; but upon view of the ſtatute. Vaviſor {aid that the ſtatute, and the declaration 
of the ſtatute, gives proceſs of outlawry in this action. 9 H. 7. 21. b. pl. 17. S. P. Br. Proceſs, 
pl. 110. cites S. C. — Br, Exigent, pl. 45. cites S. C.——Br, Exigent, pl. 28. cites 22 H. 6. 9. 
that it does lie ; but Brook makes a quzre thereof, and ſays fee the ſtatute and Nat. Brev.—— 
Br. Champerty, pl. 5. cites S. C. and 21 H. 6, 7. that it was ſaid that proceſs of outlayrry lies in 
maintenance. See the note to pl. 11. 


15. A man ſhall not have exigent in præcipe quod reddat, unleſs 
three writs are returned ſerved, viz. three capias's, nor mo 
upon voucher againſt the tenant, unleſs three writs are awarded agai 
the vouchee, where he is returned nihil ; per Paſton J. Br. Exi- 
gent, pl. 38. cites 14 H. 6. 21. ? : 

16. If recordare or pore is ſued to remove plaint in replevin out of 8. P. Br. 
a baſe court into bank, the writ is good, though it has no vill nor ad- 3 
dition of the defendant; for the writ is warranted by the plaint, eee. . 
and ſhall agree with the plaint, and exigent {hall go upon it; per Where re- 
June & Newton. Br. Exigent, pl. 39. cites 14 H. 6. 21. ä — nk 
dank which was in the county by plaint, there lies capias ; fur the fatrie dt ſays in taking of 1. 


1 
£4 
5 


** 
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336 Utlawry, 
&c. And it is taking of beaſts be it & lait or ł writ ; per Martin and Cockain ; but contra per Babs 
bington. Br. Exigent, pl. 5. cites 3 H. 6. 54, 55. Ibid. pl. 57. cites S. C. 

Proceſs of outlawry lies in relevin, and the King may have a fine ; but this is nat by common law 
nor pn the original, but the ſtatute of 25 E. 3. cap. 17. gives the exigent, and that is upon the plurics 
returned; for the original is vicontiet, and is determined; and the words of the ſtatute of H. 5, 
are In every original in actions perſonal, whereon proceſs of exigent lies, &c.” and that ſtatute 
is conſtrued ſtrictly. And here it muſt be ſuch an original as the court proceeds upon, and not 
ſuch as is determined; for the court does not proceed upon that; and therefore in homine rep/-gi- 
endo, the original replevin being vicontiel, the court proceeds upon the pluries, and conſequently 
the firſt replevin needs no addition within the ſtatute, and where the 1ſt has none, the 2d muſt 
not vary; per Cur. 1 Salk. 5. pl. 13. Mich, 2 Annz, B. R. Earl of Banbury v. Wood, 6 


Mod. 84. S. bo accordingly. 


S. P. per 17. Outlawry does not lie in decies tantum. Br. Brief, pl. 439. 
Martin. Br. : H. 6 

Exigent, pt. Cites 21 H. 6. 54. | 

25. cites 8 H. 6.9 Br. Additions, pl. 36. cites S. C. per Moile.m—_—_—_ce the note to 
pl. 11. ; 


Br. Cham- 18. In champerty, proceſs of outlawry lies not. Br. Exi gent, pl. 
perty, pi. 28. cites 22 H. 6. 7. 


g. cites S. 
C. and 21 H. 6. 7. | | | 
SF. Br. 19. In writ of covenant the proceſs is only diſtreſs infinite by the 


Procefs, pl. common law, and the ſame here, but lately it is meſne proceſs of 


26. cites . . : i i 
-; 2 | 35 outlawry * in writ of annuity ; and in writ of covenant by the ſtatute 


Co. Litt. 23 H. 8. cap. 14. and fee the abridgment of ſtatutes tit. Proceſs, 
3 that proceſs of outlawry lies in action upon the ca, lately by the 
1. Woes featute,rg H. 7. cap. g. and by the ſaid ſtatute of 23 TI. 8. 14. pro- 
of Tutilt ceſs of outlawry is given in + treſpaſs upon the flatute 5 R. 2. ubi 
v. Mito» ingreſſus, &c. For at common law proceſs of outlawry lay only in 


t not n . e . p- 
— 4 treſpaſs quare vi & armts, and in caſe of felony; but now it is 


action is given by diverſe ſtatutes in debt, detinue, account, and other actions 


ar , en perſonal. Br. Exigent, pl 29. cites 22 H, 6. 13. 
court; for 19 H. 7. 9. extends to courts at Weſtminſter only. Sid. 248. pl. 15. Paſch. 17 Car. 2. 
B. R. Rogers v. Marſhal. —- —lhid. 267. pl. 7. S. C. Raym. 128. S. C. 19 H. 7. 
cap. 9. does not extend to the marſhal's court. Keb. 890. pl. 54. Paſch. 17 Car. 2. B. R. S. C. 
+8. P. Br. Exigent, pl. 35. cites 37 H. 6. 23. S. P. 2 Hawk. TI. C. 303. cap. 27. ſ. 114. 


* 331 | 
8. 63310 20. In writ of forcible entry upon the ſtatute 8 H. 6. proceſs of 


ted per Cur. outlawry lies, and therefore ought to have addition; quod nota bene, 
Keb. Leg. | ci 6. 23. 
pl. 6. Mich. Br. Exigent, pl. 35. cites 37 H. 6. 23 
15 Car. 2. B. R. the King v. Challoner 5. P. becauſe the ſtatute expreſsly gives a recovery by 
fach writ, and ſugh proceſs lies in it by the common law. 2 Hawk. Pl. C. 303. cap. 27. 


1. 114+ 


K. P. Br. 21. In præmunire a man may have proceſs by proclamation 
Exigent, pl. only, and may have exigent if he will. Br. Procels, pl. 80. cites 9 
IT. cites 9 E. 4. 2. i 
E. 4. 2. 3. 

—Sce the note to pl. 11. 

S. P. Br. 22. In debt a man may have capias infinite, and may have exigent, 
Exigent, pl. if he will. Br. Proceſs, pl. 80. cites 9 E. 4. 2. SR 

33« Cites 9 | 3 | 

E. 4. 2. 3.—-Co. Litt. 128. b.—Proceſs of outlawry was given in debt by the ſtatute of 25 E. 
$- <0 39». - - 
Br.Exigent, Utlawry upon indiciment for foreftalling. It was reverſed by 
nn, for foreft 8 
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error, becauſe ſuch proceſs lies not upon ſuch matter of foreſtalling. S. . 
Br. Error, pl. 185. cites 22 E. 4. 11. S. P. Jenk. 


. : : 12 * is 45. 
for it is not vi & armis, but contra pacem only. See the nate to pl. 11. 
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(B) Forfeiture. Forfeiture in Reſpect of the Perſon 


ontlawwed, 
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[ 1. IF tne executor recovers in account againſt the receiver of teſ= 
| tator, and aer is outiawed, yet he ſhall not forfeit this 
debt; for it continues the debt of the teſtator, and is only put in 
certain by the judgment. 20 H. 6. 8. b.] a 
2. The father {hall have the ward of his ſon or daughter, an 
heir, whether the land be held of the king, or not; and if he be 
outlawed, yet he ſhall not forfeit the ward; for he cannot compel 
the heir to marry, as the lord may. Nor guardian in ſocage cannot 
compel him; therefore it is no chattle in them, therefore an out- 
lawry in them ſhall not loſe them the ward. But if guardian in chi- 
valry in right or in fact be outlawed, he ſhall forfeit the ward. Note 
the diverſity ; per Littleton. © Br. Garde, pl. 6. cites 33 H. 6. 55. 
3. A feme executrix married, and then jhe and her huſband bring [ 332 ] 
an action of deb? as executrix, and have judgment. But it was 3 - 
pleaded in bar that he was outlawed, and prayed a ſtay of judgment. 
The court agreed that in this caſe the 0 did not forfeit the 
goods which the wife had as executrix, becauſe he had them only 
in her right, as executrix. 3 Bulſt. 210. 211. Trin. 14 Jac. Hix 
v. Harriſon. | 
4. Executor brings an action for monies had, and received ta the 
uſe of teſtator. The defendant pleads outlawry of the teſtator; per 
Treby Ch. J. the debt is forfeited to the king, and veſted in him, 
notwithſtanding the death of teſtator. 2 Lutw. 1601. 1604. Mich, 
10 W. 3, Powis v. Williams, 
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* [C] Forfeiture. IN Perſonal Actions. no letter by *R 


| 
| 
F this, nor to = [! 
4 
| 


any of the 


[ 1. IF a man be outlawed in a perſonal action, he ſhall forfeit his following 
n t goods, II H. 6. 17. 37. ] diviſions in 


Roll 
9 See Standf. Prerog. 44. b. &c. cap. 16. + Fin. Law, 3vo. 351. S. P.— But hall 
nt forfeit his und, but only the profits thereof. Br. Forfeiture de Terres, pl. 30. cites H. 
6. 20.—— - ljbid. pl. 75. cites 8. C.— Br. Utlagary, pl. 59. cites S. O. — fut contra in 
3 E. 3. for in dower the feme ſhall not recover damages, becauſe the haron was vutlawed 
for treſpaſs ; ſo that againſt her the franktenement was void. But Brook makes a qere 
t, thereof; for it is void in roſpect of the profits, but is not void in reſpect of the franktene- | N 
ment. Nevertheleſs the damages follow the profits, as it ſeems. Br. Forfeitures de Terre, pl. x 
30. cites 9 H. 6. 20. f I 


E. f 
2. If tenant for & term of years be outlawed, the term ſhall be S. p. And . 
forfeited to the king, and he may ſeiſe it, and plow at his pleaſure. may ſeiſe | 


y d, and all 
* 9 H. 6. 21, ] 2 


nil, Br. Udagary, pl. 59. cites 9 H. 6. ave 
vor. XXII. 399 
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332 Utlawry, 
Bond given 3. But if feme covert poſſeſſed of a term be waived, the kin 
22992 I. not — the term. 9 H. 6. 52. b.] n : 


15 not for- 
fenred by the outlawry of the huſband. Arg. 10 Mod. 165. in the caſe of Miles v. Wil. 
liams, cites Nov. 6.— The conſtant practice in outlawry is to ſeize all the debts due to the 
wife; per Parker Ch. J. 10 Mod. 245. Trin. 13 Ann. B. R. in caſe of Miles and Wil- 


ams. 


r. l. [ 4. If an executor be outlawed, he ſhall not forfeit the goods 


b Terres of the teftator. 11 H. 6. 17. 37. ] 


pl. 71. cites 33 H. 6. 31.—8. P. per Williams J. 3 Bulſt. 6. cites 33 H. 6. 31. 21 E. 
4. 50. 10 E. 4. 1.———sS, P. per Coke Ch. J. 3 Bulſt. 24. cites Stamf. fol. 188. (F) 


5 Rep. 116. [ 5. If tenant at will ſows, and after is outlawed, the king ſhall 


O's have the corn. 9 H. 6. 21. 


ro. E. 85. [ 6. If a man be outlawed in a perſonal action, he ſhall not for- 
pl. 6. S. C. feit debts due to him upon contracts. M. 43, 44 El. B. R. between 


and the S. P. : 
ante Shaw and Cuttereſſe, per Curiam. ] 
Cur. Ibid. $51,—S. P. admitted per Cur. Cro, E. 203. Mich. 32 & 33 Eliz. B. R. 


caſe of Smith v. Bernard. ——Gw. 22. Mich. 37 & 38 Eliz. S. P. in Bernari's caſe. S. C. 


And that after the outlawry pardoned, the plaintiff may have an action for them again.——— 


S. P. admitted. Cro. E. 575. pl. 21. Trin. 29 Eliz. C. B. in caſe of Wolley v. Bradwell. 
3 Le. 205. pl. 26:. Trin. 30 Eliz. B. R. in caſe of Markham v. Pitts. S. P. 
S. P. and fo of debt for treſpaſs. Br. Utlagary, pl. 54. cites 16 E. 4. 4- 
ingly, Theloz!'s Dig. of Writs, lib. r. cap. 15. ſ. 13. cites 50 All. 1. and Paſch. 16 E. 4. 4. 
and . 

Tf 74 5 eutlewved of felony, and F. S. was bound to him by ſpecialty in a certain debt, the 
king ſhall have this debt. Br. Forfeiture de Terres, pl. 47. cites 50 Aſſ. 1. Br. Choſe 
en Action, pl. 9. * cites 8. C.——Er. Forfeiture de terres, pl. 74. cites 49 E. 3. 5. S. P.— 
Bu: if the debt was without ſpecialty, e contra; for the party may wage his law againſt his 
debtee, but not againſt the King, and therefore the king ſhall! not have the debt; for the act 
of the offender ſhall not prejudice the debtor, and the king ſhall not have this debt which 


is without ſpecialty, though the matter be found by office for the King for the reaſon afore- 


ſaid. Br. Forfeiture de Terres, pl. 47. cites 50 Af. 1,—Br. Choſe en Action, pl. 9. cites 
S. C.——Br. Forfeiture de Terres, pl. 74. cites 49 E. 3. 5. S8. P. | 

But it was held 4 Rep. 92. 95. a. Trin. 44 Eliz. B. R. in Scanz's caſe, that debts or 
duties by ſimple contract may be forfeited to the king by outlawry, contrary to the ſudden 
opinions in 49 E. z. 5. 50 Aff. 1. 16 E. 4. 1. aud 9 Eliz. 262. [D. 262. pl. 31.—8. P. 
by Baron Clark. Lane, 23. Mich. 4 Jac. in the Exchequer, in Bates's caſe. 


333] 


cordingly.— 8. P. by all the juſtices. Le. 64. pl. 84. Mich. 20 Eliz. C. B. in the caſe of Beverly 
v. Cornwall. And the defendant may plead it in bar to a ſcire facias y the plaintiff after imparlanct. 
Jo. 239- Paſch. 7 Car. B. R. Wortley v. Savil. | 

Damages which he is to recover as by reaſon of treſpaſs done to his land, battery, falſe impriſon- 
ment, &c. are not forfeited to the king. Fin. Law, 8vo, 351. cites 28 E. 3. 92. Stamf. Prærog. 
188. b.——s. P. Br. Forfeiture de Terre, pl. 107. cites 24 E. 3. 56 and 4 H. 7. 17. accordingly.— 
But damages recovered are forfeited. Lane 20. York v. Allen. P. per Hyde Ch. J. 
Cro. C. — Mich. 5 Car. B. R. in cafe of Benſon v. Flower. 

Damages for nat repairing according to covenant are not forfeited by the outlawry. Salk. 275. pl- 
17. Anon.—-2 Lutw. 1513. Hill. 12 W. 3. Clerk v. Scroggs, S. C. * | , 


Cro. J. 313. [| 8, If the conuſce of a ſtatute in nature of ſtatute ſtaple, takes 
of _ _=_ the tonuſor in execution upon the ſtatute, and after is outlawed in 
v. theexe- a perſonal action, the debt ſhall be forfeited to the king; ſo that 
cutorsof the king may diſcharge the conuſor out of execution; for the E 


S. P. accord. . 


Paſch. 7 Jac. in caſe of the King v. the Earl of Nottingham. 


of his body in execution, is not any ſatisfaction, but only a means 
to come at it. P. 11 Car. B. R. between North and Fines, 


per Curiam in writ of error. Intratur Mich, 11 Car. Rot. 
520. in action upon the caſe for procuring the diſcharge from the 


king. ] 


[o. If A. takes an obligation in the name of B. in which C. is 
bound to B. but it is taken to B. only in truft for A. and after A. 
is outlawed in a perſonal action, this truſt ſhall be forfeited to the 
king, and he ſhall have the benefit of the obligation. . M. 24, 25 
El. in the exchequer, Morgan's caſe reſolved and decreed accord- 
ingly. M. 16 Jac. in the exchequer in the lord of Somerſet's caſe, 
cited by the Lord Chief Baron. 

[ 10. If a man be to preſent to a church by voidance of it, and 


after is outlawed in a perſonal action, he ſhall forfeit it to the king, 


and ry ſhall have a quare impedit, 8 R. 2. Quare impedit, 
200, 

[II. If A. poſſeſſed of a leaſe for years, grants it over to B. in 
trufl for himſelf, 6 pb is ni: Ele I a e action, this truſt 
ſhall be forfeited to the king. P. 8 Car. in the exchequer, between 
the King and Lammot and others. Reſolved per Curiam ; for there 
[it is] reſolved, that a plea of the purchaſe of the leaſe of B. with 
out notice of the truſt, without traveiſe of the truſt, was not good.] 
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Daccorabe 
in the Ex- 
chequer, 
Mich. 16 
Jac. B. Ro 
cites S. P. 
to have 


been adjudged 24 Eliz. in Birket's caſe. 


Cro. J. 
153. in 
caſe of the 
King v. the 
executors 
of Dac- 
combe cites 
it 2s ſo held 


24 Eliz. in Armſtrong's caſe.— T of a l:aſe in groſs is forfeited on an outlawry in a perſonal 
action, but not a leaſe ts attend the inheritance, N. Ch. R. 133. 21 Car. 2. in the Exchequer, in caſe 
of the Attorney General v. Sir George Sands, admitted, and cites the Earl of Somerſet's cate, Hob, 


PDacomb's caſe, 2 Cro. Babington's caſe, and Sir Walter Ralegh's caſe. 


12. Matters of account may be forfeited for outlawry. Fin. Law, 
8vo, 351. cites Afl. pl. 5. 28 E. 3. 92. Hard. 490. Arg. cites 
it as adjudged Hill. 30 Eliz. B. R. 

13. A man has a deſeaſance upon a flatute merchant, and after is 
eutlaꝛved, and then gets a charter of pardon, and after ſues audita 


 querela upon the defeaſance ; and good, notwithitanding the outlawry 


which was in action perſonal; for this ſuit is only to diſcharge his 
land, which diſcharge cannot be forfeited to the king, nor was the 
7 2 by ſuch outlawry forfeited. Br. Utlagary, pl. 71. cites 29 
«ts... 
14. A man outlawed in action perſonal ſhall forfeit his emble- 
es; per tot, cur. Br. Emblements, pl. 21. cites 5 f. 7. 16. 
15. By outlawry in action perſonal, no action real ſhall elcheat ; 
per Walmſley J. Le. 63. pl. 84. Mich. 29 Eliz. C. B. in caſe of 


Beverly v. Cornwall. 


[ 334 ] 


16. Debt upon * contract, treſpaſs, battery, impriſonment, &c. the * See the 
king ſhal! not have by an Hog 3 Le. 7 Oe 261. Trin. 30 laſt note 
Eliz. B. 14, Markham v. Pitts. | IS 

17. If a man outlawed purchaſes goods, or takes an obligation in The pro- 
tru/t the king ſhall have them; agreed by counſel, © Lane. 45. perty is 


medi- 


ately veſted 


in the king; per Holt Ch. J. Carth. 442. in caſe of Pritton v. Cole, 
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334 _ Utlawry, 


18. Gods mortgaged, if not redeemed, ſhall not be forfeited for 


outlawry; per Williams J. Bulſt. 29. Trin. 8 Jac, in caſe of 
Ratcliff⸗ v. Davis. Per Doderidge J. 3 Bulſt. 17. in caſe of 
Waller v. Hanger, the King ſhall not have the goods before the 
party 1s ſatisfied. 


Hutt. 53. 19. A. makes fesffment on condition to B. that A. pay 1Cco 


S. P. i a . , 
S. . to B. and his heirs or executors, and B. is outlawed, and A. pays 


the money to B.'s executors, as well he may, the executors, and not 
the King, ſhall have the money; per Hutton J. Winch. 58. Hill, 
20 Jac. C. B. in caſe of Bulloigne v. Jerviſe. | 


20. Quere, if by outlawry of a legatee of a thing certain, be- 


fore the executor's aſſent, ſuch {peczfick legacy be forfeited ? Went. 
Off. Executors 28. and ſays it cannot be given or granted before 
ſuch Aſſent. 

21. Outlawry upon an information for a miſdemeanor is a forfei- 
ture of goods and chattels. 2 Salk. 494. pl. I. 1 W. & M. in B. 
R. The King, &c. v. Tippin. 

22. When goods are fold for as much as they are worth, the value 
of them may be aſcertained by averment, and ſuch a debt may be 
forfeited for outlawry ; per Powell J. Cumb. 426. Trin. 9 W. 
3- B. R. in caſe of Hayward v. Davenport. 

23. A frreigner, that never was in England, was outlawed in an 
action on feveral promiſes for goods fold and delivered; and upon a 
ſpecial cap. utl. a thip and other effects belonging to the foreigner 
were ſeized as forfeited. But ſee Carth. 459. Mich. 10 W. 3. 
B. R. Matthews v. Erbo. | 


[2 35] ID] [Forfeiture of Land, c.] Frankterement. 


Br. Fa- I. 1 F a man be outlawed in a perſonal action, he ſhall not forfeit 
JE = | his land, whereof he has an eſtate of franktenement. * 
3 mr. H. 6. 20. b. 21 fl. 7. 7. 9 H. 6.52. b. | | 

Livery, pl. [ 2. But he who is outlawed ſhall forfeit the profits of his land of 


ee franktenement to the king. 9 H. C. 20. b. 21 H. 7. 7. 


devant, &c. pl; 2. cites S. C. Br. Iſſues returned, pl 10. cites S. C. 


This was [ 3. If a man leaſes at will, and leſſee ſows, and after leſſor is out- 
133 A lawed, the king ſhall not have the emblements, but only the rent; for 
point in be ſhall not have more than the leflor himſelf ſhould have. 9g H. 6. 


Ol-n:'s : 21. Co. bY Oland 116. 1 8. ] 

Caſe, but is | 

an ob ter opinion there, and is not mentioned in any of the other reports of the caſe as I have ob- 
—— This ſeems miſprinted for (b) in this and the next plea. a 


4. But if the tenant at will had not ſoon, then by the outlaw 

of the leſſor the king ſhould have the profits, becaule by the out- 
8.19 7 will is determined, H. 6. 21. Co. 5. Oland 116. 
(s. If a man be cutlawed in a perſonal action, the king ſhall 
Preſent to his churches when they vid, though he has a franktene- 
ment or inheritance in them. 22 All, 33 dn ittad. =. 


— 


er 


Utlawry. ns 


. 6. A man ſhall forfeit his land by outlawry of felony. Br. For- Pr. Office 
-feiture de terres, pl. 75. cites 9 H. 6. 20. devant, &c. 


: : p!. 2. cites 
S. C. — Br. Livery, pl. 5. cites $, C. 
annum diem & vaſtum. Br. Utlagary, pl. 36. cites 8. C. and 13 Aff. 5. 


7, Where the tenant is in arrears of rent to the lord, and after It was a- 


the lord is outlawed, and then gets charter of pardon, the lord thall red by . 
the whole 


not have the arrears. Per Martin J. But Brook makes a quære + that 
thereof; but ſays they are the iſſues of the land which is real, and ame 


therefore the law may be with Martin. Br. Forfeiture de terres, T 7% 
ſer ved upon 


pl. 73. cites 9 H. 6. 57. | a 
For life are not forfeited by outlawry, hecau'e they are real, and no remedy for them but a dif- 
treſs ; otherwiſe if upon a leaſe for years, &. Het. 164. III. 5 Car. C. B. a nota. Litt. Rep. 
352. Mich 6 Car. C. B. the S. P. in the ſame words. | 

If t-faror leaſes for life rendring rent, and the rent in arrear, and after the teſtator is outlawed 
and dies, this ſha!l not be forfeited, but his executors ſhall have the rent; per Hutton J. Winch 
58. in caſe of Bulloigne v. Ferviſe. — Hint. 54. S. P. in S. C. : 

Lord Raym. Rep. 308. Hill. 9 W. z. in the cafe of Britton v. Cole, it is ſaid by Holt Ch. J. in 
delivering the opinion of the court, that it is a doubt whether the arrears of iſſues in ſuch 
caſe ſhall be charged upon the reverſioner, becauſe the charge ariſes from the particular default of 
the tenant for life, and not from any charge upon the inheritance, as in the caſe of iſſues. 


8. An abbot may forfeit the goods of the houſe by outlawry ; but 
e contra of the lands and profits thereof; for thoſe are not forfeited 
by outlawry. Br. Forfeitute de terres, &c. pl. 59. cites 10 E. 4. I. 

9. If the huſband be outlawed in treſpaſs, &c. the ſame ſhall not 
ou? the wife of her deter; for by ſuch outlawry he ſhall not forfeit 
frechold or inheritance. Perk. S. 388. | 

10. Lands appointed to be fold by the adminiſtrator of the outlawed 
perſon who died inteſtate, or lands in mortgage, are not forfeited. 


Winch. 58. Hill. 20 Jac. C. B. by Hutton J. in caſe of Bulloigne 


v. Jervaſe. 


[E] Forfeiture in Perſonal Actions. How the [ 4267] 
King fhall take the Profits. — 


Fol. 808. 
Conn mm 


[87 T* a man be outlawed in a perſonal action, by which the Br. Idues 


returned, 


king is entitled to the profits of his land of which he has 


| J. 10. c tes 
eſtate of franktenement, he may take the profits, as rent or corn, E © 

br by manurance of the paſture. 9 H. b. 20. b.] Br. 9 
ry. pl. 36. 


cites S. C. and 13 Aft. 5. accordingly. Br. Forfeiture de terres, pl. 30 cites 8. C. and 13 Aſſ. 
5. accordingly, upon outlavery of treſpaſs. — Br. Ibid, pl. 105. cites 8. C. per Cur.—Ibid. pl. 
103. S. P. per tot. Cur.— Fin. Law. 3vo. 351. 8. For outlawry in action perſonal the 
King ſhall vt ſuiſc, but tate the profits gaouſzue &c. Br. Reſeiſer, pl. 1. (bis) cites 9 H. 6. 20. — 


Br. Patents. pl. 3. cites S. C. 


[ 2. But the king cannot upon ſuch forfeiture plow- the land 2 


to jow. 9 H. 6. 20. b. Curia. 21 H. 7. 7. terres, pl. 


30. Cites S. C. gr. Office devant, &c. pl. 2. cites S. C. Br. Iſſues returned, pl. 10. cites 


S. C.—Fin. Law. Bvo, 351. S. P. 


L3. Nor can cut underweads nor trees. 9 H. 6. 21. 
B b 3 IL 4. The 


S. P. for the king ſhall hay? the eſcheat, or 
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Br. Livery, [ 4. The king upon ſuch forfeiture can “ not ſeiſe the land, be- 


1 cauſe then if he or his heir reverſe the outlawry or purchaſe char- 
Br. Office ter of pardon, he ſhall be put to his livery, which is not reaſon. 
devant, pl. 9 H. 6. 20. b. Curia. ] | 


2. cites S. C. : 
„ Unleſs he is iti by ofice. Br. Feoffments de terres, pl. 3. cites 9 H. 6. 20. for the land i: 


not forfeited, but he ſhall take the profits. | 
[5. The king by ſuch forfeiture has not any poſſeſſion of the 
land. 21H. 7. 7.] | 


* Br. Feoff- | j 5] For the party outlawed * may make 3 and then the | 


ment de king ſhall not have more of the profits. 9 H. 6. 21. 21 H. 7.7. 

TT» pi. Curia. ] 

* 9 H. 6. 20. But otherwiſe where the king is intitied by office to ſeiſe; for there he cannot make 

feoffment till after livery thereof ſued. —lIf the King has a trm by reaſon of an outlawry again/? 

125 7 a term for years, and the vill ht f:offment, the feoffment is void, becauſe of the poſſeſ- 
ion of the king; for none can by any means put the King out of paſſeſſion by matter in 


fat; quod noia. Kelw. 53. b. Trin. 19 II. 7. pl. 12. 


* Br. Pa- 
tents. pl. 3. cutlawry, but it is void. *q H. 6. 20. b.] 
Cites 1 [ 7. So he can not leaſe the land. 21 H. 7. 7. ] 


Fin. Law. . 
vo, 351. S. P. accordingly..—The king may diſpoſe of the land i1ſe/f of a perſon outlawed, 


Riym. x7. Trin. 13 Car. 2. B. R. Windſor v. Seywell, and denied the book of 21 H. 7. 7. and 
Yaid that the courſe of the exchequer is againſt that book. Le. 33. S. C. 


[ 8. But he may grant to another t levy the profits in his name. 
9 H. 6. 20. b.] | 5 | 

9. If a man be outlawed, he ſhall not * his deer in his park. 
Br. Account, pl. 94. cites 10 H. 7. 6. per Vaviſor. 

10, Where the king has the profits of any land, by reaſon of 
outlawry in action perſonal, he may ju/t:fy for damage feaſant, and 
have treſpaſs for he has intereſt in the land. Quod nota. Br. 
Avowry, pl. 63. cites 15 H. 7. 2. 

[ 337 ] 11. A leaſe for years of an advawſom in truſt, is forfeited by the 
outlawry of ceſty que truſt. But it was held likewiſe, that the 
king cannot have a quare impedit or an ejettment, but a ſubpœnd only, 

Hard. 490. Mich. 20 Car. 2. in the Exchequer, in caſe of the At- 
torney General v. Sands, cites it as held Paſch. 12 Car. 2. C. B. 


in Sir Anthony Anger's caſe, 


[F] In what Caſes the Forfeiture of one ſhall 
be Forfeiture allo as to another. 


I. IF 2 conuſees of a flatute take by capias the body of the conu- 
[ I ſor in rn; Fay after — of the ifs is outlawed 
in a perſonal action, this ſhall be a forfeiture of the debt againſt 
both; ſo that the king may put the conuſor out of execution at 
large. P. 11 Car. B. R. 3 North and Fines, per Curiam, 
in writ of error upon a judgment in bank in action of caſe, where- 


of the conſideration was to procure a diſcharge from * 


- 


[ 6. The Ling cannot grant over ſuch land which he has by ſuch 


Rd IC uu }) * 


Utlawry, 


ſet him at large out of execution, in the caſe aforeſaid. Mich. 11 
Car. Rot. 520. ] | 
2. Holt Ch. J. in delivering the opinion of the court, in the cafe 
of BRITTON v. CoLE, Ld. Raym. Rep. 308. cites Lane, 96. and 
2 Roll's Abr. 159. [Prerogative (I)] pl. 4. which he fays is ob- 
ſcurely reported, viz. that the cattle of one tenant in common ſhall 
not be taken upon a levari facias upon the outlawry of the other 
if the eftate 25 the other tenant in common be particularly found, it is 
good law: for if a levari facias be to levy the profits of a moiety, 
the cattle of the other tenant in common there levant and couchant 
cannot be taken ; for the tenant in common, which was outlawed, 
can only forfeit the pernancy of the profits of his moiety. But that 
matter of the tenancy in common muſt be intended to be found 


upon the inquiſition, otherwiſe it is not law; for if A. hath land in 


which B. has common of paſture for ſheep, A. is outlawed, and the 
title of B. is not found upon the inquiſition, his cattle may be taken 
upon a levari facias, until he hath pleaded his title in the exchequer, 
and hath it allowed. Contra if his title had been found upon the 
inquiſition. In 2 Ro. Abr. 159. there are ſome caſes which ſeem 
to the contrary ; but they are not intelligible, As the caſe there 


159. pl. 2, 3. STAFFORD v. BATEMAN (the fame caſe, 3 Cro, 


431.) which ſays, that upon a levari facias the ſheriff may ſeiſe, 
but not ſell, which is a contradiction ; for every levari facias re- 
quires a ſale as well as a ſeiſure; therefore the book is falſe printed, 
and it ought to be à fieri facias, as 3 Cro. is. Now no levari 
iſſues for a debt againſt the perſon, but where the land is debtor. 
Ld. Raym, Rep. 308. Hill. 9 W. 3. in caſe of Britton v. Cole. 


337 


[G] Vio fhall have the Forfeiture. [338] 


[ 1. 1 F A. leaſes to B. a coal-mine within the county palatine of Dur- 


ham far years, rendering rent, and after the rent being arrear, 
A. is outlawed in an action of debt in banco, and the Biſhop of 
Durham is to have the chattels of outlawed men within his county, 
yet it ſeems, becauſe this debt follmus the perſons that the ing ſhall 
have the . arrearages, and not the biſhop. Dubitatur M. $ Jac. 
Bromley's caſe. ] | 


(H) Forfeiture. How much ſhall be forfeited. 


I. A Has a recognizance or bond, and after is outlawed on at- 
* taint, the king ſhall ſeiſe all the land of the conuſor or ob- 


go, though he himſelf could have had but a moiety. 5 Rep. 
5 


Mich. 30 & 31 Eliz. C. B. in Knight's caſe, 
2. A, had recovered againſt J. S. in an action for words, 500 J. 
damages. Afterwards J. S. and W. S. purchaſed land in fee, and 


aliened it to B. A. was outlawed, and ſo his debt became forfeited 


to the king, The queſtion was whether the king ſhould have the 
Bb g N molety 


— 


P . no, ay - > 


— 

. 
+ 
3 
. 


N 


" 
A, ene 28 4 " 8 —_— ts a 1 8 
CCC r Ore PRETANS. 20 Mo On” Pt Tf YRS ]⅛ o ũſe U K RC PIR A — _ — " 
f nn SIO ATT; r e e 2 — — 
— andy alien . 4 : 1 1 _ e Ae e een ST IE 
— * i Rat, N * — * 2 * * ** * N . . 
8 — _—— — 8 , * > — "= FAR + I 4 
ns Rs ab $A ae 8 


8 4 . I 8 
r e 7 * 
* * 


moiety of the moiety of A. or the intire moiety, And it was re- 

| ſolved, that he ſhould have the intire moiety, though A. ſhould have 
had but the moiety of the moiety. But the debt coming to the 
king, he by his prerogative ſhall have execution of the intire moiety ; 
and it was adjudged accordingly. Cro. J. 513. Mich, 16 Jac. 
B. R. the King v. Death, 1 


(I) Forfeiture. Goods of wh;m may be taken. 


Strangers. 


8. p. per I. I F a man is bound to two in an obligation, and the one is out- 
* lawed, the king ſhall have the intire obligation to himſelf 
HSM Rep. alone. Br. Choſe en action, pl. 2. cites 19 H. 6. 7. 


nu CAE 
of Cuilom v. Sherman, cites 15 E. 3. See Pl. C. 243. a. S. P. in caſe of Willion v. Ld, 
Barkley, 2: 
— 15 3 2. Where a feme executrix takes baron who is outlawed, the 
in cafe of £965 of the teſlator by this ſhall not be forfeited; per Priſot. Er. 
Hix v. Forfeiture de Terres, pl. 71. cites 33 H. 6. 31. - 
Harriſon. 3. So it is where the executor himſelf is outlawed, the goods of 


the zeſtator ſhall not be forfeited, Br. Forfeiture de Terres, pl. 
71. cites 33 H. 6. 31. | 
4. Troſpaſjor takes my goods, and after is outlawed, theſe goods 
are forfeited; per Hobart; and thoſe of the Exchequer wrote for 
them. Quzre if by information without office? But it ſeems 
[ 339 ] that the firſt owner ſhall have them upon ſuit made; for his right 
remains. Br. Forfeiture de Terres, pl. 53. cites 6 H. 7. 9. 


5. If there be a commener, or other tenant in common with deſen- 
dant, his beaſts may be taken on the land, unſeſs the title of the | 
commoner or of the tenant in common be found by the inquiſition ; 
and fo it is of a leaſe for years prior to outlawry ; for they are bound : 
by the inquiſition, and 2 is their title, till they avoid it by mpn/trans 2 
de droit in the Exchequer. 1 Salk. 395. Hill, 9 W. 3. B. R. ( 
Britton y. Cole, | | | 5 1 

12 Mod. 6. If an outlaw makes ferffment of his lands after inguiſſtion, the | 

o S.C. cattle of the 4.7 may be taken for the iſſues of thoſe lands, a for- q 

: tiori the cattle of a wrong doer, who has no pretence of a title; per 7 

Holt Ch. J. Carth. 442. in caſe of Britton v. Cole. f 

0 

| | 4 

(K) Forfeiture. Strangers. How far the Title, v 

: | al 

Tc. of Strangers are affetied by it. 7 

N tl 

— 1. J F the king has a term by reaſon of an outlawry againſt Ice k 

| of a term for years, and the leſſor will make feoffment, the - 
feoffment is void, becauſe of the poſſeſſion of the king; for none 

can by any means put the kirg out of poſſeſſion by matter in fact; 059 

quod nota, Kelw. 53. b. Trin. 19 H. 7. pl. 12. 1 


2. If on 


„ b 0 
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2. If diſſeiſee be outlawed, he ſhall not forfeit the profits of the 
land. Arg. Goldfb. 55. pl. 8. in Beverley's caſe. 

3. If a coli holder be outlawed, the king ſhall have the profits of G. Treat. 
his copybold lands, and the lord has not any remedy for his rent, of Tenures 
| ＋. ; os 8 227. cites 
Arg. Le. 99. in caſe of Suliard v. Everard. Co. Col 
Cop. reo. 164 chat Lord Coke fays that if a copy holder be outlawed, the lord upon prefer.tment 
ſhall have the profits of the lands; but that it is ſaid Lex Cuſto. 2 10. that if a copyholder be 
oulaved in a pertonal action, it is no forfeiture of his copyhold, but the king ſhall have the 
profits. But the lord Ch. B. ſ2ys, quære of this; for then how can the lord have his ſe.vices 
paid him ? | 


A. acknowledged a recoonzzance to B. and after to C. at the 
ſuic of B. the lands of A. were extended at 201, per ann. afterwards 
C. was outlawed, by winch the recognizance came to the king, and 
proceſs of extent ifiued for him. It was found that A. had nothing 
but che land extended by B. and that it was worth 40. per ann. 
more than the 201. it was extended at. Scire facias was awarded 
againſt B. to anſwer the ſurpluſage above the 291. per ann. B. 
pleaded his firſt extent by inquiſition, and that he was not yet fatis- 
fied. Judgment for B. for the conuſee is to take his chance. But 
Clerk the 2d baron held ſtrongly the contrary. Cro. E. 265. 
266. pl. 8. Mich. 33 & 34 Eliz. B. R. the Queen v. Wall and 
Green. 

5. The king ſhall not have the profits of the land on an outlaw- py it 

72 the ce iy que uſe, or ceſiy que truſt, Sty. 41. per Roll Ch. ceſty que 


in caſe of the King v. Holland. _—_ 
uſe of a bond be outlawed, the King ſhall have the bond. Cro. J. 513. in cafe of the king v. 


the executors of Sir J. Daccomb. 


6. A. recovered a judgment againſt B. after judgment B. was 
outlawed at the ſuit #4 S. and his lands ſeiſed into the hands of the 
crown, Afterwards A. feat out an elegit. The whole court were 
of opinion that the lands being ſeiſed by the crown before the ſuing 
out of the elegit, there could not be an amoyeas manum awarded, [ 340] 
although the judgment was prior to the outlawry. Show. Parl. 


Caſes, 75. in caſe of the Ring v. Baden, cites Hard. 106. ſin the 


Exchequer, Trin.] 1657. Maſters v. Whitfield. 

7. A. was outlawed at the ſuit of B. and lands in his poſſeſſion 
were extended. J. S. claimed 11tJe to them, brought ejettment, and 
pleaded to the inqulſition. An injunction was prayed for the king to 
ſtay proceedings at law, but it was denied; tor though a perſon 


outlawed cannot after extent prevent or avoid the king's title by any 


alienation, as appears 11 Hf. 7. yet the outlawry gives no ſuch pri- 
vilege to the poſſeſſion of a diſſeiſor, but that the diſſeiſee may enter 
and bring his ejeetment ; tor by the outlawry the king has a title 
only to the profits, and no intereſt in the land. But it was ordered 
that the ejectment ſhould be brought in this court, becauſe the 


king's revenue was concerned. Hard. 176. Hill. 12 & 13 Car. 2. 


in the Exchequer, Hamond's caſe, 

8. If there be two tenants in common of a rectory for years, and 
one is outlawed, yet the other upon ſnewing of the matter may have 
debt for the moiety. Sid. 49. pl. II. Mich, 13 Car. 2. B. R. in 
caſe of Cole v. Banbury. | 

| 9. If 
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9. If tenant for life is outlawed, and dies, it may be a queſtion 
whether the iſues arrear can be extended on the reverſioner; per 
1 Holt Ch. J. Carth. 442. Britton v. Cole. | | 

— pay 10. A. owes money to B. on a judgment, and to C. on a bond. A, 
Proc. Parl. is outlawed at the ſuit of the obligee, and his lands ſeiſed on the out- 
Caſes 2. lawry; and the queſtion was, whether the conuſee of the judgment 
8. C. could extend theſe lands? And it was held the outlawry ſhould be 
preferred, and that the king's hands ſhould not be amoved, unleſs the 

conuſee could few covin, and practiſe between the obligor and the 

obligee. 2 Salk. 495. pl. 2. Mich. 5 W. & M. Attorney General 


v. Baden. 


(L) A#ions forfeited. What. And what the 
King may have, in Reſpect of the Outlaw. 


1. A Man was bound in a recognizance, and had a defeaſance, and 
A execution is ſued againſt him, and he pleads the deſeaſance; 
and notwithſtanding this execution is awarded erroneouſly, and after 
the conuſor is outlawed in an action perſonal, and then gets a pardon, 
and ſues @ torit of error, and well notwithſtanding the outlawry ; 
for he is not to recover any thing, but to diſcharge his land by this 
ſuit, which diſcharge, nor the land, was not forfeited to the king 
by outlawry in action perſonal; quod nota, And therefore the 
title and cauſe to have writ of error was not forfeited. Br. For- 
feiture de terres, pl. 72. cites 29 Aff. 47. | 
2. It was awarded that he who is outlawed for treſpaſs, and after 
gets a parden, ſhall have action of treſpaſs of battery or falſe impri- 
ſonment done before the outlawry, and ſhall recover his damages 
taxed by the court; for otherwiſe the tort ſhall be diſpuniſhed. 
Br. Forteiture de Terres, pl. 3s. cites 29 Aſſ. 61. 
The king 3. For the king may have debt or action of goods carried away from 
carne have him who is outlawed, but he ſhall not have action for the tort. Br, 
gad Forſeiture de Terres, pl. 38. cites 29 Afl. 61. 


him who is outlawed or attainted by the common law before that ſome man has ſci/ed them to the 
uſe of the king, or * that it be found by matter cf record; and if the king may have action, yet he 
has election in what court he will ſue, whether in Chancery or common law. Br. Prerogative, 


f 4d 4 4 « Sm ne. 


Pl. 45. cites 39 H. 6. 26. per Greenfield. | I 
*[34 : ] 2 . . . . | 
1 4. The king ſhall have action of detinue of the obligation of him z 
be outlaw- who is outlawed ; per Brian, quod non negatur, Br. Forfeiture de Y 
— Terres, pl. 107. cites 16 E. 4. 4. and 49 E. 3. 5. 0 
have good action of detinue againſt any who have poſſeſſim of the goods ; for by the outlawry the pro- 4 
rty is in the King, and he who has the — is charged to the king by way of action. Br · . 
Precogative, pl. 45. cites 39 H. 6. 26. co 
Br. Feoff- 5. Where the king has the profits of any land by reaſon of out- 1 
Pe sf. latury in action perſonal, and damage is done in depaſturing of the 0 
, pl. ; L 

13. cites graſs or corn, he ſhall have action of treſpaſs; for he has ref te 
$ Co in the land, and yet he has not the land itſelf, Br. Treſpaſs, pl. * 


172. cites 15 H. J. 2. (M) Forfeiture 


Utlawty, 341 


(M) Forfeiture. Patentee. Actions. What Ac. 5 Frew- 
trons Patentee may have, and in whoſe Name. (M. b. 9) 


I, (GRANTEE of the king cannot have action of goods of a 
| perſon outlawed without poſſeſſion ; per Grenefield; to 
which it was anſwered, that it is the common courſe in the Exche- 
quer. Br, Prerogative, pl. 45. cites 39 H. 6. 26. 
2. A. was accountable to F. S. and afterwards J. S. was out- 
lawed in a perſonal action. A. died. The queen granted to B. 
omnia bona & catalla, exitus, proficua, forisfactur' & advantagia 
quæcunque, which came to her by the outlawry of J. S.——B. 
brought account againſt the executors of A. de ſon tort. It was agreed 
of all ſides, that*if this action had been granted ſpecially, it had been n 
clearly good; and though this matter of account is, at the time of 
the grant, uncertain, 2 it may be reduced to a certainty by matter 
ex poſt facto, viz. by the account. And though the account be not 
expreſsly named in the letters patents, yet the words of the grant 
(ut ſupra) do amount to as much. And Gawdy J. conceived this 
account ought to be brought in the queen's name, And per omnes 
J. if A. had been living at the time of the grant of the queen, the 
grant had not been good; for then the action againſt the executors, 
which is the matter of prerogative, had not been veſted in the 
queen. 3 Le, 197. pl. 250. Hill. 30 Eliz, in the Exchequer, 
Anon. 
3. If a man be outlawed in a perſonal action, and the queen has 
the profits of the land, and lets the fame to another, the grantee 
ſhall have rreſpaſs quare clauſum fregit; per 2 Juſtices, 3 Le- 
213. pl. 282. Mich, 30 & 31 Eliz, B. R. in cafe of Hitchcock v. 


Harvey. 


(N) Patentee. Value. Hor the Value to be con- 


' 2 
/idered on an Extent. [3 7 
I, DeEfendant was outlawed at the ſuit of an aſter- judgment cre- 8 ©. cited 
ditor, who got a leaſe from the crown at q quarter-part of and adjuds 
the value, viz. for 1201. per annum, where the lands were well g*4 accore, 
worth 4781. and he levied only the 120]. per annum, and let the parf. Gates 
outlaw take the reſt. The firſt judgment creditor brought an legit, 72. Attor- 
and would have the leſſee account for the whole value. But it was ney Gen. 
decreed (by which a former decree was ſet afide) that the leſſee tec, 


, —— In caſg 
could levy no more than the extended value, which was at 1201. per of a ſeiſure 


annum, and could not enter and take all the profits ; for the crown for out- 


has no intereſt in the land extended, but only perception of profits, — 2 


but the party may take out a melius inquirend', and have them ex- be allowed 
tended at a greater value. And it was agreed that the 1 1 
change Place, and let in the firt judgment creditor, and he 9, IJ — 
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kee, and if leſſee 200l. per annum till leſſee“s debt was ſatisfied; and the outlatory 


more is to remain in force. And the extent upon the elegit after the extent 
made of a vo : : 
what is upon the outlawry, was held void quoad the protector. Hard. 


ſeiſed, the 106, Maſters v. Whitfield and Hoſkins. | 
8 2. When the profits of the land are found by an inquilition to be 


ſhall have 
it. Arg. of ſuch a yearly value, then the lands remain a debtor to the value 


5 Mod. 117. fill the debt is ſaiisfied; but he can only agiſt or mow thoſe lands; 
ne wa b- per Cur. 5 Mod. 118. incaſe of Britton v. Cole. | 
Cole, cites Hard. 106. 


See (E) pl- (O) Forfeiture. Prevented, or ouſted, by Alic- 
P) pl. 3. nation, &c. 


In out- 1. 1 F one is outlawed in action perſonal, and office is found that 
10 . he was ſeiſed of ſuch lands the day of the outlawry, he may 
ſonal, the make * ferffment of his land well enough; fer the king is nat ſeiſed. 
0 Br. Office devant, &c. pl. 2. cites 9 H. 6. 20. | 

of the par- | 

ty is good before the king has poſſeſſion. But a recovery againſt the heir after office and be- 
fore livery, is good Letten the partter, but not gainſt the ing if it be upon feint title. Br. 
Feoffment de terres, pl. 17. cites 21 Hf. 7. 7. The courſe of the Excteuer 15, that by fe 
mnt before ſeiſure, the Fing is ouſted of the pernancy of e profits. But d by feoftment after 
ſeiſure. 1 Lev. 33. Faſch. 1: Car. 2. B. R. Wiadſor v. Saywel. 

* S. P. and after this the ting /ball not have any profit of it, quod curia conceſſit quod nota; for 
the king has nut the poſſeſſion and the owner has power to make feoffment, therefore the pro- 
fits ſhall go to the feoffee. Br. Prerogative, pl. 38. cites 21H. 7. 7. Br. Forfeiture de 
Terres, pl. 30. cites S. C.- Ibid. pl. 24. cites S. C. becauſe the king cannot ſeiſe for outlau ry in 
action perſona!, But where the king may ſeiſe, the party cannot ſo ouſt him of the land.—— 
Br. Ifſues Retorn, pl. 9. cites S. C. S. C. cited by Gaudy J. Goldſ. 181 pl. 115. Anon, 
Ld. Raym. Rep. 307. Hill. 9 W. 3. in cafe of Britton v. Cole it was ſaid by Holt Ch. ] in pro- 
nouncing the opinion of the court, that the feoffment in ſuch caſe is good, but the z:tereff of i 
king to take the profits continues notwithſtuinding the feoffment ; thou h the opinion in 21 H. 7. 7. is 
contrary. 1 Salk. 295. S. C. and S. P.— The ſale ſhall hold but the King fhall bave the 


pernancy of the profits. 12 Mod. 438. Anon. 


2. A fraudulent gift of goods will not defeat the king of the for- 
feiture by the outlawry of one indicted for recuſancy. See tit. 
Fraud (C) pl. 1. in the notes, Pauncefoot v. Blunt. 

3. If a man outlawed buys goods in another's name, the king ſhall 


[ 343] have the goods in the ſame manner as if he had taken them direct- 
any a2 is ly in his own name. 12 Rep. 2. Paſch. 4 Jac. in Ford and Sheldon's 
done with cafe. 

intent and | 

- purpoſe ts d fraud the king of his lawful duty or forfeitnre by the common law, or act of 


rhament, the king ſhall not be {barred of his lawful duty or forfeiture per od li quum, which 
5 —— to him by the law if the act was made ae directo, 12 Rep. 2. Paſch. 4 Jac. Ford and 


* 


Sheldon's caſe. 


4. A. recovered damages againſt B. who at the time of the judg- 
ment was jointly 4 in fee with C. Aſterwards B. and C. atiened. 
Then A. is outlawed. I he king, 8 years after this outlawry, ex- 
tends the moiety of this land for bel damages recovered againſt B. 
The barons were clear in opinion that he ſhall have it in extent; 


for it was liable to the extent of the party outlawed before the alte- 


nation, and then when it comes to the king by the outlawry, al- 


though it be after the alienation, it continues extendible for the 
| king, 
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king, though the alienation was before the outlawry. Lane 20. 
Paſch. 4 Jac. in the Exechequer, York v. Allein. 

5. One outlawed made a leaſe of his lands, and afterwards theſe 
lands amongſt 5thers were found by inquifition, and this leaſe wag plead- 
ed in bar to bind the king, it being before inquiſition. And the 
court held that a leaſe or other eſtate made after the outlawry and 
before the inquiſition, if made bona fide and upon a good conſid ration, 
will prevent the king's title; but 9/herwi/e If it be in truſt for the 
party only, but that no conveyance whereſoever made after the in- 
quiſition will take away his title. Hard. 101. Paſch. 1657. in the 
Exchequer, the Attorney General v. Freeman. 


that prevents the king from the pernancy of the profits, cites 19 H. 7. 39. Bur if after in- 
gui/ttion fo nd, it will not; for it is by the inquiſition that the intereſt is veſted in the king, and 
before that he has nothing at all Cumb. 469. per Holt Ch. J. in delivering the opinion of 


the court, Britton v. Cole,—— 1 <alk. 295. 8 C. and S. P. cites Lane 79. 3 Cro. 
159. Ld. Ray m. Rep. 307. S. C. and S. P. by Holt Ch. J. 


6. B. was outlaweld in debt, after judgment at the ſuit oſ S8. and 
an extent being taken out, it was found by inquiſition 1 Oct. 1654. 
that he was ſeiſed for life of ſeveral lands in Hampſhire. They were 
ſeiſed into the king's hands, and demiſed to the ſaid 8. under the Hx- 
chequer-ſeal. The defendants as tertenants pleaded, that before this 
inguiſition and ſeiſure the ſaid B. by fine ſur conceſſit, &c. granted 
theſe lands to one Abdy fer 500 years, if he ſhould jo long live ; that 
Hbdy died, aud that after the inquiſition his executors demiſed them to 
the defendants for 460 years. The Attorney-General demurred, 
for that the 2d leaſe was made ſince the inquitition and ſeiſure, du- 
ring which time no eſtate could be granted ot the lands ſeiſed. But 
the court ſaid, that any one who has an eſtate or a right precedent 
to the outlawry may grant it over, unleſs it be the outlaw himſelf, 
who cannot by his own act defeat the king's intereſt, Hard. 422. 
pl. 9. Trin. 17 Car. 2. in the Exchequer, the Attorney General 
v. Fox & al. : 

7. Outlaw in perſonal action levies a fine before ſeiſure. The 
king cannot ſeiſe the lands in the hands of conuſee, but if the 
ſeiſure be before the fine, the king may retain againſt the conuſee. 
oy 5 17. Trin. 13 Car. 2. Windſor v. Scywell. 

If a perſon outlawed aliens his lands before any inquiſition 
taken for the king, which he may lawfully do, yet the alienee muſt 
plead off the extent in the Exchequer by ſhewing bis title precedent, 
Carth. 442. in caſe of Britton v. Cole, cited by Holt Ch. J. as 
Mich, 22 Car. 2. Riſdon v. Rainer. 


() Forfeiture. Relation. To what Time. 


1. JN aſſiſe it was found by verdict that the plaintiff leaſed the 

land to the detendant for life rendering rent, and for default 
of payment to re-enter, and the defendant did felony, by which the 
exigent was awarded, and the leſſor entered for rent arrear, the 
Hie cited him and after was outlawed; but the king did not 
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ſeiſe, but the defendant continued ſeiſin, and the defendant is vow a 

clerk convitt. And by all the monty though the king had cauſe 

to ſeiſe and did not ſeiſe, the plaintiff ſhall recover the land. And 

by the reporter it ought to have been inquired when the rent was 

arrear ; for if it was before the exigent, then the entry of the plain- 

tiff is lawful; contra if it was arrear after the exigent. And 

therefore it ſeems that the judgment upon the exigent ſhall have rela- 

tion to the teſte of the exigent. Br. Conditions, pl. 109. cites 27 
Aſſ. 50. | | 

2. Note, by all the juſtices except Markham, if a man be at- 

tainted of felony or treaſon by outlatwry, he ſhall forfeit all his lands 

which he had at the day of the felony er treaſon done, or ever after. 

Quzre inde ; for it ſeems but from the time of the outlawry pro- 

* nounced, or after ; for outlawry has no relation, as verdict has. Br. 
Forfeiture de Terres, pl. 98. Cites 30 H. 6, 8. 

But if a 3. In an appeal of death, or other felony, &c. proceſs is awarded 

man be in- againſt the defendant, and hanging the proceſs the defendant conveys 

— hg away the land, and after is outlawed, the conveyance is good, and 

banging the ſhall defeat the lord of his eſcheat. Co. Litt. 13. a. 


proceſs : 
againſt him, he convevs away the land, and after is outlawed, the conveyance ſhall not in that 


- cafe prevent the lord of his eſcheat. And the reaſon of this d'v:rfity is manifeſt ; for in the 
caſe of the appeal the writ contain? ns time when the felony was done, and therefore the eſcheat can 
relate only] to the outlawry pronounced. Hut the indiftmert contain; the time when the felony 
was committed, and therefore the eſcheat upon the outtawry ſhall relate to that time. Cog 


Lat. 13. a. b. 


4. By bare outlawry the party immediately forfeits his perſonal goods, 
and they are veſted in the king, and he does not forfeit the profits of his 
lands, nor chattels real, till inquifition taken, Held per Cur, x 
Salk. 395. Hill. 9 W. 3. B. R. in caſe of Britton v. Cole. 


(Q) F orfeiture. In what Caſes. In General. 


S. P. and 1. V 7 HEN a perſon is appealed or indiclau of felony, and ab- 
— ſents himſelf for fo 4 a time that an _ þ awarded 
treaſon, againſt him, he ſhall forfeit all his goods and chattels which he had 
Fin. Law, at the time of the exigent awarded, though he render himſelf upon 
vo. 352 the exigent, and be afterwards found not guilty. 5 Rep. 110. b. 
111. a. Paſch. 43 Eliz. B. R. in Foxley's caſe. 
2. If a man has a charter of pardon of elder date than the exigent, 
the chattels are ſaved; for the cauſe of the ſaving them appears of 
record. 5 Rep. III. a. in FoxLEY's Cass, cites 43 E 3. 17. but 
fays that it does not appear by the book what remedy the party has 
if the cauſe of the ſaving of them be by matter in fact, as by im- 
priſonment, or that the party was beyond ſea, &c. | 


[34 51 (R) Advantage of the Forfeiture. How to be taken, 
(5) 


1. 2 EBT upon obligation. The king's ſerjeants ſaid, that the 
plaintiff was outlawed, and prayed to have the obligation for 

the king. Per Brian, We cannot give judgment of it as — — 
without 


ol." AG ode ad ee EE ER 


am 


Utlawry. 


without writ, but the king may have writ of detinue; and if this 
matter was upon this confeſſion, there judgment may be given for 
the king. Br. Utlagary, pl. 41. cites 4 H. 7. 17. 

2. B. recovered in a quare impedit, and before he had execution 
he was outlatued. The queen brought a ſcire facias to execute the 
judgment. Reſolved per tot. Cur. that the ſcire facias to execute 
the judgment was well brought, and there was privity enough to 
ſue execution of the judgment, becauſe the thing is in the queen as 
it was in the plaintiff, and that is a thing in action, and therefore 
it cannot be a thing in poſſeſſion in the queen; and fo ſhe is not to 
preſent, but is to proſecute the execution of the judgment. Mo. 
241. pl. 378. Mich. 29 Eliz. Beverley's caſe. 

3. A. outlawed B. in an action of debt, and J. S. having goods 
of B. in his hands, A, brought a bill againſt J. S. to diſcover what 
goods he had of B. s. But J. S. demurred, becauje A. ſhewed no title 
to thoſe goods. It was inſiſted againſt the demurrer, that the crown 
was only a truſtee for the plaintiff, But Ld. Commiſſioner Gilbert 
held contra; and that it is merely out of grace that the king makes 
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ſuch grant of goods of perſons outlawed to the plaintiffs, who have 


no manner of right before the crown has granted them to him, and 
ſo allowed the demurrer. 2 Wms's Rep. 269. Paſch. 1725. 
v. Bromley. 

4. And in ſuch caſe the Attorney General mult be made a party, 
2 Wms's Rep. 209. v. Bromley. 


(S) Forfeiture. Remedies to get at it. 
I. A bill was exhibited againſt one outlawed, to c_— his real 

and perſonal eftate, and what ſecret gifts and conveyances he 
had made, becauſe by the outlawry his goods and the profits of his 
lands were forfeited. The defendant demurred, for that nemo te- 
netur prodere ſe ipſum, and to diſcover his eſtate upon a forfeiture. 
But the court e contra; and that he ought to anſwer, becauſe the 
crown is intitled to his eſtate by courſe of law, and the outlawry is 
in nature of a gift to the king, or a judgment for him; and a com- 
mon perſon may have a like bill in a like caſe, to enable him to take 
out execution. And he was ruled to anſwer. Hardr. 22. Mich. 


| 1055. in the Exchequer, The Protector v. the Ld. Lumley. 
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Utſawry, 
reaſon of returning the tranſcript of the record from C. B. into the 
Exchequer is, that when the inquiſition has returned the outlaw to 
be poſſeſſed of any goods or lands, he being out of tire king's pro- 
tection cannot enjoy any thing, and the profits of the lands are to 
be ſeiſed into the king's hands; but the lands are not forfeited, un- 
leſs it be in a capital caſe, and then after the year and day he forfeits 
as if he had been convicted: but in other caſes the profits are ſeiſed 


whilſt he continues outlawed, and therefore the tranſcript of his re- 


cord is ſent into the Exchequer, that the court of ordinary revenue 
may have it in charge; but the court of Exchequer uſually grants 
a cultodiam to ſuch perſon as ſued the outlawry. G. Hitt, of C. B. 


13, 14. cap. 2. 


(EF) Forfeiture. Serfure or Office. Neceſjary ; 
in what Caſes. And in what Caſcs the King 
ſhall be ſaid ſeiſed by Office. 


T was in a manner agreed, that where it is found by office 


1. 
| I that F. N. was outlawed in treſpaſs, or other action perſonal, and 


was ſeiſed of ſuch land the day of the outiawry, that by this the king 
is not ſciſed, nor the eſcheator cannot ſeife by ſuch office, And it 
was agreed per Cur. That the party, in ſuch caſe, may diſturb the 
eſcheator from taking the profits ; for the office is not ſufficient for 
the king. Br. Office devant, &c. pl. g. cites 9 H. b. 20. 


2. Obligation in gp in banco is put into the cuſtody of an officer, 


and aſter it is ſurmiſed that the plaintiff is outlawed, and the king's 
attorney came and d mauded the obligation for the king, and the court 
yould not grant it till the plaintiff, ard the officer who kept it, were 
warned, Br. Obligation, pl. 38. cites 37 H. 6. 28. 


3. In outlawry the queen ſhall have obligations, ſtatutes, recog- 
nizances, * leaſes for years, next avoidances, without office, becauſe 
the queen is intitled © the record of the outlawry; per Clark, J. 
Mo. 292, 293. Paſch. 32 Eliz. in the Exchequer, in the cafe of Sir 
M. Finch v. Throgmorton. | | 


Dimock's caſe, Arg. cites 21 H. 7. 3. S. P.———Ibid. 63. per Tanfield Ch. B. Tr in. 7 Jac. in 
the Exchequer in S. C. And ſee pl. 5. 


4. If the outlaw purchaſes cattle after the outlawry, the pro- 
perty of them is immediately veſted in the king; per Holt Ch. J. 
Carth. 442. Hill. 9g W. 3. B. R. in caſe of Britton v. Cole. 

5. By outlawry, leaſe for years is forteited before any ſeiſure; and 
therefore if it be ſold after outlawry, and before ſeizure, the king 
ſhall avoid the fale; but if one outlawed ſell an eſtate in fee before 


ſeizure, the ſale is good, and the king ſhall not have the pernaricy of 
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the 7 but if the ſale be after ſeizure, the ſale ſhall hold, but the 
kin L have the pernancy of the profits; but even in caſe of a 
kaſc there ought to be an office found for the king; per Holt Ch. J. 
12 Mod. 438. Mich. 12 W. 3. Anon. | a . 
n | | 2 (U) in 


the king. Cumb. 469. Britton v. Cole. 


(U) Ii what Caſes the King may ſeiſe, and when. 
I, A Man leaſed for years, or at will, and after was outlawed in 


a perſonal action, as treſpaſs, and writ iſſued to inquire of 
what land he was ſeiſed at the time of the outlawry ; and it was found 
that he was ſeiſed of the land leaſed, by which the #:ng committed it 
to another who entered, and the leſſee 2 years brought writ of treſ- 
paſs ; and the defendant pleaded the matter above. And the opinion 
of the court was, that of the proper ſnewing of the defendant him- 
ſelf, the king cannot ſeiſe, and then the grant is void. Br. Patents, 
pl. 3. cites 9 H. 6. 20. 

2. Leaſe of goods to A. for years. A. is outlawed; a ſcire facias 
iſſues for the king. He ſhall not have the goods till the leaſe be 
ended; per Dodderidge J. 3 Bulſt. 17. Hill. 2 Jac. in caſe of 
Waller v. Hanger, cites 13 R. 2. | | f 


(W) Seiſure. Of zhe different Writs of Seiſure, and 
their different Operations ; and what may be taken 
by them. 


I; T HE writs of execution for the king are ca. fa. to take the 12 Mo1. 
bod 2 H. fa. to take the goods, extend: fac. to take the lands, 2 8. C. 

and the lang writ in the Exchequer, which comprehends them all. 
Now even by that writ the goods of a ſtranger cannot be taken, be- 
cauſe the ſheriff has no ſuch authority thereby. But otherwiſe it is 
of a {zvari fac. de exitibus terre, Cumb. 470. Mich. 1@ W. 3. 
B. R. Britton v. Cole. | | 

2. The cattle of a ſtranger being levant and couchant on the land comyny'; 
of the perſon outlawed, may be taken by virtue of a /evar: fac. for Rap. 34. 

„C. ac- 

333 ; cordingly. 
—1 Salk. 395. S. C. & p. For they, and not the cattle: of the owner of the lands, are the 
iffues of the lands ; per Holt Ch. J. Carth. 442. S. C. 5 Mod. 117. 8. C. — 
Skin. 617. pl. t 3. S. C. accordingly.———Comb. 434. 469. S. C. accordingly. 12 Mod. 156. 
S. C. accordingly.—Ld. Raym. Rep. 305. S. C. accordingly.— And Ibid. 306. Per Holt Ch. 
1 Thie land is debtor to the King, and that makes the cattte upon it liable to this execution; 
ar if the king ſhould not have this remedy, the pernancy of the profits of the land upon out- 
lawry would be very ſmall, and it may be would be worth nothing; ſor then it would be in 
the power of the man outlawed to defraud the king of the whole, by letting of the land to 
paſturage; in which caſe, if he could not ſeize the cattle levaut and couchant upon the land, 
he could not have any remedy againſt him who ſhall hire the land for agiſtment; nor could he 
have the money payable by ſuch contract, becauſe it would be. an agreement in groſs.— But it 
the outlaw had made a /:aſe of ſuch lands fore the exigent returned, then the cattle of u ſiranger can- 
not be ſeiſed by virtue of a levari facias on the lands; per Cur. 5 Mod. 117. in cafe of 
Eritton v. Cole. | 


3- Qutlaw aliens his eſtate, feoffee puts in his cattle; they are Ly. Raym, 
ſubje& to a ſeizure for the king, the feoffee having the eſtate in "_ ore 
the ſame plight * and condition as the feoffor had it; and though the s. P. by 
feoffment be good, yet it deſtroys not the king's title; per Holt Ho t ch. J. 
Ch. J. in delivering the reſolution of the court. Cumb. 469. * 348 
Britton v. Cole. | | 
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makes out the difference between chattels real and perſonal, the 
w_ _ leviable by levari, the other not. Cumb. 469. Britton 
v. Cole. X 

5. Incaſe of a ff. u. no goods ſhall be taken on the land, but the 
goods of the debtor only; for that writ gives the ſheriff authority to 
levy only de bonis & catallis of the owner, and therefore differs from 
a ley. 77 which gives authority to levy de exitibus terre, Cumb. 
470. Hill. 10 W. 3. B. R. Britton v. Cole. 


(J) Proceſs of Outlawry ; awarded by bm. 


I. A Man was indicted of death before the coroner, and in the roll 
of the coroners; and upon this he was outlawed upon the 
rell of the coraners before whom he was inaifted. Quzre if the co- 
roner may award proceſs of outlawry. Br. Utlagary, pl. 38. cites 
27 All. 47. | 
2. The opinion of all the court of Common Pleas was, that if 
one be outlawed before the juſtices of aſſiſe, or juſtices of peace, 
upon an indictment of felony, that they may award a capias utlaga- 
tum. And fo was the opinion of Periam Chief Baron, and all the 
court of the Exchequer, as to the juſtices of peace; for they 
that have power to award procels of outlawry, have alſo power to 
award a capias utlagatum, as incident to their authority and juriſ- 
diction. See the ſtatute of the 34 H. 8. cap. 14. for certificate of 
a ſhort tranſcript of every attainder, conviction, or outlawry of 
felony, by the clerks of the affiſz, clerks of the peace, &c. into the 
King's Bench, on penalty of 40s. &. And note well, that ſuch 
tranſcript is by the ſaid act made to be of as great force as the record 
itſelf, but cites Lambert in his Juſtice of Peace, fol. 563. contra, 
and 1 Ed. 6. cap. 1. that juſtices of peace, in caſe of profanation of 
the ſacrament, ſhall Ft a capias utlagatum throughout all Eng- 


land. 12 Rep. 102. Anon. 


(Y) Proceſs of Outlawry. Upon what Return it 
ſhall iſſue. 


1. T HE ſheriff returned upon a capias quod mandavi zallivs, 


&c. who anſwered quod cepit corpus, &c. and had not the 
priſaner at the day. And 427% was awarded to the ſberi f again/t 
the bailiff, and he returned nihil, and thereupon i/ſued capias infinite, 
but not exigent; for this does not lie in this caſe at the common law, 
and the ſtatute does not 'give it. Br. Exigent, pl. 46. cites 5 
E. 4. 4+ = 4 . 3 a a . . : 

2. In Cam. Scacc. it was ſaid by ſome of the juſtices, that if 
a biſhop be ſued in one county where he has nothing, and the ſher1 
returns him nibil where he has land in the county palatine of 3 


The goods of the perſon outlawed are not the iſſues leviable by 


J. the levari ; for thoſe are the king's without inquiſition; and that 


or C. where the king's writ does not run, upon ſuch return of nihil, 4; for 
proceſs of outlawry ſhall x not iſſue; for he is a peer of the realm, 1 — 
and therefore exigent ſhall not iſſue, Br, Exigent, pl. 47. Cites the realm 


: 4 any more 
5 E. 7 108 than a. 


biſhop of France. Markham Ch. J. ſaid, we will be adviſed. Ibid. 


3. After the ſheriff has returned a cepi if he has not the body at 
the day, the court will not award an exigent on the ſugge/?ion of 
an eſcape, unleſs the ſheriff will return one. 2 Hawk. Pl. C. 303. 


cap. 27. f. 117. 


(Z) Proceſs and Proceedings. 


I. I N caſe of felony one capias only ſhall be awarded, and no more, Br. Proceſs, 
and then exigent. Brook makes a guere for it is ſaid elſe- 24% ia 
where, that there ſhall be one capias in murder, and two in felony. ſays at this 


. Exigent, pl. 42. cites 22 Aſſ. 81. - day it is 
Br. Exigent, pl. 42 2 


have two capias's and exigent in felony, and in treaſon only one capias and exigent. 


2. 25 E. 3. flat. 5. cap. 14. enacts, That after ane ts indicted Serjeant | 
ef felony before the juſtices of oyer and terminer, the ſheriff ſhall be Hawkins 


i > : ſays, it 
commanded to attach his body by a capias; and if he returns a non 3 to he 


et inventus, another capias ſhall iſſue, returnable in 3 weeks, whereby agreed that 


the ſheriff ſhail be direcled to ſeiſe his chattels, and to keep them till © 3 


the ſaid return. And if the ſheriff then allo return a non ęſt in- not capital, 
ventus, and the indiftee cometh not, the exigent ſhall be awarded, and there muſt 
the chattels ſhall be forfeited. But Fl he yield himſelf, or be taken by ban Loy 


i | "* - n ” paas's to the 
the ſheriff or other officer before the return of the 2d capias, his merit 


goods and chattels ſball be ſold. the county, 
| | where the 

proſecution is commenced before the exigent ſhall go, unleſs it be after judgment; in which caſe 
and in all caſes of death or high treaſon, one capias is ſufficient. But quzre as to appeal of rape, 
whether 3 capias's are not ſtill neceſſary, as they were at common law, notwithſtanding its being 
made felony by ſtatnte ; that it ſeems doubtful whether 2 capias's were not required by the come 
mon law in all indictments and appeals of any other felony p but that, however, it is certain that 
n required in all inditments of any other felony by this ſtatute. 2 Hawk. Pl. C. 303. cap. 
27. ſ. 118. 116. 

* It Pe to have been the general opinion that this ſtatute extends to appeals as well as indict- 
ments, though it mentions only the latter ; but it extends not to any indictment or appeal of death 
though it ſpeaks of felony in general. 2 Hawk, Pl. C. 303. cap. 27. f. 116. 


3. In capias ad computandum, or ad ſatisfaciendum, and in every 
captas which iſſues after judgment, exigent ſhall iſſue after the 
_ 3 becauſe it is of a thing adjudged. 40 E. 3. 25. a. 
Pl. 28. : ; 

4. In debt it was agreed, that if at the exigent returned, the de- 


fendant comes by ſuperſed:as upon mainprize, and the plaintiff is ef= 
ſeigned, the defendant ſhall have idem dies without mainprize; and 


there, if the defendant does not come at the day, the plaintiff ſhall 
only have diftreſs, and never exigent again. Br. Proceſs, pl. 23. 
Cites 45 E. 3. 10. | 
5. Action in one county; a man may have latitat in another 
| | . C0 2 ! county, 
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county, where capias lies in the original; but the exigent ſhall not 
iſſue but only in the county where the original is brought, and not 
in the foreign county where the latitat is awarded; but after la- 
titat awarded in a foreign county, he may reſort to an exigent 
in the firſt county where the original is brought; and this againſt 
the ſame party. Br. Exigent, pl. 19. cites 11 H. 4. 27. 
tel of 6. 6 H. 6. cap. 1. enacts, I hat before any exigent be awarded 
ruth in the 
LES | of 5 | J ö f 1 
Ius n, bench, writs of capias ſhail be directed as well io the ſheriff of the 
.J. * connty in which they be * indicted, as to the ſheriff of the county whereof 
a kl. Y _ they be named in the inditments, the ſame capias having 6 wecks 
aid epics at leaſt before the return of the ſame; which writs returned, the 
iſ ued to be juſtices ſhall proceed as they have done before; and if ary exivent be 
2.7 of awarded, or any outlawry pronounced againſt ſuch perſons indicled 

of nas M * . — . . 5 
coating ic the before the return of the jaid writs, the ſame fhall be veid: and this 
* _ ordinance ſball e |» long as ſhall pleuſe the king. 

nd it 
ſcems that proceſs ſhall iſſue to Cheſt-r, oy the general wards of the Ratute, which wills that in ſuch 
cate capias ſhall iſſue to the ſheriff of the county Mere he dwells, and to the ſherift of the county 
where the fact was done. And ſo it ſcems the county palatine to be hound by thofe ſeveral words: 
Quzre. Br Cinque Ports, pl. 22. cites 31 H. 6. :1-——=Þr. Exigent, pl. 71. cites S. C. hat 
aids at u. ded to the county palatin, according to thts fiutute, and was not ce 4 d; by which the 
plantiff prayed exigent. And becauſe the forte 15 ger:raly therefore proceſs was granted in the fuſt 
county, but it does not appear what proce's; therefore i cem that it Hall be 3 copins's in the 1 
cantyg and then exigent ; for the ſtatute does not reſtrain it, as it ſeems, and ihe ſtatute ſpraks of ine 
dictment of tre. fon and flu. Br. Exigent, pl. 71, cites 31 H. 6. 11.—S. C. cited 2 Haw k. Pl. C. 
305. cap. 27. 1. 124. and tays, it ſeems to have been admitted in this caſe, than an appeal originally 
commenced in B. R. i; within the equity of this act, and that an outlawry thereon is erroneous, if 
there were no capias containing the ſpace of 6 weeks directe to the ſheriff of the county whereof 
the appellee is named, as this ſt.tute requires ; by which it ſeems implied that ſuch an appeal is nor 
within the ſtatute of 3 H. 6. but of 6. H. 6. and that tle ſuns is {1 in force. 
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Appeatintle 7. 8 H. 6. cap. 10. f. 2. enacts, That wpor every indiciment or 
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7, 1 . B. P * . v 
Fas 72 in where ſuch indiftment or appcal is taten of treaſon, felony, or treſpaſs, 


the county of before any juſtices of peace, or other having prwer to take ſuch indici- 
Dent, Sc. or other commiſſioners or juſtices in any county, franchiſe 
I B. ef B. er liberty, before any exigent awarded after the firſt capias returned, 
in the county another capias ſhall be awarded, direfled to the fheriff of tre county 
of — whereof he hich is ſo indicted is ſuppeſed to be cinverſant, contuin- 
8 ing 3 menths from the date of the writ where the counties be holden 
at the exi- from month ta month; and where the counties ve holden from 6 weeks 
gou war rt: to © weeks, he Pall have 4 months, until the day of the return of 
Freien coanty the writ ; by which ad capias it ſhall be commanded to the ſheriff le 
uccor ding ts take him by his body, if be may be found within his bailiwick : And 
ace if he may not be found, that the ſheriff mate proclamation in two 
7 nt namd Counties before the return, that he, which is ſo indicted or appealed, 
in tb pre= appear before the juſtices or commiſſgenerswhere he is indicted or appealed, 


r BT BAER Pe Ant 49, oi” 
— 


«witty where 


„ „ treſpaſs whereef he is indifted or appeated : after which 2d capias 
e. returned, if he which is indicted or appealed come not at the day, the 
Bru contra exigent ſhall be awarded, - | | 


re be 15 a | 

fo A the courty of S. by name --4 J. B. of C. in the county of N. alias diftus J. B. of D. in the county 3/7 3s 
Gr it appears by the premiſſes that he is not converſant, nor dwelling in the county wher? 25 
77 is brought ; for tat widch is in ils alias dicius is nt an/werabley as to lay that Le was mit of 19: — 


againſt perſons inditted of felony and treaſon before the king in his 


N appeal by which any of the lieges dwelling in other counties than there 


!]*s of the Sc. to anſwer to the king, er to the party of the felony, treaſon, or 
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ot alle alias dius the day of the writ, nov ever after; but to ſay that be 2043 not dwelling in the vill om county 


1 in the premiſſts the day of th: writ, &c. is a good plea, Br. Proclamation, pl. 5. cites 1 E. 4. 1— — 
2 S. P. & S. C. cited in Marg. 2 Hawk. Pl. C. 305. f. 125. And ſays, that if a defendant be nm 4 
nt F B. and lute of C. thei e is no need of any capias to the ſheriff of the county wherein C. lies, be- 
it cauſe it appears that the defendant is at preſent converſant at B. ut if a defendant be nam-d of ne 
cerlain place at preſent, but only Lite of . and lite of C, and lu of D. being all of them counties differ- 
N ent from that wherein the proſecution is commenced, a capias ſhall go to the ſheriff of every one 
ed of thoſe counties. 
574 P. was indiſted of felony Eefore the j ſlices of g o delivery in the county of S. and outlawed upon it 
he and brought error, becaufe in the md: ment he is ¹ ud t be of London, and the capias was awarded 
t the ſheriif of S. whereas by this tt:rnte it ought to be to the ſheriffs of London, iu which he in» 
of habited ; and for this cauſe the outlawry was reverſed. Cru. Eliz. 179. pl. 10. Paſch. 32 Eliz. in 
TT; B. R. Purſell's caſe, ; 
he | . . . 2 
35 S. 3. J any exigent be awarded in ſuch indiftment or appeal Appeal in 
= againſt the form aforeſaid, or any outlawry pronounced, they ſhall wigs 
| 5 0 A1 
JT; be + void. the ile; 
was debelling at Cheſter the day of the writ pui chaſed, and proceſs continued till he ov it outl.nucd, Por 
Choke, the ſtatute of 8 H. 6. cap. 10. wills, that in indie n of felony, treafon, tr:ſpaſs, or ape I /ued 
1ch in anvther county tham where the defendant davelt before exigent award dy capias [hall iſſue t the ſherit” 
ny «hr: he dwells; and no ſuch capias iſſu-d in this caſe, dy which, becauſe he came the ſame term 
ds. that the exigent as returned, therefore he prayed that the outlawry de reverſed, and could not, hut 
hat | was put to his writ of error. Br. Utlagary, pl. 20. Cites 19 H. 6, 1. 2. — Fit zh. tit. Error, pl. 26. 
the cites S. C. ; 
Wo * Ss of pr iſoument ; and yet it is agreed that orber<vi/e it it in C. F. for this is in B. R. and vet the 
10 . that for default of the capi. us, the exigent [hill be vid. Br. Utlagary, pl. 20. cites 19 H. 6. 
2 4 
. + This is to be expounded by the common law, viz. that it ſhall be void by writ of error. Pl. C. 
lv 1.7. b. in caſe of Browning v. Beſton. 5 Rep. 59. b. in Lincom-College caſe. Arg. S. P. 
„ if — — Hob. 166. in cate f Winchcombe v. Puleſton, & c- Hobart Ch. J. ſays, that this is well ex- 
bot pounded to he void by writ of error. Serjeant Hau xins ſays that this point ſeems to be agreed. 
nor 2 Hawk. Pt. C. 306. cap. 25. f. 127.—8. P. Arg. Mar. $4. pl. 139. that where = ſtatute makes a 
thing void, it ſh.ill be void according to the words of the ſtuute, unleſs there ſhall be inconvemence | 
or prejudice to him for whom the ſtatute was made, and that upon this ſtatute the oatlawry is not 
void before error brought, + 3 5 l 
Wu S. 4. Provided that the fatute 6 H. 6. cap. 1. fland in force. : 
wy S. 5. This ordinance ſhall not extend to indictments or appeals taken [ 
Ys within the county of Cheſter, : 4 
55 - S. G Provided that if any of the lieges be appealed or indicted of 1 
5 felony vr treaſon, and at the time of the ſelony or treaſon ſuppoſed, he 
Tp was converſant in the county whereof the indi&tment or appeal makes 
my mention, the like proceſs be made againſt ſuch indifted perſon, or 
177 appealed, as hath been uſted before. | 
pn 8. 10 H. 6. cap. 6, enacts, That if any ſuch indiftments taken 
NEE befare juſtices of peace, or any other, fha!l be removed before the king 
775 in his bench, or elſewhere, by certicrari or otherwiſe, then before any 
; 7 exigent awarded, after the firft writ capias returned, another 
capias ſhall be awarded, directed to the ſheriff of the county wheredf he 
* that is indicted or appealed is ſuppeſed to be converfant, returnable be- 
£ 7 . 


14 fore the king in his bench, at a day containing 3 months or 4 from the 
OY date of the laſt writ of capias, according to the manner that the juſ- 
tices of peace and other in the ſaid ſtatute 8 H. b. cap. o. ought ta 


= have done: and if any ſuch exigent be awarded upon ſuch indictment” | 
2 or appeal, after ſuch removing again/t the form aforeſaid, or any | 

T outlawry thereupon pronaunced, the ſame ſhall be void. | | 
7 9. Where a man is taken upon capias ntlagat. and pleads, and | 
© 0 Tag . q 
41 after makes default, another capias ad ſatisfaciendum ſhall iſſue, and 

5 t -. F. T C c 3 ; he | 
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he ſhall loſe the advantage of the matters pleaded before. Br. 
Proceſs, pl. 69. cites 22 H. 6. 16. | 

10. If the ft day of the exigent be paſſed, the ſheriff cannot any 
mare proclaim it, though the day of the county be the next day. Br, 
Proceſs, pl. 176. cites 31 H. 6. 13. 

II, In debt 3 exigents were ſued ſucceſſively, and each were diſ- 
charged by ſeveral ſuperſedeas's out of chancery, in delay of the plaintiff; 
by which a the plaintiffs requeſt ſpecial exigent was awarded, re- 
citing that he ſhould not be allowed any ſuperſedeas 4 the chancery ; 
and it was faid that is the courſe of C. B. Br. Exigent, pl. 48. 
cites 7 E. 4. 9. 

12. 19 H. 7. cap. 9. enacts, That like proceſs ſhall be had in 
actions upon the caſe in the king's bench and common place, as in 
actions of treſpaſs or d-ed. | 

1 13. 6 H. 8. cap. 4. . 1. enacts, That where an exigent ſhall be 
The am of awarded at the ſuit of the king, or any other perſon, in any action 
P. late of perſonal, againſt any perſon called of any fhire, or city being a ſhire, or 
Os late of any fuch ſhire or city whereunto ſuch exigent ſhall be award- 
1 ed; and aho in every writ of exigent in any perſonal action directed 
ofN.in into London or Middleſex, the defendant being called late of London or 
com. K. : Middleſex, and at the time of the exigent awarded not dwelling in 
_—_ vor Londen or Middleſex, the juſtices where the exigent ſhall not be di- 
clamation rected into London or Middleſex ſhall award a writ of proclamation 
„pon the to the ſheriff of the county where it appears by the FA attion the 
en u * defendant is or lately was divelling, if the king's writ run there; 
againſt him otherwiſe to the next ſhire adjaining ta ſuch county where the king's 
in the coun gurit runneth not. 


FAR, And where the exigent ſhall be directed into Londim or Middleſex, 


and now 


D. comes and the defendant called late of London or * and at the time 


in nßpon of the exigent awarded Hall not have his dwelling in London or 
cap? uta Middleſex, then the writ of * proclamation ſhall be directed to the 


gatum, and 


pleads that ſheriff of the ſhire where the defendant, at the time of the exigent 
at the time awarded, hath his dwelling ; or in caſe where the king's writ run- 


of th it . eu . . 
— neth not unto the next ſhire adjoining, which writ of proclamation ſhall 


he was contain the effect of the action. 
dwelling And the h-riff ſhall make 3 proclamations in his county at 3 ſeveral 


_ * days, 2 theregf in the full county-court, and the 3d at the general ſ:ſ- 


dleſex, at ſions where the defendant is ſuppoſed to dwell, or in the parts nex! ad- 
which joining, where the king's writ runs not, that the defendant yield him- 


— ſelf to the ſheriff of the foreign county to whom ſuch exigent is 


tion was awarded, fo that the ſheriff of ſuch foreign county may have his boty 
awarded, before the juflices before wiom ſuch exigent is awarded, at the day 
F 4 . 


as prayed erein ſpecified, to anſwer the plaintiff. 
lawry be reverſed ; and the juſtices, upon peruſal of this ſtatute, ſaid that iſſuc onght to be taken 
between D. and the queen, and tried; for this cafe is not remedied by this ſtatute- And, 36. pl. 
D. Paſch. 4 Eliz. Diggs's caſe.———Pendl. 122. pl. 155. 8. C. in almoſt the ſame Words. 
21 3. b. pl. 44. ſays, it ſeems he ſhalt well have tlie plea; for the alias dictus is not any parcel 
of his ſurname, nor intended part of his name, and therefore no proclamation ought to have iſſued 
to the ſheriff of K. as it ſhould do if it had been expreſsly named in the writ, of N. in the courty 
of K. or late of N. in the county of K. For then a proclamation muſt neceſſarily iſſue. Beſides 
where one your in com. K. and i; ca!led of D. or nuper de D. in cam. E. and the truth is, that neither at 
the purc baſe of the original, nor at the day of the exigent, he wwas commarant nor conuſant there, but in cum. §. 
and no writ of proclamation is award:d thither but only into E. yet the outlawry in K. is good 3 
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this ſtatute, becauſe the praclamation iſſued to the county of which he was called. &c. and if it be 
Falſe, then he may avoid the outlawry by the ſtatute 1 H. 5. of additions. But in this cafe it ſeems 
ne may well avoid the outlawry, though he was called nuper de London, if he had removed his 


habitation into another county at the time of the exigent awarded. And ſo it is of original 
proceſs in Middleſex, viz. nuper de villa Weſtm. or de Weſtm. But not ſo of other coun- | 


ties. 


S. 2. Aud ſuch writ of proclamation ſhall have the ſame return as 
a writ of exigent, and be delivered of record to the ſheriff or deputy of 
the county into which ſuch writ of proclamation is awarded, who ſhall 
exccute the ſame, and make true returns thereof, an pain of ſuch a- 
mercement to the king as the juſtices, before whom returnable, ſhall ſet. 
And the officer, in whoſe office ſuch exigent is taken, ſhall make out 
ſuch writs of proclamation as ſhall be awarded, and take no more for 
making and entering the ſame of record but fix pence, ; | 

S. 5. And if an outlawry be promulged againſt any perſon in a per- I The fta- 
ſenal action in a foreign county, and no writ of proclamation awarded ite e rg 
and returned as ; ap} cn ſuch outlawry ſhail be void, and all gut- ſtood that 
lawries contrary to this af? may be avoided by + averment, without the out- 
ſuing a writ of error. | 5 
| by plea; per le Ch. J. Gibb. 265. Paſch 4 Geo. 2. B. R. in caſe of Cooke v. Champneſs. 


14. In debt or treſpaſs, if the defendant comes at the exigent, and 
bas dies datus, &c. and at the day makes default, diſtreſs ſhall iſſue; 
and if he be returned nibil, 3 capias's ſhall iſſue, aud exigent. Quod 
nota ; for dies datus is always before the count, and imparlance after 
the count, Br. Procels, pl. 1. cites 19 H. 8. 6. 

15. 23 H. 8. cap. 14. enacts, that /ike proceſs ſhall be had in 
every writ of annuity and covenant, as in action of debt. 

16. A ca 1 iſſued, and was returned non et inventus. Upon Fitzh. Exi- 
a teſtatum of latitat, &c. in a foreign county, a capias iſſued thicher, 3 
which was returned non eſt inventus alſo; whereupon an ex:g7 fa- Trin. ri 
cias iſſued immediately, without any reſort to the county where the ori- E. 3. 


. ginal was brought, and the defendant was outlawed tereupon. But 


by the common opinion of the officers and practicers, this was er- 
roneous ; for there aug ht to have been another capias upon the rej;rt 
[to the firſt county, ] and then an exigent. D. 295. b. pl. 18. Mich. 
12 & 13 Eliz. Anon. 
17. The Huftings in London, in which judgment of outlawry 1 353 ] 
was given, was held 2 weeks after the laſt Huſtings; whereas the 
Huftings are uſually holden but every 3 weeks, The ſheriffs doubted 
if they might return the party outlawed, without danger of an action 
on the caſe. "The whole court held that they might. And Dyer 
the Ch. J. faid, that there is a record in the reign of R. 2. by which 
it appears, that in London they might hold their huſtings every week, _ 
A they pleaſed. 2 Leon. 14. pl. 23. Mich. 19 & 20 Eliz. C. B. 
non. | 
18. 31 Eliz, cap. 3. ſ. 1. enacts, That in every perſonal action Upon this 
wherein a torit of exigent ſhall be awarded, a writ of proclamation * oo 
ſhall be awarded out of the ſame court, with the 12 tefle and return f A 
as the ſaid writ of exigent ſh:ll have, directed, and delivered of re- writ of 
cord, to the fherif, «4 county where the defendant, at the tine of hag wa 
ive exigent awarded, is dweilins ; which writ of proclamation Hall Thel. pre 
| Cca contain 
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N 17% contain the = of — action. And the ſheriff, to whom ſuch 
15 ee writ of proclamation is directed, ſhall make 3 proclamations, viz. one 
to the in the open county-court, one other at the general quarter ſeſſions of 


exactus in the peace, where the defendant at the time of the exigent awarded 


© "55h ſhall be dwelling, and the other. one month at leaſt b-fore the guinto 


Oo 


re the re the church or chapel of the town or pariſh where the defendant awells 


urs of the at the time of the exigent awarded; and if he dwell out of a pariſh, 


exigent, he . a e ; 
may ſue out then in the pariſh next adjoining to the defendant's dwelling, upon a 


a ſuperſe Sunday immediately after divine ſervice. And all outlacuries, where 


eons which e of proclamation are not awarded and returned according to this 


he vocures 5 f Sede l . 
from the ſtatute, ſhal! be void; and the officers making out ſuch writs M exigent 


exigenter; and 83 ſhall have fuch fees as are limited by 6 . 8. and 
bo nb 3P- tbe eri, for making proclamatien at the church door ſhall have 124. 
muſt be firſt recorded of that term in which the exigent iſſues; and this is allowed becauſe here 
is a day given lum by the writ to come in; and his negleR of not appearing is fo very penal, 
that they give him lexve at any time to appeur, before the outlawry pronounced an- returned. 
And the reaſon uf is being procloimed at the county-court is, that he may ſurrenger himſelf; 
and if he does tus, he all not be obliged to put in bail, becauſe he never was in cuſtody. G. 
Hiſt. of C.B. 25, 16. cap. 2. EO Eb EN Rs we 353 e 


19. There be 2 kids of appearance before the quinto exactus ta 
avoid the outlacury, viz. an appearance in deed, that is, to render 
himſelf, &c. and the other is by an appearance in lau, that is, by 
purchaling a ſuperſedeas out of the court where the record is, which 
is an appearance of record; and therefore though it be nat delivered 
to the ſheriff before the quinto exattus, yet it thall avoid the out- 
lawry. Co. Litt. 128. b. EET 
20. If upon the writ of proclamation in a perſonal action the party 
hath been required to appear 5 ſeveral county-court days in the open 
county- court, and once in the open ſeſſions, and once at the church- 
door where he hath dwelt, or did lately dwell, and he appears not, 
open is to be given by the coroners of the county-court that 
he ſhall be outlawed, quaſi extra legem poſitus. And thereupon 
there is to iſſue forth againſt him the writ of capias utlagatum. 
Shep. Abr. tit. Utlawry. | Ton 
Continned 21. 4&5 M. M. 22. enacts, that wpon iſſuing an exigent 
* ES? out of any of his majeſty*s courts againſt any perſon for any criminal 
14. and matter, before judgment or convittion, there ſhall alſo iſſue a writ f 
made per- proclamation, bearing the ſame teſte and return, is the ſheriff of the 
you by 7 county, city, or town corporate where the perſon in the record of the 
_ + 3* ſaid proceedings is mentioned to inhabit, according to the ſiatute of 
3231 Eliz. 3. which writ of proclamation ſhall be delivered to the ſaid 

Heriff 3 months before the return of the ſame. | 1 0 

22. Where one intends to ſue any perſon to outlawry, who is 
not eaſily to be taken, and has not ſufficient eſtate in the county 
whereby to be ſummoned, &c. he uſually lays his action in London, 

ſ 354 J otherwile the outlawry will ſcarce be perfected in 3 terms; for 
| there muſt be 15 days or more between the teſte and return of each 


writ of capias, alias and pluries. The return of the firſt writ is the 


teſte of the 2d, and ſo on; and there muſt be 5 county-days be- 
tween the teſte and return of the exigent. Buit tlie — 
4 22 5 „„ e Londod 
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ch London happening oftner than the county- days, greater expedition bh 
ne may be made there, which is the reaſon that actions are generally | 5 
of brought in London, when the plaintiff deſigns to proceed by way of = 
led outlawry. Inſtruct. Cler. 356, 357. tit. Outlawries. 5 
1to 23. The proceſs of outlawry being to put the defendant out of 3 New. g 
of the king's protection, and by which he forfeited all his goods, and Abr. tit. U 
lls was impriſoned, and loſt the profits of his lands, there was great —— : 
55 care taken that no perſon ſhould be outlawed without ſufficzent in totidem f 
a notice, and great contumacy to the poop of the court; and there- verbis. f 
ere fore not only 3 capras's were iſſued before there could be proceſs . 
US of outlawry, but {ifewtſe there were 3 officers concerned in that pro- f 
ent ceeſs, that it might not be made in the king's court behind the par- q 
and ty's back. The firſt office is the chancery, from whence the ori- F 
4. ginal iflued ; the ſecond the p45:/azer, who made the capias, alias 
ws  &pluries; and the exigenters, who made out the exigent. G. Hiſt, ] 
nal, of C. B. 12, 13: Cap. 2. f 
8 24. Before outlawry was pronounced the defendant was to be 3 New Abr. | 
= quinto erat, tor he had three days for appearance, and for grace; 0m 

and if he /tood in contempt at all thoſe days at the 5th county court S. P. > hg | 
he was pronounced outlawed by the ſheriff and coroners. And the much the 4 
ſheriff returned ſuch outlawry on the exigent; and after, when ws. _ [2 
55 ſuch judgment was obtained in the court below, and returned b . 
a the ſheriff and recorded above, they could take out execution banc b 
ey the outlaw ; which is either general to arreſt the body, or ſpecial to 
& arreſt the body, extend the goods, lands, debts and choſes in ac- f 
ute tions. G. Hiſt. of C. B. 13. cap. 2. cites Lutw. 330, 331. } 
ity 25. After judgment you may upon a capias ad ſatisfaciendum, 3 New | 


ou defendant, becauſe he having been already in court before judgment, menos p. 


and having cognizance' of the debt, he ought to pay the debt on the in the ſame 

firſt ſuing out of the capias, otherwiſe it is a contumacy in not per- Words. 5 

forming the judgment of the court, for which diſobedience he is = 
pon a ; +a 

put out of the king's protection. G. Hiſt. of C. B. 14. cap. 2. 

26. A motion to reverſe an outlawry at the plaintiffs coſt, for 

that the defendant was outlawed in a foreigu county, On ſhewing = 


without alias or pluries, have an —_— and thereupon outlaw the Abr: 756. 


ig 1 cauſe, it appeared the plaintiff had good reaſon to proceed to 
outlawry, thi defendant being a cltrgyman, and never appearing but | 
4 4 on a Sunday, and although he was outlawed in a different county from f: 
5 5 that where he dwelt, yet the outlatory was in the county where the 
Lg action was laid to ariſe, The court gave their opinions ſeriatim, 
gf 7 and againſt the opinion of the Ch. Juſtice, diſcharged the rule to 
fa | ſhewy cauſe, for that they held the outlawry, though not in the coun- 
|; ty where the defendant dwelt, yet where the cauſe of action was laid 
62 K to ariſe, to be regular, and that it was not neceſſary to ſhew an at- | 
wy tempt to arreſt the defendant. Rep, of Pract, in 6. B. 78. Mich. | 
or KR 2 EY | 
2ach | | | 
the 
be- 
5 In 


(A. a) Proceſs and Proceedings; where there are 
Several Defendants. 


2 I. JN appeal againſt three, if it appears in the writ that the one 
—— _ s principal, and the other acceſſary, there the exigent ſhall not 
writ, then iſſue againſt the acceſſary till the principal be outlawed. Br. Exi- 


hn 1 gent, pl. 44. cites 44 Aff. 16. 


gent ſhould iffue again all together , per K nivet J. Ibid. 

2. Pluries capias in debt is returned againſt three, and exigent 
iſſues againſt two, and pluries capias again againſt the third; there 
at the one appears at the exigent, and no exigent is returned, yet he 
Hall anſwer, becauſe the defendants are executors, but he ſhall be 
diſcharged of the mainpriſe, becauſe the exigent ſhall be adjudged 
as null, inaſmuch as the proceſs iſſued illy. Br. Exigent, pl. 20. 

tan 4- 17, 38. -. 

3. Exigent was awarded againſt 4, and one was returned outlawed, 
1 by the other 3, and 2 of them appeared, and the 3d 
made default; per Newton, the plaintiff cannot declare againſt them 
who appear, but exigent de novo ſhall iſſue againſt him who made 
default, and the other two ſhall have idem dies; and fo it was, Br. 


ent ſhall iſſue till ſuch plea or pleas be determined. 2 Hawk. Pl. 
C. 304. cap. 27. ſ. 118. 


Proceſs, pl. 68. cites 21 H. 6. 50. SY 

4. Aud per Brown, if he againſt whom exigent iſſues appears at / 
| the day, and the others make default, diſireſs ſhall be awarded againſt 
3 them, and upon this proceſs of outlatory; for in plea perſonal, after I 
2 appearance, the proceſs is diſtreſs, and fo infinite. And therefore Y 
. Brooke ſays, it ſeems that this is common proceſs of outlawry ; but b 
I ſays that this is a miſtake ; for proceſs of outlawry does not lie after 0 
* appearance but before. And adds, quære, if the infinite diſtreſs be [ 
A not intended, where he is ſufficient to the diſtreſs, and if the procels 0 
* of outlawry upon diſtreſs be not intended where he is returned 1 
4 nihil upon the diſtreſs. Br. Proceſs, pl. 68, cites 21 H. 6. 50. $6 
. And. 10. 5. In debt againſt 3 heirs in gavelkind upon the obligation of te 
8 pl. 22. their anceſtor, the one being within age, they were outlawed : the 2 b. 
E 1 of full age purchaſed & charter [ of pardon;] and upon a ſcire facias Pe 
1 8. C. ac - the plaintiff counted againſt them, and in the ſimul- cum againſt the an 
4 *cordingly, 3d. The court held that the parol ſhould not demur for the nonage = 
2 and fa, . of the 3d, becauſe by the outlawry the original is determined = 
'2 note all this . . gf . : a 
2 well. againſt him, and it is not void againſt the 3d becauſe an infant, but 
Y Bendl. 146. voidable by error. And if at full age of the third the plaintiff 
= Ems: would ſue a reſummons, it muſt be only againſt the other 2, who ret 
4 and _ thy 
2 the pl-ad- appeared; for the 34 was out of court, and never appeared as a de- Wm 
4 — fendart in this ſuit, D. 239. pl. 39. Trin. 7. Eliz. Hawtrie v. re: 
5 74 Pl. 203. Auger. | 
1 — — 6. If there are ſeveral appellees, and ſome appear and others make tha 

cordingly. : 7 

? | default, and theſe that appear plead a plea in abatement 4 the turit, pin 
7 . : . an 
| er any ſuch plea in bar as goes to the whole, the ſuit ſhall be con- 
5 tinued againſt thoſe that made default by capias only, and no exi- = 
g 


(B. a) Proceſs 


. * ad 9 a 9 8 6 * 1 = 
5 3 88 * 4 R A 


re 


(B. a) Proceſs a 


I. D E BT againſt baron and feme, at the exigent they purchaſed 

ſuperſeleas, and at the day the baron appeared, and the feme 
made default, by which iſſued exigent de novo againſt the feme, 
and the Haren had idem dies by mainpriſe. 


9 H. 6. 8. 


2. In debt, the baron was outlawed and the feme waived. The 
wife came into court in ward by proceſs, and produced the queen's par- 
don. The court held that be ſpall be diſcharged of the impriſon- 
ment, but that the pardon ought net to be all;ved, becauſe without 
her baron the cannot ſue a ſcire facias againſt the plaintiff to make 
him declare upon the original, without her baron; and the pardon 
has 2 condition in law, viz. ita quod ſtet rectus in curia, which 
{hc cannot do without her baron. D. 271. b. pl. 27. Hill. 10 Eliz. 


Anon. 


baron appeared but would nt ſuffer his feme to appear 3 and it was ruled per Cur. that 
ſhe ma moke atio ri to prevent her being waived. | 


3. An exigent was awarded againſt Philpot and his wife, and 
divers others, upon an indictment of recuſancy. The huſhand ap- 
peared upon the exigent, and conformed himſelf according to law ; 
but the wife made default- and did not appear. | 
prayed to be bailed de die in diem, until the appearance of his 
wife; for the default of the wife ought not to prejudice the huſ- 
band. And the practice and uſage of C. B. is, where proceſs of 
outlawry iftues againſt baron and feme, and the baron appears, he 
ſhall have day by bail, until the appearance of his feme. 
court ſaid, that it was in the diſcretion of the court, when he came 
in upon the exigent, whether he ſhould be let to bail. | 
court uſed not to let the baron to bail, but to continue him in priſon 
for the cont-mpt of his feme, until the feme come in, wherefore the 


bail was refuſed. Cro. E. 370. pl. 9. Hill. 37 Eliz. B. R. Phil- 


pot's caſe. 


Utlawry, 


nd Proceedings. Againſt a Feme 


who has a Baron. 


Br. Exigent, pl. 7. cites 


The huſband 


Ibid. Marg. 
cites Paſch. 
42 Eliz. 
C3 Anon. 
that pro- 
ceſs in debt 
continued 
againſt ba- 
ron and 
feme till 
exigent; 
that the 

in this caſe 


Cro. J. 445. 
pl. 23. 
Mich. 15 
Jac. B. R. 
Anon. It 
was alleged. 
that the 
courſe hath 
been in an 
information 
of recuſan- 
cy againſt 
baron and 
ſeme, that 
tne baron 
appearing 
has been 
compelled 
to find bail 
for himſelf 


and his feme ; but it was anſwered, that it was in the diſcretion of the court; and the reaſon 
thereof may be alin, becauſe the baron is to put in bail when the appears, and the loſs lieth only 
upon him ; but tins reaſon will not ſerve where the feme only is arreſted, as the principal 


caſe was. 


4. For a debt due by the wife before marriage, 
returned outlawed, and the wife waived, but before the return of 


the huſband was Litt. 18. 
S. ©. ae. 


cordingly, 


the exigent an attorney procured for the wife a ſuperfedeas, ſurmiſing that no fu- 


that ſhe had appeared by him as her attorney. g 
this appearance ſhould be received; and all the court conceived, 
that ; upon the exigent the ſheriff bad returned reddidit 


Plurias capias had returned cepi corpus for the wife, then her appear- 

ance ſhould be entered, but not by at'orney, as it is here, and the exi- 

gent ſhould iſſue only againſt the huſband, and idem dies ſhould be 

given t the wife, 
* 


It was moved that perſedeas 
ſhall be al- 


lowed, but 
or upon the appear. 
ance of the 
feme ſhall 
be entred ; 
and cites 


But when the hy/band upon the exigent ig re- D. 271. b. 
turned — Hut. 


* 


8 
. 
by 
# 
-_ 
1 
© a 
— 
7 
4 
=4 
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We _ turned outlawed, then it ſhall be entered ales ſans jour for the wife) 
5 for the proceſs is determined; and if he will purchaſe his pardon 


S. C. but 
nothing he ſhall not have allowance thereupon in a ſcire facias, unleſs he ap- 


mentioned pears for himſelf and his wife; but if for the huſband, the ſheriff 


As to the . g : 
— a ſhould return cepi corpus, upon a pluries capias, and a non eff in- 


pearing by venta for the wife; yet an exigent ſhall iſſue againſt both, becauſe it 
attorney; is intendable the huſband might bring in his wife; but if upon the 


to exigent the ſheriff returned reddidit ſe for the huſband and for the 


fame was wife, and fhe is waived, the huſband ſhall go ſine die. But in this 
agreed caſe, 3 the exigent was returned againſt both, to be outlawed, 
—.— the ſuperſedeas, ſuppoſing the appearance * of the wife, is merely idle 
notaries void, Whereupon it was diſallowed, and the exigent ap- 


ſaid, that pointed to be filed againſt both. Cro. C. 58. 59. pl. 2. Hill. 2 
no ſoper- Car. in C. B. Smith v. Aſhe. 


was ever granted for the wife in ſuch a caſe. 
*[357] 
| 5. A feme covert was ſued as a feme ſole, her huſband being 
+ beyond ſea, and not known to be alive, and ſhe was outlawed ; and 
then her huſband came again, and brought a writ of error for the 
reverſal thereof in his own name, and the name of his feme ; and it 
was ſaid to be queſtionable, he not being party to the ſuit, Hutt, 
86. Hill. 2 Car, Anon. cites 18 E. 4. 4. 


(c. a) Of the Capias Utlegatum. 


He may f, T HE ſheriff on a capias utlagatum may juſtify to break the 
— Pearl houſe and take the body, and ſeize his goods for the queen 
for this * pap; is in law at the ſuit of the queen, but not where 


, and | l 5 F - 
break the the proceſs is at the ſuit of ſubject. 4 Le. 41. pl. 111. Mich. 19 


houſ- to. Eliz. C. B. Kemp v. Windſor, 
perſon. Goldſb. 79. pl. 14. Hill. 30 Eliz. Hare v. Curſon.— See tit. Houſe (B) and 
Sheriff (c) | | k 
2. The courſe of the court js, if one be outlawed after judgment 

in debt, if he brings error, and doth not aſſign his errors, to award 

a ca. utlag. which is an execation for the party; and if he comes 

to aſſign errors, committitur, and then to find bail body for body, 

for the outlawry, and to ſatisfy the party for the execution; fo no 

other execution ſhall ever be againſt him. Cro. E. 707. pl. 28. 

Mich. 41 & 42 Eliz. C. B. in cafe of Leighton v. Garnon. 

3. A capias utlagatum was pleaded, and exception was taken 
becauſe it was not alleged that it was ſued forth in term-time. Sed 
non allocatur; for per Cur. This being a judicial writ, it fall be 
intended to be ſued forth in term-time, when there is no reaſon to 
the contrary; for by the courſe of the court it ought fo to be. 
Lutw. 329. 333. Paſch. 4 Jac. 2. Aldworth v. Hutchinſon. 

You may 4. One was outlawed in Middleſex. A capias utlagatum may be 
after judg- ſued out againſt him into any other county without a teftatum. V ent. 
outary 33 · in a note there. Trin. 21 Car. 2. B. K. 

have a capias in any county, becauſe he being a perſon out! no property any Ther ty 
but to be feiſed Tray where. G. Hiſt. of c 8.15. cap · 2, a 5 Ic 


as a Ko —— _ « = —_ 


75 8. If one obtain a 4 againſt a perſon, and he abſconds 
_ ametimes in one county and ſometimes in another, execution cannot 
# be had againſt him in ſeveral counties at one time; but if he be 
57 ſued to an outlawry after judgment, the plaintiff may ſue out as 
4 many writs ef capias utlagatum into the ſeveral counties of England 
bs: and Wales general or ſoecial, as he thinks fit; and the defendant 
bs cannot be diſcharged without making ſatisfaction to the plaintiff, or | 
_ 1 4 the outlawry, or reverſing the ſame for error. 3 R. 5 
; L. 108. | | 3 
7 6. The court held, that no capias utlagatum can be ſued out i 
il, after the death of the defendant. Nate, in this caſe the writ was N 
2 teſted after the death of the defendant. Rep. of Prad. in C. B. 5 
5 306. Trin. 13 Geo. 1. Briſtow & al'. v. Dickon. 
(D. a) Exigent de novo. Awarded in what Caſes. [ 358 1 
i | 8 
3 1. ACCOUNT againſt A. of L. clerk; proceſs continued till k 
he | the exigent iſſued returnable immediately; the ſheriff re- : 
it turned quod adeo tarde venit, that there were but 3 Huſtings in Lon- = 
tt. don ubi, &c. pot adventum brevis. And one came, and ſaid that he 8 
is A. of L. clerk, and prayed that the plaintiff count againſt bim. : 
Skip. ſaid that he who proffered himſelf was not clerk the day ef the © E 
writ pear . and alſo the defendant is A. fon of M. of the county 3 
of S. and he who appears is A. ſon of B. of the county of N. and ; 
prayed exigent allocato Huſtingo, by which confeffion he who ap- ; 
peared went quit; and the court awarded exigent de novo to the 5 
the ſheriff of London, and that they ſhall not take him who „ and 
Pn entered in the rolls the diverſity of the names declared by the plaintiff. ; 
wy Birton praved allocato Huſtingo ; for as yet there is not any mean 1 
19 Huſting held in L. Per Wilby, of the mean Huſtings we cannot | 
be aſcertained, by which ſue new exigent, And another ſuch 
and matter was in B. R. the fame term, and ſuch order ut ſupra. And - of 
; ſo ſee if any the ſame county or Huſting be held meſne between the 4 4 
ent exactus, or other delay upon the fir/t exigent, the plaintiff ſhall not . 
ard have new allccato com. vel huſtingo. Br. Exigent, T 24. Cites 21 E. 
6 335. 1 
d 2. In appeal the defendant rendered himſelf pending the exigent, 8. P. to f 
— and after +4 pes = of the aro £. it was queſtioned (ue him : 
28, what proceſs ſhall be now awarded; and by all the juſtices exigent adiendum 1 
de novo ſhall iſſue. Br. Proceſs, pl. 97. cites 26 Aſſ. 51. | 1 | i 
-_ | | in appeal of death. Br. Exigent, pl. 63. cites 8. C. 0 
e | | 
be 3. In treſpaſs exigent iſſued, and one of the name of the defendant 
1 ta came, and FLAP _—_— and had it, 25 at the day of the exigent ; 
be. returned, came the plaintiff, and ſaid that he is not the ſame perſon ; 
| who is defendant, and prayed new exigent allocatis com. and could | 
| be not have it, but exigent de novo; for it was his folly that he had 4 
ent. 8 put a difference before. Br. Exigent, pl. 22. cites 38 if 
3. 1. a 9 


» at 
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C. and 


Utlawry, 
4. Where treſpaſs is fine die by protection at the exigent, and 
after the plaintiff comes back with repeal, he ſhall not have exi- 
gent de novo, but pone per vadios ficut alias. Br. Proceſs, pl. 
3. Cites 39 E. 3. 4. 5. | 
5. Trop againſt baron and ſeme; proceſs continued. to the exi- 
gent, an 
exigent the feme was not named by name of coverture, but by her 
proper name only, the exigent was diſcontinued, and the baron 
awarded to anſwer, and exigent de novo againſt the feme, & idem 
dies to the baron. Br. Exigent, pl. 34. cites 39 E. 3. 18. | 
6. Exigent iſſued againſt a man in ſandtuary, and proclamation 
is made at the door of the ſanctuary 3 times, &c. the plaintiff ſhall 


not have allocatis ſeptimanis, but exigent de novo with new pro- 


G 
00 


clamations, where the firſt exigent is not fully ſerved. Br. Exigent, 


pl. 56. cites 11 H. 4. 40. 


(E. a) Exigent ſaperſeded. 


Br. Utla- 1. I N debt at the exigent the defendant had ſuperſedeas, and did 
283 1 not keep his day, by which iſſued exigent de novo; and the 

Dan defendant had another ſuperſedeas out of chancery, and at the day the 
per Richil, defendant was returned outlawed, notwithſtanding the ſuperſedeas ; and 
the _— thereupon it was awarded that the outlawry was good; for if he 
— does not keep his day upon the ſuperſedeas firſt ſued, he ſhall have 
cery is not no other after, and alſo the ſuperſedeas iſſued out of chancery upon 


_ . mY ſuit in banco, &c. Br. Superſedeas, pl. 8. cites 7 H. 4. 5. 
e 
os abs conuſance of the record in banco, and it cannot he larger than it ſhou!d be here; and 


bere he ſhall not have another ſuperſedeas whea he failed his firſt day by ſuperſedeas, by which 
the outlawry was awarded good. 


Br. Error, 2. Outlawry was reverſed by reaſon of the ſuperſedeas, which bore 


pl- 40. cites ſate a little time before the outlawry pronounced, and was fhewed to 
_ the court ſealed ; ſo that it was never ſhewn to the ſheriff, nor de- 

livered to him, as it ſeems. Br. Superſedeas, pl. 9. cites 8 H. 
1 5 If exigent be awarded for a fine againſt him who is condemned, 
and the party appears gratis _ the return, and tenders pledges of 
the fine, he ſhall find his pledges, and ſhall have ſuperſedeas. Br. 
Superſedeas, pl. 3. cites 34 H. 6. 43. in a note of the reporters. 
But Brooke makes a quzre how he may be known for the ſame 


| rſon. | 

Br. Exi- £4 Special exigent was awarded in debt in C. B. and entered that 

gent, pl. no ſuperſedeas of the chancery ſhould be, becauſe 3 exigents before 

$ had been diſappointed by ſuperſedeas of the chancery, Br. Super- 
ſedeas, pl. 31. cites 7 E. 4. 9. 


(F. a) Pleadings. 


the baron appeared and the feme not; and becauſe in the 


and T 
put in 
help t 
breve 


6. 
and : 
ſhoul 
ill, ar 
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nel, 
s of 
Br. 
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that 
fore 
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(F. a) Pleadings. Outlawry. How it may or 
ought to be pleaded or ſet forth. 


I. JN writ of account by two, it was held that if the one be out-' 
lawed of felony it ſuffices for the defendant to plead it, with- 

out ſhewing where, before whom, and for what felony. Theloal's 
Dig. of Writs, lib. 1. cap. 15.1. 5. cites Trin. 9 E. 3. 462. 

2. He who pleads record of outlawry upon indifment, ſhall not 
fay that proceſs continued till he was outlawed ; but ball plead every 
capias and all the record in certain. Quod nota bene. Br. Pleads" 
ings, pl. 148. cites 11 H. 6. 15. | 

3. In præcipe quod reddat it was faid, that when a man pleads If one 
outlrury in the demandant in the ſame court, he who pleads it may ae 1 
commence at the exigent if he will; for if it be erroneous, yet it is ä 
good till it be reverſed. Br. Pleadings, pl. 112. cites 21 E. 1 pirad the 


_Utlawry, 359 


| record where 
4+ 54» he will, viz. 


at the original and all the record, or at the capias, and over to the exigent and outlawry. 2 


And. 98. in caſe of Arden v. Darcy.— The defendant ſhall ſhew all the record, and demand 
judgment if he ſhall be anſwered ; per Earl Serj. Arg. Cart. 192. in caſe of Richfield v. 


Udzl. 


4. Outlawries muſt be pleaded all at one time, or otherwiſe com- 
pelled to anſwer. Toth. 239. cites Mich. or Hill. 5 Car. Whit- 
ney v. Strachey. | | 18 

5. Cafe was brought againſt A. and B. upon a joint contract. 
A. is outlawed. Before declaration againſt B. it was entered on 
the roll thus, viz. et ſciendum eft quod A. is outlawed; and then 
declared, and had judgment againſt B. The court held that this 
vas not a ſufficient averment of the outlawry, and therefore judg- 
ment was arreſted. Sid. 173. pl. 4, Hill. 15 & 16 Car. 2. B. R. 
Gye v. Goddard. | 


[ 360] 


Keb. 642. 
pl. 14.3.C. 
It was not 
ſaid that the 
defendant 
was out- 
lawed ſuper 
breve illud; 


and Twiſden ſaid, that if this ſciendum had been an expreſs averment, as it was not, yet it muſt be 
put in its rightplace, elſe it overthrows all, if demurred to; and per Cur. The verdict will not 
nelp the ſciendum, which is only recital, nor the want of ſaying that the outlawry was ſuper 


breve illud. 


6. In a/ſump/it the defendant p/r1:4 ut/awry of the plaintiff in bar, 
and concluded his piea with ho: paratus ct verificare; whereas it 


ſhould have been prout patet per recordum, which was held to be 


ill, and judgment was given tor the plaintiff, 3 Lev. 29. Mich. 
33 Car. 2. C. B. Hage ſalias, Haye] v. Skinner, f 
7. The defendant pleaded 10 outlawries in diſability of the plain- 


Comb..162; 


; . 3 . Mich. 4 
tiff 's action, and prayed ju ment if any anſwer ought to be made , 1 8 
while they remained unr-verſed, The plaintift demurred for du- B. R. the 


plicity, The court faid ere was a difference between a plea of 
an outlawry in diſability, and other pleas in abatement; and that 
this plea was ill for duplicity, becauſe the plaintiff is diſabled as 
well by one outlawry as by all the other 9, to which ſeyeral an- 


lwers are required. And afterwards judgment was given, that the 
| de.endant 


S. C. and 
the plea 
was held 
ill for the 
doubleneſs. 
Show. 
80. . 
The cot 
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360  Utlawry; 


ſeemed defendant ſhould anſwer over for duplicity. Carth. 8. g. Tin. 3 
Gere Jac. 2. B. R. Trevelian v. Seccomb. . | 


plea was il. But adjornatur. 
8. It ought to be ſet forth, that the plaintiff did not appear upon 
the exigent, and upon that waviata fuit ; but to ſay in exigendo poſita 
uit de debita juris forma, is too general. Arg. 2 Vent. 282. Hill. 
2 & JW. & M. in C. B. Webb v. Moore, cites Fitzh. Account, 
1. Traverſe, 31. Stamf. 148. And the court doubted, and or- 
red to ſearch precedents. Et adjornatur. | | 

9. The declaration was in Trinity term. The defendant 8 


x Salk. 178. 

— 4 5 Mich. term, and in the long vacation the plaintiff was outlawed ; 
Gxzzx, and then ix Mich. term the defendant pleaded this cutlawry in bar; 
8. C. fays but did not ſay that it was puis darrein continuance. The plaintiff 
* was 2% demurred. Holt Ch. J. held the plea good enough. The court 


debtona Ordered it to ſtand over till next term, becauſe the action being 
judgment; juſt, the plaintiff may in the mean time reverſe the outlawry. 5 


and the Mod. 11 Mich. 6 W. & M. Green v. Moor. 


court com- VER | 
pared this to the common caſe of a judgment confeſſed by an executor after an action broug)!, 


which is never pleaded puis darrein continuance, but as this caſe is. And in theſe cafes the 
ume of the outlawry, and the time of the juigment, and when it was, appear of themſelves. 


u plead outlawry in abatement, and you put your 


10. When 
plea in the of you muſt ſhew @ capias, or lome ſuch matter, as 
may make the outlatury appear, and not conclude only prout patet 


25 recordum, as you do when Lye plead it in bar, and have time to 
ing in the record; per Holt. 12 Mod, 132. Trin. 9 W. 


* 


[ 361] (G. a) Pleadings. Record fhewn. How and 
E When. 


1. 1 F 1. who has nothing in the tenancy, pleads outlawry 
; in the plaintiff to his perſon, he ſhall fbew the record imme- 
diately ; for it is a dilatory. Contra if the tenant pleads it in ber, 
Br. Nonability, pl. 48. cites 19 Aſſ. 10. 28 E. 3. 50. 
Tn cafe for 2. If an outlawry be pleaded in bar, and it be denied, the party 


toad fold ſhall have a day to bring it in. Co, Litt. 128. b. 


and deli- 22 
vered, is defendant pleaded outlawry in the plaintiff, and concluded bis plea in bar; but did not 


ptead the outlawry ſub pede ſigilli. The court refuſed to fer aſide the plea, becauſe the outlawr? 


was pleaded in bar. 2 Barnard. Rep. in B. R. 286. II in. 6 Geo. 2. Hult's caſe. 


3. A. recovered in debt againſt B,——A. brought a ſcire factas. 

B. pleaded that A. was outlawed. V in this caſe, the money bein? 
in court, the king's ſerjeant & to it for the king, he ouglit 
to ſhew the outlawry ſub pede ſigilli, and the party ought to confeſs 
that he is the party. Noy 143. Anon. = 
S.P. Arg. 4. If one 2 outlawry, he ought to plead it ſub pede ſigilli, 
3 3*7- otherwiſe the plaintiff may refuſe it; but if he accepts the plea, he 
cate Of mall not afterwards demur for that cauſe ; for it is well enough if e 


Farers v. : 
Mitter,s.C. allows it. Per Holt Ch. J. Salk. 217. Paſch. 4 W. & M. in 
| 3. Waete 


B. R. in caſe of Ferrer v. Miller, 


„ 


and 


awry 
mme- 
1 bar. 


party 


lid not 
tlawry 


acias. 
being 
ougit 
onfe(s 


ſizillis 
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dound or cauſe of the action be forfeite 


Utlawry, 
55 Where the record of the outlawry is 2 court, it need Co, Litt. 
not be pleaded ſub pede ſigilli; but otherwiſe where it is pleaded in 84. 


another court. Reſolved per Cur, Lutw. 40. Hill. 11 W. 3. 3 2 


Draycote v. Curſon. 


plea, when 
f : ; . it is Þleaded 
in another court than where the outlawry iſſued, the defendant muf? bring it in immediatcly ; for this 
being in delay, if the court ſhould give time, and it ſhould not he brought in, then the delay of 
juſtice would be from the court ; and fince there. is a way of having it immediately, by pro- 
Cacing it under the great ſeal, no time ſhall be given to bring it ſub pede figilli ; but otber=vi/c 
co ben it is in the ſame court, for then the record, is already in court. G. Hiſt. of C. B. 160. cap. 17. 
New. Abr. 762, 763. tit. Outlawry, S. P. in the very ſame words. 


6. In pleading outlawry in difablility in another court, the ancient 3 New 
way was to have the record of the outlawry itſelf ſub pede ſigilli by 2 
certiorari and mittimus; hut this being very expenſive, it 7s now lawty, in 
ſufficient to plead the capias utlagatum under the ſeal of the court from the very 
whence it | ah. for the iſſuing of the execution could not be with- TW 
out the judgment, and therefore ſuch execution is a proof to the 
court that there is fuch a judgment, which is a proof that the de- 
fendant's plea of matter of record is proved by matter of record, 
and therefore appears to the court not to be meer dilatory; and 
therefore, on ſhewing ſuch execution, if the plaintiff will plead nul 


tiel record, the court will give the defendant. a day to bring it in. 
G. Hiſt. of C. B. 160. cap. 17. | 


(H. a) In what Caſes the Plea of Outlawry ſhall [ 362 
be n Bar, or in Abatement; and to what. 


1. N OTE per Moile in a caſe of eſtoppel, that outlawry in 
action perſonal goes but to the perſon, but outlawry in felony 


goes to the action. Br. Utlagary, pl. 61. cites 33 H. 6. 19. 


2, Outlawry is a good plea in bar in debt upon an obligation; for Ow. 22. 
by the outlawry in the plaintiff, the debt by ſpecialty is veſted in Os ON 
the ing. Contra of debt iy contract or treſpaſs. Br. Utlagary, pl. 318 


54. Cites 16 E. 4. 4. | nard's caſe 
7 ä according- 

| ly, and that as to treſpaſs or debt upon contract the outlawry is only in abatement. 

* See (B. 2) pl. 6. and the notes there, that this point of debts by contract is ſince held con- 

ra, | 


3. 2 Lutw. 1604. in a nota there, in the caſe of Powis v. S. P. be- 
Williams, cites 11 H. 5. 11. pl. 27. that if in debt againſt me cauſe the 


[ plead in abatement, yet I may afterwards plead it in bar. tning is 


forfeited, 
and the plaintiff has no right to recover. G. Hiſt. of C. B. 162. cap. 17. 


4. If the ground or cauſe of the action be forfeited by the out- s. P. G. 


awry, then may the outlawry be pleaded in bar of the action, as in Hiſt. of 
n action of debt, detinue &c. Co. Litt. 128. b. (y) 


5. P. But the proper way of pleading this is with a/ re/ponderi del eat quouſque, &c. Per Tracy J. 
2 Ld, Raym, Rep. 1056. Mich. 3 Ann. in caſe of Cop!y v. Delaunoy. 


C. B. 162. 
Cap. 17.— 


herever outlawry is pleaded, it 77 akwvays be pleaded in abatement, but not in bar, unleſs the 
G. Hiſt, of C. B. 162. cap. 17s 


Vot, XXII. Ds 5. But 


361 


r 


4 rn D ee 


* — 


* 2 6. 
” 
5 8 „ ˙ ne x 
* "I 4 ates at * 


9 


362 | Utlawry, 


HN Ga 5. But in real actions, or in perſonal, where damages be uncertain 


B. 162. cap. (as in treſpaſs of battery of goods, of breaking his cleje, and the like) 


17—In and are not forfeited by the outiawry, there outlawry mult be 
ſach caſe pleaded in diſability of the perſon. Co. Litt. 128. b. (y) 


the out- 

law ry can he only pleaded in abatement, becauſe though the plaintiff is under a diſability of ſuing, vet 
the igt of aciton remains in bis; per Tracy J. 2 Ld. Raym. Rep. 1056. in cafe of Copley v. 
Delaunoy. 


S. O. cited 6. In an indebitatus fangs & quantum meruit for meat, drinſ, 
_— &c. the defendant pleaded an outlawry in bar. It was inſiſted on 
the caſe of demurrer that outlawry could not be pleaded in bar in this action; 
8 daR v. for that there is u certainty of the debt appearing till the thing comes 
Wat, or. to be valued, and fo cannot be forfeited. But reſolved that the out- 
W. z. Arg. lawry was a good plea in bar; for the conſideration created a debt 
favs. that or duty, though that debt was not reduced to a certain ſum. 2 


though the Vent. 282. Hill: 2 & 3 W. XM. in C. B. Webb v. Moore. 


action ' 

ſounded only in damages, yet the plaintiff had judgment, becauſe the plea was an intire plea in 
bar to th whole cauſe of action. And in this cafe the court ſaid, that as to the caſe of the quan- 
tum meruit gde foundation of th ae ion was a duty, though to be recovered by way of damages. 


7. Cafe was brought by an executor for monies received by the de- 
fendant ta the uſe of the teflator. The defendant pleaded in abate- 
ment that the teſtator was outlawed in a plea of debt. Upan de- 
murrer Treby Ch. J. was of opinion that the debt was forfeited 

to the king, and veſted in him; and though the diſability was gone 

[ 36 3 ] by the death of teſtator, yet the debt remains in the king, and an 
| action for the money may be brought by the Attorney General by 
way of information; and therefore was of opinion that the plea 

ought tor be concluded in bar, and not in abatement; and that as 


to things executed, as debts, &c. the outlawry 8 but as to 


things executory, the outlawry after the party's death is gone. 
But Jo. Powell J. contra; and ſaid it was in election of the party ts 


plead it either in abatement or in bar. 2 Lutw. 1601. in the Ap- 


pendix. Mich. 10 W. 3. Powys v. Williams. A 
8. In covenant upon a leaſe for years, in which was a covenant 7s 
pay 401. à year rent, and alſo to repair, and not to do any waſte, the 
breach was aſ/igned on all 3. The defendant pleaded an outlawry 
ſub pede figilli of the ſame court, in bar to the whole. Upon de- 
murrer it was objected, that the outlawry was pleaded in bar to the 
whole declaration, which is ill; for the damages to be recovered 
for want of repaits are not forfeited by the outlawry, becauſe theſe 
are intirely uncertain. But it was anſwered, that the rent was for- 
feited to the king by the outlawry, and therefore might well be 
pleaded in bar of the action. But adjudged for the plaintiff becauſe 
#he plea tuas an entire plea in bar to the whale cauſe of action; and as 
to the damages for want of repairs, thoſe are not forfcitable by the 
outlawry any more than damages for a battery or other treſpaſs; 
and fo the plea being intire, and ill in part is bad in the whole. It 
is true be/ore impariance it might baue been pleaded in abatement of 
all the writ, or in bar to the rent, (becauſe that is a certain duty) 
and in abatement as to the repairs. 2 Lutw. 1510, 1513. Hill. 12 
W. 3. Clerk v. Scroggs. 


9. Outlawry 
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9. Outlawry may be pleaded in abatement of the plaintiff's 
writ, for till this 45 reverſed, or the king has granted his charter of 
pardon, he is out of the protection of the law, becauſe he would net be 
amenable and attendant to it, and ought not to have any privilege 
from it. G. Hiſt. of C. B. 159. cap. 17. 

10. Outlawry for felgny may be pleaded in bar to all actions con- 
cerning lands and tenements, as well as goods and chattels, for all 


his lands are forfeited by the felony, G. Hilt of C. B. 16a. 
Cap, 17. : ; 


(I. a) Pleadings. At whot Time. 


;# JT ſeems that in plea of lard if the demandant is outlawed of Tn this caſs 
treſpaſs, and the tenant has loſt the time of the pleading, and ut Frank 

if the demandant has Judgment to recover ſeiſin, the land ſhall be Na grit, 

ſeiſed into the hands of the king. Theloal's Dig. of Writs, lib. made de- 


, : fault after 
I. Cap. 15. f. 6. cites Mich. 14 H. 4. fol. 15. 3 
and then would have pleaded outlawry in the plaintiff, and alleged the record in certain; but it 
being after the laſt continuance, the plea was di allowed. 14 Hf. 4. 15. a. pl. 6. 

A man may plead outliwry puts drein continu nce ; for it is uon the prerogative that the debt 
is forfeited to the King, and by virtue of the prero: ative nullum tempus occurit regi ; and there- 
fore he may plead it, though a continuance has happened atter the outlawry. G. Hiſt, of 
C. B. 83. cap. 9. | 


2. Attaint by 2; upon iſſue paſſed againſt them, one of the petit 
jury pleaded outlawry in one of the plaintiffs before the date of the 
a/ſiſc, and it was held that he could not; for it is dilatory; and the 
tenant ſhall not have the plea, . he did not plead it in the aſſiſe, 
but admitted both of the plaintiffs to be able. Br. Nonabilitie, 
pl. 27. 2 7. * | | 6 
3. In caſe of debt or treſpaſs. de bonis aſportatis, outlawry may 
well be pleaded in bar ow RS 2 this debt . 364 
belong to the king. But it is otherwiſe in treſpaſs of battery, and &c. the d. 
clauſo fracto; for it is uncertain what damages, if any, ſhall be re- Jedi after 


covered, Jenk. 130. pl. 64. 3 


6:t/awory of tlie plaintiff; and held bv ſome to be a good bar, and therefore may be pleaded after 
imparlance. 3 Le. 205. pl. 261. Trin. 30 Eliz. B. R. Markham v. Pitts ——S. C. cited Arg. 
2 Vent. 282. in caſe of Webb v. Moor. — 8. C. cited 2 Lutw. 1513. Arg. in caſe of Clerk v 


Seroggs; and there the court ſaid that it was an action of property, and the thing itſelf 35 fore 
feited by the outlawry. 


4. In replevin, there was judgment by default, and a writ of en- 
quiry of damages; upon the return of which writ, the defendant 
pleaded that the plaintiff” was outlawed at the time of the action 
brought. Adjudged, that now he had no day to plead this plea, 
becauſe it was = judgment in the ſame action. Bendl. 206. pl. 
242. Paſch. 14 Eliz. Puttenham v. Morris. 

5. A. recovered in debt againſt B. — A. brought a ſcire facias. 
B. pleads that A. is outlawed, &c. That is a good plea, if he be 
outlawed after the plea in bar pleaded in the action of debt. But 
otherwiſe it is, if he be outlawed before; for then B. might have 
pleaded that in bar in the firſt action. Noy. 143. Anon. 

Ln robns Dd2 (X. a) Pleadings 


364 Utlawry. 


(K. a) Pleadings of Outlawry. In what Courts. 


Br. Utlaga- . FYUTLAWRY in Durham or Cheſter ſhall not ſerve in 
sse. bank; for they have only a private juriſdiction, which ex- 
—Outlaw. tends only in their precinct; per Brian J. which Littleton J. agreed; 
ry n == but the ferjeants held “ contra, and that it ſhall ſerve here. Per 
% Littleton, a man outlawed in + bank ſhall be by this diſabled here; 
pleadedin for they have their authority by parliament, tempore Edw. 3. but 
any of the Cheſter and Durham are by preſcription. Br. Nonability, pl. 33. 
12 E. 4 15. : 

for he is oaly ouſted of his law within that juriſdiftion, and it ſhall not extend to diſable a man is 


another county where they have no power; for the county palatine being a royal juriſdiction 


within hounds, the loſing the privileges of law within that juriſdiction can be no diſadvantage to 
him in another county; a:d if he does not live within the palatine juriſdiction, he is not obliged 
to attend there. G. Hiſt. of C. R. 161, 162. cap. 17. | 

tus plea, after the words (but the ſerjeants held,) is not agreeable to the year- book, where 
the words are, But the ſerjeants held, that one outlawed in Lancaſter ſhall be diſabled here; 
and then gives the reaſon mentioned in the plea in Brooke. But all the editions of Brooke have 
theſe words, viz. (contra, and that it ſhall ſerve here. Littleton, a man outlawed in + bank ſhall 
be diſabled here ; for, &c.) which cannot be right. Sce 12 E. 4. 16. a. pl. 18. G. Hiſt. of 
C. R. 162. cap. 17. is according to the year-book. The word (Bak) ſeems miſprinted for 
(Lank.) as an abbreviation of Lancaſter. ] 


(L. a) Pleadings. Whers Strangers Goods are 


Taten. 


Id. Ram. 1. ] F the cattle of a ftranger be ſeiſed, by virtue of a levari facias, 


Rep. 307- on the lands of the outlaw, and the outlaw had made a 44 
| 4 of ſuch lands before the exigent returned, the party muſt plead that 
it ſuc the leaſe was made before the outlawry ; per Cur. 5 Mod. 117. 
leaſe be not Mich, 7 W. 3. * by Holt: Ch. J. in delivering the judgment of the 
- 2 court, in caſe of Britton y. Cole. | 
ſcion, or afterwards allowed in the exchequer, he cannot have an action of treſ naſe ; for if it be 
nat found, he muſt go into the exchequer by way of monſtrans de droit, and plead it there; for he 
ſhal! aut falſity the King's title in an action. 12 Mod. 177. S. C. Comb. 470. 8. C. accordingly. 
72 442. S. C. accordingly. | 
1 
2. If the owner of the foil is outlawed, and the cattle of a com- 
moner are taken as iſſues, he muſt plead his title in the exchequer, 
unleſs his right of common is found by inquiſition on the outlawry- 
Carth. 442. in caſe of Britton v. Cole. | 
12 ro. 3. Where the plaintiff in outlawry would juſtify the taking the 
2. cattle of a ſtranger levant and couchant on the land, by virtue of a 
cot c. He /avart in action or treſpaſs brought againſt him, he ought to begin 
ought to with the cutlawry, and ſet forth all the proceedings; and not to be- 
—— in ſhort with the proceſs of levari only. Arg. And per Holt Ch. 
to be in all frangers who juſtify under proceſs of execution (except officers) 
being prove. ought to ſet forth 1 and ſo muſt the plaintiff, if he juſ- 
e tifies, Carth. 443. Hill. 9 W. 3. B. R. Britton v. Cole. 
C. Z. aud chat being omitted, the plea was ill. 1 


(M. a) Pleadings 


Atlawry. 1 


(M. a) Pleadings. By Officers. In Yuftifica- 


Zion. 


1. 1 N treſpaſs for taking the plaintiff's cattle, defendants juſtified 

by a levari facias on an outlawry. It was held that pleading 
only the writ of levari facias, and the execution thereof, is ſuf- 
ficient to juſtify the officer, but not a ſtranger, (as the plaintiff in 
the outlawry) who commands or requeſts the bailiff to do exe- 
cution ; for he ought to ſet forth the record o the outlawry, &c. 
Cumb. 471, Hill. 10 W. 3. B. R. Britton v. Cole. 


(N. a) Pleadings. Outlawry. To whoſe Suit it 
ſhall be a Bar. | 


E JN debt againſt executors, it is a good plea that the teſtator gr. Ut- 
was outlawed, and died outlawed ; tor they are charged of the lagary, pl. 

oods to the king in this caſe; ſo to ſay that he was outlawed of 8 
| Fans &c. per Littleton, Young, and Pigot. But per Jenney, it is 
only ar e Wat that they have nothing. Br. Dette, pl. 156. 
cites 8 E. 4. 6. 

2. Outlawry is no bar to the ſuit of an executor in chancery, 

becauſe he ſues en auter droit; per Ld, Keeper North, Vern, 

184. pl. 183. Trin. 1683, Killigrew v. Killigrew, 


L (0. a) Replication to Pleas of Outlawry. [ 366] 


30 RE SPASS by J. S. , D. The defendant ſaid, that at Br. Utlaza- 
another time A. brought treſpaſs againſi the plaintiff by name "7: 58. 


of J. S. of 8. in the county of NM. yecman, and proceſs thereof con- Sin — 
tinued till he was outlawed. Judgment if he ſhall be anſwered, The * dend the 
plaintiff ſaid, that the day of the writ purchaſed, and all times after, 2 
and at the time of the outlatory pronounced, he was dwelling at D. — 


abſque hoc that he was dwelling at S. And it was held a good plea; in bar, and 


for if the plaintiff was not then dwelling at S. he cannot be intend- 3 BY 

ed the ſame perſon wha is outlawed. Br, Nonabilitie, pl. 32. . „ 

cites 10 E. 4. 12. | wa: exvdans. 
ed by? 


name of F. S. of D. in the county of, Sc. The plaintiff reli, that at the time the ſuit was commenced 
againſt J. S. upon whom this outlawry was had, tbe /ajd J. S. now plaintiff, wes H ing at B. &c. and 
traverſed that be was living at D. And it was held a good replication to avoid the outlawry without 
a writ of error ; for if he were not dwelling at D. he cannot be intended the fame perſon. Le. 
87. pl. 108. Mich. 29 & 30 Eliz. C. B. Anan. gites 10 E. 4+ 12. and 39 H. 6.1. 
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cording to dwelling at D. abſque hoc that he was dwelling at S. &c. at the 
o year time of the ſuit in which the outlawry was, or ever after. And by 
ee the opinion of the court this was a good plea, and that he ſhall not 
(per.) be put to writ of error. Per Rede, True it is; for now he leaves 
F Close the outlawry good againſt J. S. of S. But he ſhall not ſay + no 
hay 4. * ſuch vill as S. without ſuing writ of error; for this diſaffirms the 
l. 9. n the outlawry ; nor ſhall he ſay that there is another perſon of the ſame 
note m) name, but ſhall be put to writ of error. Br, Utlagary, pl. 29. citcs 


prot . . 18. 


ſeems this 
opinion is not warranted by the year- book. 


Mo. 63. pl. 3. In an action popular, &c. the defendant pleaded, that the plain- 


575.8. C. tiff was outlawed, and demanded judgment if he ſhould be anſwered. 


— wo "The plaintiff replied that he had reverſed the outlawry by error. 


appear. And judgment that the defendant ſhould anſwyer over. And. 30. 
ee ak: Paſch. 6 Eliz. Palmer's caſe. 


66. pl. 30. , 

S. C. bu S. P. does not appear. D. 227. pl. 45. S. C. but not ex:@ly S. P———The de- 
ten ant pleaded outlawry. The plaintiff replied nul tiel record. At the time of the plea tlie 
plant was outlawed, but he reverſed it before the day of the bringing in of the record, and 4 
reſpondeas ouſter was awarded. Cro. J. 484. pl. 2. Triu. 16 Jac. B. R. Iſon v. Grey. D. 
227. b. 228. a. pl. 45 Hill. 6 Eliz. Anon. S. P. | 


4. But if in debt upon bond the defendant had pleaded an out- 


lawry, and the plaintiſ had replied a pardon, the writ ſhall abate. 


But in a popular action, if a pardon be pleaded, quære; becauſe a 


moiety is given to him who will ſue for it, and when once the ſuit 


is begun, then it becomes the plaintiff's own ſuit; which if it be 
his proper ſuit to all reſpects, it is like a debt on a bond. And. 
30. pl. 71. Palmer's caſe. 

5. In debt on a contract the defendant, after imparlance, pleads! 
outiawry in bar. The plaintiff replied nul tiel record. The de- 
fendant did not bring the record in at the day. Judgment abſolute 


mall be given, and not a reſpondeas ouſter. But per Berkley J. 


The plaintiff might pray, if he would, that the defendant anſwer 
[ 367 over; for it is delay only, and no error. Cro. C. 566. pl. 2. Hill. 
15 Car. B. R. Dawſon v. Lee. 


Ss o. (P. a) Pleadings in Avoidance of Outlawry 3 as us 


1. 12. 8 . 

; fuch Vill, &c. or, Dw2:llng at, &c. 
SP. Br. 1. B. of D. butcher, came by capias utlagatum and ſaii 
* .* that the day of the writ, &c. he was dwelling at S. aud 
Sans, pl. 95. J | : 

cites 22 H. was huſbandman, and never appeared in perſen, nor by attorney; 
6 16. abjque hoc that he was divelling at D. or was buteher ; and the other 


averred the contrary, being warned by ſcire facias, viz. the plaintiff. 
And it was held ill iſſue; for where the plaintiff averred that he 
— by P. I. his attorney, per Paſton, if he ſhall have this 
Hue, he ought to ſhew that it was another perſon that made P. I. 
his attorney, and gave name to him, abſque hoc that he is the ſame 
perfon wha made the attorney. By which the court demanded the 

PO STi | defendant, 


. N. 


// Bn, 


UAtlawry. 


defendant, and he appeared, and the court awarded him to replead; 
and it was ſaid that if he had not now appeared, other ca. ſa. 
ſhould be awarded, and he ſhould never have advantage of theſe 
matters, &. Quære cauſam. And note that this perſon 
was outlawed upon a ca, fa. upon condemnation. after plea 
by attorney found againſt him. Br. Utlagary, pl. 25. cites 
22 H. 6. 16. | 

2. If a man outlawed by name of F. S. of D. comes in by return of 
the ſheriff upon writ or precept, he may ſay that there are in the ſame 
county two D's, viz, Over D. and Nether D. abſque hoc, that there is 
in the ſame county any D. without addition, or any place or hamlet 
N by this name. Br. Utlagary, pl. 26. (bis) cites 22 H. 

23. | 
3. But if he comes in * gratis, he ſhall not have the plea, nor ſhall 

the king's ſerjeants maintain it againſt him; for it does not appear, 

whether he be the ſame perſon, and if he be in the hall,” aud is 

arreſted by an officer without writ by command of the court, be ſhall 
be examined whether he be the ſame perſon or not, and if he denies 

that he was dwelling at this vill, or that he was dwelling at a vill 

of the ſame name with an addition, as in Nether D. the court can 

do nothing but let him go; for no-averment can be taken by the 


king's ſerjeants in this caſe; and after he came in by return of the 


ſheriff, and had the plea ſupra. Br. Utlagary, pl. 26. (bis) cites 
22 H. 6. 23. 


* A catias 
117 tam 

in debt iſſued 
againſt 

. by the 
name of B. 
F London, 
which was 
returned nun 
inwuentus, At 
the day of 
return . 
Cams in 
gratis in 
proper 


perſon, and ⁊coui have pleaded that he was commorant at C. in the county of C. at the day of the writ 
Pu claſed, and always after pending the ſaid writ, and nat at Londin, &c. It ſeems he ſhall not have 
the plea ; for he is not grieved by the ontlawry, and coming in gratis, and not in ward of the 
ſheritf non conſtat curiæ, that he is the ſame perſon as was outlawed ; and here the plaintiff at 
vhoſe ſuit the outlawry was, is out of court. And at length the court held e pla nat ricerve 
une be comes in in ward by return cpi corfiusxe D. 192+ b. pl. 25. Mich. 2 & 3 Eliz; Milna ve 


Brown. 


4. A man was outlawed by name of FJ. S. late of D. who ſaid 
that the day of the writ purchaſed, he was dwelling at S. and no 


plea unleſs he ſays ab/que hoc, that he was dwelling at D. Br. Ut- 


lagary, pl. 48. cites 2 E. 4. 1. | 

5. In B. R. a man was ovut/awed upon capias pro fine, becauſe he 
was mainpernor of M. N. by the name of R. B. of D. in the county of 
AH. gent. and the outlatury was accordingly; and a man was taken by 


capias uttagatum at the bar, who ſaid that the day of the outlawry 


pronounced, he was dwelling at MH. in the county of H. abſque hoc, 
that he was ever mainpernor ; and per Cur. he thall not have this 
traverſe, becauſe he did not deny but that he was the ſame perſon; 
but he may traverſe thus, viz. to ſay ut ſupra, abſque hoc, that he 
was eyer dwelling at D. in the county of M. or that he was gent, 
and not yeoman, or that there are two of the ſame name in the 
fame vill, and that the one is gent. and the other yeoman, and 
that R. B. yeoman was mainpernour, abſque hoc, that he was 


mainpernour, &c. Br. Utlagary, pl. 58, cites 21 E. 4. 78. 


{9 


76. A man; wat ben in Weltminfier-Hall, hears de wan 


eutlared in action of account by name of J. B. of F. in the county of 
9 Dda S. wha 
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S. who ſaid that he was dwelling at C. in the county of # the day 
of the writ purchaſed, and aways after, and not at F. And a good 
plea, per tot Cur. for he cannot be intended the ſame perſon; by 
which the other ſhall aver, that he was dwelling at F. prout, &c. 
tempore, &c. Br. Utlagary, pl. 73. cites 10 H. 6. 4. 

7. Upon an outlawry in debt, the defendant in the original writ 
was named A. B. de C. in com. Denbigh ; he came in by cepi corpus, 
and ſaid that he was dwelling at D. the day of the writ purchaſed, 
and nat at C. the opinion of the court was that he fhruld ſay, that 
he was not dwelling at C. the day of the writ iſſued forth, 2 at 
any time afterwards, for if he comes to C. after the writ pur- 
chaſed, the writ is good enough. Moor 70. pl. 189. Tin, 6 Eliz. 
3. Anon. | : | 


(Qa) Pleadings in Avoidance of Outlawry ; as 
MMiſnaſmer, or Wrong Addttinn, 


* Mifprint- I, O NE G. de R. was outlawed by exigent, where there was not 

op for (ue any original againſt him; in the original it was Jo. de A. 

1 by which G. was diſcharged. Theloal's Dig. of Writs, lib. 11. 
cap. 4. ſ. 4 cites M. 44 E. 3. * Villejnage, 41. 

2. One Fo. Dale of G. was outlawed, and one came by capias 

utlagatum, and ſaid that his name is Fo. Stile of York, and not Jo. 

Dale of G. and prayed remedy; and had ſcire facias againſt the 

plaintiff to know if it be ſo or not; but he was not let to main- 

1 Thelaal's Dig. of Writs, lib. 11. cap. 4. ſ. 28, cites Tin, 

„ | 

One J. B. 3. Jobn Page, dyer, was outlawed, and Jo. Page came by capias 

brezver, was utlagatum, and ſaid that be was a brewer, and not a dyer; upon which 

vs 2 writ iſſued to the ſheriff to inquire if he was a dyer or not. But 

came in by the opinion was, that he ought to ſue his pardon, becauſe he is the 

car ia ut- fame perſon. Theloal's Dig. of Writs, lib. 11. cap. 4. f. 8. cites 


cr „ Hill. 5 H. 5. 8. and 12 H. 6.8, 


be was yeoman the day of the original writ purchaſed, and rot bi cxver 5 upon which iſſue was taken. 
Theloat's Dig. of Writs, lib. 11. cap. 4 f. 19. cites Mich. 1 E. 4. 2. 21 H. 6. 55. 12 H. 6. 8,—— 
But Hill. 5 H. 7. 16. in ſuch a caſe he adjoined to his plea, and ſo he is not the ſame perſon who 
is outlawed. Ibid. 


4. One John Den de M. in ſuch a county, butcher, was out- 

Jawed, and one Jo. Den de M. in the ſame county came by capias 

utlagatum, and ſaid that there is in the ſame vill one Fo. Den butcher, 

againft whom the fuit was, and that he is Fo. Den huſbandman, and 

net butcher, &c. And ſo that he is not the fame perſon ; and it was 

held a good plea to be diſmiſſed, he adjoining to his plea, that he 

never appeared to this ſuit. Theloal's Dig. of Writs, lib. 11, cap. 

[ 369 ] 4. ſ. 12. cites Hill. 19 H. 6. 58. 20 H. 6. 20, And fo agrees 
| Mich. 22 H. 6. 18. and fee Hill. 21 E. 4. 94. accordingly. 

5. J. S. knight came by capias utlagatum, and ſaid that he was 

not converſant, nor diuelling at D. &c. the day 7. the writ purchaſed 

nor ever after, and the contrary was maintained for the king and he 


pus 


we 


. * 


r 
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it to mainprize, and one N. ſurmiſed that he was outlawed at another”s 
ſuit, and prayed that he may remain in priſon, the defendant ſaid that, 
no ſuc h record, and the verdict was, that there was ſuch exigent re- 
turned: ſerved, but was not entered, and the clerk entered it now, and' 
well; and the exigent is recorded, though it be not entered in the 
roll; quod nota; and the defendant demanded oyer of the record, 
and had it; and becauſe he came in by capias utlagatum, by name 
of F. 8. knight, and by the outlawry he is named F. S. eſg; and he 
alleged that he was knight 20 years paſt, and for this variance, and 
becauſe he had no day in court by the other exigent now alleged, 
therefore he went without day by award, without trying whether 
he was the ſame perſon or not. Br. Utlagary, pl. 32. cites 38 
H. 6. 1. | 

6. Where a man appears, and ſays, that whereas outlawry is plead- Br. Trae 
ed againſt him as a mainpernor by name of F. S. of L. gent. he at the 2 2 | 
time of the mainpriſe, and always after was J. S. yeoman, abſque hoc, pl. 236. 5 
that he was the ſame perſon who was mainpernor, and does not traverſe cites S. C. 
that he was not gent. inaſmuch as he appears, he is eſtopped by his 22 Non- 
mainpriſe; but contra where he is outlawed upon the original, &c. or 5i. pars cites 
he does not appear, there he ſhall traverſe ut ſupra, that he was yeoman S. C. bur 
and not gent. Br. Utlagary, pl. 51. cites 10 E. 4. 16. = 4 


upon ſuch plea, the plaintiff ſaid thas he was gent. and not yeoman, and the iſſue received; for now 
it ſeems that he is not the ſame perſon. Br. Utlagary, pl. 51. cites S. C. | 


7. Treſpaſs againſt twa who were outlawed, and were taken by 
capias utlagatum, and the one ſaid that where he is outlawed by name 
of J. Stoke, his name is and was the day of the writ purchaſed 

. S'ockes, and not F. Stoke, and prayed ſcire facias againſt the 
plaintiff, and had it; who came, and faid that he is known by the 
one name and by the other; and he was let to mainprize. Br. 
Utlagary, pl. 53. cites 14 E. 4. 6. | 


4 


(R. a) Pleading other Pleas than no ſuch Vill, &c. 
Miſnoſmer, &c. | 


I, PE was admitted that where a man is outlawed he may ſay, 5-P-Ibid. pl. 
quod ipſ tam languidus fuit tempore utlagariæ, that he If Pa” K. 

4 appear propter periculum mortis. Bt. Utlagary, pl. 75. citess 

4 H. 5. : 

2. Where outlawry is pleaded in the plaintiff in debt, he ſhall not Br. Idemp- 
ſay that there are two of his name, the one elder and the other younger, . 
and the eldeſt is outlawed, and this plaintiff is youngeſt, but ſhall be 5. cites 8. 
put to his identitate nominis ; for dilatory ; contra upon plea in bar, C.—5. V. 


Br. Utlagary, pl. 55. cites 21 E. 4. 15. in _pracipe 


quod red- 


Gt; per tot. Cur. Ibid. pl. 56. cites 21 E. 4. 54.——Br. Idemptitate nominis, pl. 8. cites S. C. 


3. A man outlawed of felony, as acceſſary, ſaid that before the out- Teloal's 


lawry the principal was dead, and prayed writ to the ſheriff to reſtore a, 1 


im to his goods; and the king's attorney ayertgd that he was alive 11. cap. 4. 


at S. 22. cite? 
S8. C. 
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370 7 Atlawry. 
at the time, and he ſhall not have the writ before this tried. Br. 
Utlagary, pl. 30. cites 21 H. 7. 31. | | 


| (S. a) Outlawry. The Effect thereof. 


G. Hiſt. of I» T HE dilability by outlawry abates not the writ, but diſenables 


C. B. 163. the plaintiff, until he obtains a charter of pardon, Co. Litt. 
n 5 

ays that | 
outlawry does no; abate the writ, but is only a temporary impediment that difables the plaintiff from pro- 
ceeding; for upon ohtaininga charter of pardon, or reverſing the outlawry, he is reſtored to |; 
Jaw, and ſhall oblige the defendant to plead to the ſame writ. 3 New Abr. 765. tit. Out- 
awry, S. P. in the fame words. 


2. By the outlawry the original is determined. See Le. 30. pl. 
37. Watts v. Jordan. See 3 Le. 202. pl. 255. in caſe of Pye 
| v. Grunway. | 
Cro. E.706 3. If one at common law had judgment in debt, and after the judg- 
* ment he had outlawed the defendant, the plaintiff was at the end of his 
ſuit as to any proceſs to be ſued by himſelf; for he could not have 
ſci, fa. nor any other proceſs upon the judgment, but was put to Vis 
w#ew original; and though before the 25 E. 3. capias lay not in 
debt, nor was the body hable to execution for debt, yet it defendant 
be taken by cap. utlag. at the king's ſuit, no laches being in the 
party in continuing his proceſs, he ſhall be in execution for the 
plaintiff, if he will; for as the king is intitled to the goods, chattels, 
and profits of the lands, &c. it is reaſonable that if the defendant be 
taken at the king's ſuit, and the king has benefit by the party's ſuit, 
the party ſhall have beneht at the king's ſuit. Reſolved 5 Rep. 
88. a. Hill. 40 Eliz. B. R. Garnon's caſe. 
By the out= 4. When the party is outlawed on an original and meſne pro- 
Bere ceſs before judgment, if he be after taken by capias utlagatum, the 
, party cannot declare againſt him, but he ought to have a new afin 
| ptuniffis of debt, Cro, E. 706. pl. 28. Mich. 41 & 42 Eliz. C. B. in cate 
ha 2 of Leighton v. Garnon, 
Arg. Eid. 265. cites 13 H. 4. 1. and admitted per Cur. 

5. The party at whz/e ſuit a perſon is outlawed, has an intereſt by 
the outlawry, as well as the king. Sic dictum fuit. Sti. 348. in 
caſe of Ellis v. Pippin. | | 

6. Every outlawry is a judgment. Chan. Rep. 10. in the earl of 
Oxford's caſe, cites Doct. and Stud, lib. 2. eap. 21. 21 H. 7.7 
9 H. 6. 20, | | | 
7. Outlawry on a bond upon meſne proceſs before judgment, does 
not altor the nature of the debt, nor create 4 lien upon the land, 
But where there is an outlawry, and a ſeifure thereupon, the debt 
attaches upon the land, and ſhall be preferred to a judgment, though 
prior to the outlawry. But it is the ſeiſure that gives the pre- 
ference. 1 Salk, 80. Trin. 1714. in Canc. Erby v. Erby. 

8. The nature of the debt is not changed by the outlawry. Arg: 
and admitted by 4 — Gib. 265. Paſch, 4 Geo. 2 B. R. in 
eaſe of Cooke v. Champnels, | 

| (T, a) Dif- 
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AUtlawry. 


(T. a) Diſcharged by Pardon. 


1. 5 E. 842 E. NAC TS, That where the plaintiſf recovers 2 
2 | damages, and the defendant 1s thereupon outlawed 8 10 
at the king's ſuit, no pardon ſhall be granted, except the chancellor be ſtatute, ; 
4. . . . . 2 the dle 
certified that the plaintiff is ſatisfied his damages, 2 F 
a One outlawed upon « 
ca. . at the ſuit of executors, was in priſon in the Fleet. One of the ex-cutors el to him all ian 
£:4 :1-c11io75, Whereupon he prayed a ſci. fa. againſt the executors, to aniwer the deed. The 
juſtices were in doubt if he ſhonid have ſci fa. firſt, or his charter of pardhu firſt, and then ſci. 
fi, At length ſci. fa. was granted by advice of the juſtices, by reaſon of theſc words of the ſtatute ; 
and if upon the return of the ſci. fa. they cannot deny the deed, then it is proved chat gree is made 
upon this recovery ; and thereupon he ſhall have his charter of pargon. Fitz hi. tit. Scire facias, 
pl. 150. cites H. 13. H. 4. And ibid. tit. Charter, pl. 28. cites 13 H. 4 That if one be out- 
lau cd upon a capias ad fatisfaciendum, &c, he ſha}l not have charter of pardon till the chancellor be 
certified that he has made gree, &c. 


And where one is autlatwed by proceſs before appearance, no pardon Ita may 
ſhall be granted, except the chancellor be certified that the perſon out- de outlawed 
{awed hath * yielded himſelf to priſon before the juſtices of the place from pole — "EM 
whence the exrgent iſſued ; that is to ſay, if from the king's bench, then %rixy; writ 
he ſhall yield himſelf there; and if from the common bench, then he ſhall of error, by 
jield himſelf there; and if from the juſtices of oyer and termmer, whilſt which the 
they ſit, he jhall yield him before them. And if = be riſen, then he ,oved, and 
Hall yield him in the king's bench; and the record with the proceſs he o>tains 


ſaall be removed before them by writ, Hm and 


in 5 ſcire 
facins, the plaintiff may now declare in B. R. notwithſtanding the ſtatute [of 5 E. 3. 12] is, that be 


Hull render lu mſelf to the priſon of the court where the exigent I uc, per Fairfax, quod non negatur. Br. 


Error, pl. 133. cites 1 H. 7. 12+; ; 


And the juſtices before whom they ſpall ſo yield them, ſhall cauſe the“ In treſ- 


party plaintiff to be warned ts appear before them at a certain day; at —— 


which 7 if the warning be duly witneſſed, and the plaintiff appear, was out- 
then ſhall they * plead upon the firſt original writ as though no outlaw Led, and 
ry bad been; but if he come not, the outlawed 2 55 ſhall be delivered Je- 


bd = ter Lad Av 
by virtue of his charter. And note, that all ſuch charters are of the . fs 
king's grace, as before they have been. | ſpire facias 
| againſt the 
plaintiff who appeared and counted againſt him, and the defendant all-ged diſcontinuance of proceſi. Quære 
he ſhall have advantage thereof; for the /tatute is that be fhall plead upon the original, as if vs 


cb extlawry was, And per Skip. if the meine proceſs be diſcontinued, the original is diſconti- 


nued, And per Greene, if the defendant will have advantage thereof, he ought to have writ of 
error, as at the common law ; but when he ſues charter of pardan by ſeire ſacias, hs affirms the proceſs 
gend, and 2 anſwer as if he had appeared upon the original, Quære. Br. Utlagary, pl. 27. 
cites 24 42. | 

If a man * outlawed, and ſus charter of pardon, and has ſcire facias againſt the party, in this caſe 
th: plamtiff ought to declare againſt him, becauſe by the charter the original is determined. Br. Non» 
foit, pl. 29. cites 21 H. 6. 50 ——— hr. Count, pl. 37. cites S. C. For this ſtatute wills, that they 
plead upon the original, which cannot be without count. Contra where he is outlawed, and upo 
eapias Wy i comes and pleads miſn[mer, and has ſcire facias againſt the plain'sff, who comes an 
aintamns the original, there the plaintitf ſhall not count; for the original is determined by the outlatwry, 
but in the firſt caſe it is revived, and there he ſhall recover or ſhall be barred, and in the othen 
— ns not recover, but the defendant ſhall be awarded to the Fleet. Nota diverũtatem inde, 

vid dont © + on br 2 D 


2. Theloal's 


13 ya » e 44% yo $i W ee e ee eee * N 
3 n e 8 7 op 24 4 hc 4 _ 7 * 4 
. a. LY PY -» wb tad, 
— 


* OT OE Tere 


e (IE n Fog A . rr «3 Gorges. - 5 8 8 * 2 7 
W W „ 22 ibn bt by * 464-4 ad 
, 0 y e 


N 
A 
n 


* 9 A mana 8 n 
1 3 . by & * MD 
4 0 5 2 2 "Bats oh x 
——— I COT Ä :ʃ—2—IAE—ůũ 4 14 
EPL N. 


1 —— 


whe 


4 = — 


ns 
3 


r 
2 * — 


OO 


N A er 
* 
„ „ ap. © 1 


7 


— 
. tr ur As * 


2 
ne 


— 
r W * 


eee 


a 


35 


Ferre 
. 


5 


88 


ee n — _ 


3711 Utlawry, 


Br. Utla- 2. Theloal's Dig. of Writs, lib. T. cap. 15. ſ. 3. ſays, it ſeems 
Rax, pl. 35. the opinion. of the book of Mich. 13 E. 3. Utlawry 49. is, that 
5. Tha ag eutlawry at the ſuit of the party in oyer and terminer de uxore rapta, 
ai -x N abdutia cum bonis viri, is only as an outlawry in treſpaſs, and that 
fawryi® after charter of pardon had of ſuch out!awry, ſuch perſon out- 
mp4: %25 lawed ſhall maintain afliſe upon ſuch title before, &c. But if the 
bar, and outlawry had been of felony, he * could not have affiſe without thew. 


the plaintiff ing title of later time after the outlawry, notwithſtanding his char. 


xe ter of pardon. 

pardon, and bad afſiſe without zitle {rerun after the pardons 

*[372 

3. In appeal of death by one outlawed of treſpaſs, the defendant 

paſſed quit without being arraigned at the ſuit of the king. The- 
loal's Dig. of Writs, lib. 1. cap. 15. f. 7. cites Mich. 18 E. z. 
35. Utlar. 47. | 

* One out- 4. One outlawed of treſpaſs may, after charter of pardon pur. 


lawed mall chaſed, have action for falſe impriſanment, though] made before the 


9 1 ontlawry. But it was ſaid that he ſhall net have * action of debt, ner 
ik he bar bis Of goods carried away before, &c. becauſe action of them is given to 


charter of the King, Theloal's Dig. of Writs, lib. 1. cap. 15. ſ. 8. cites it 


* as adjudged H. 20 E. 3. 45. & 29 Aſſ. 63. | 
of the returu of bis writ of debt, notwithſtanding that he be outlawed the day of the writ purchaſcd 


Theloal's Dig. of Writs, lib. 1. cap. 15 f. 14. cites Paſch. 9 H. 5. I. per Huli. 


5. In ſuit of execution out of a recognizance in chancery, executio 
was awarded, and the land of the defendant put in execution 3 un 
which the defendant brought writ of errer, againſt which it 45 
pleaded that he was outlawed in treſpaſs, and he fhewed his chart! 
of pardon, and that he had ſued ſcire ſacias according to theft, oc 
where it was ſaid that his action was determined and extinct. by 
the outlawry. But becauſe he was to diſcharge his pant 
by the ſaid writ of error, and that the king ſhould not have ad- 
vantage by this ſuit, it was adjudged that he ſhould well have this 
ſuit by writ of error, &c. Theloal's Dig. of Writs, lib. 1, 
Cap. I5. f. 7. cites Paſch. 21 E. 3. 17. & 29 Aſſ. 47. 


Futin 6. One outlawed of treſpaſs at the ſuit of the party, ſhall not be 


fand, anſwered after his charter of pardon had, if he does not a.lege 


—_—— that be has ſued ſcire facias againſt the plaintiff according to the 


pardon was ſtatute, notwithſtanding that the exception be taken by a ſtranger 
purchaſed the the ff ſuit. Theloal's Dig. of Writs, lib. 1. cap. 15. ſ. 4. 


wry Cites Paſch, 21 E. 3. 55. Nonability 6 & 8. and Paſch. 20 E. 3. 


| pleaded, Charter 19. 


the opi- | d ä 
nion of Thorpe was that the outlaw nerd rot to allege that he had ſued the ſcire facias, becauſe by his 


charter hg is reſtored tu the law. Theloal's Dig. of Writs, lib. x. cap. 15. ſ. 4- cites Mich. 44 E. 
3.27. 2 e „„ | 

7. Three were outlawed in treſpaſs. Loy got a charter of par- 

don, and ſued ſcire ſacias againſt the plaintiff,” The writ was re- 

turned tard?, and the plaintiff in treſpaſs came, and counted agarn/t 

2, notwithſtanding the writ was not returned, and he had capids 

utlagatum againſt the zd who did not come, and [ capias] again} 

1 | x | f 1 ˖ ? 


Utiawry, _ 


his mainpernors; and his charter loſt its force, notwithſtanding the 
- writ was not ſerved, becauſe he found mainprije to be de die in diem. 
Fitzh. tit. Reſponder, pi. 85. cites Paſch. 27 E. 3. 77.—[Paſch. 
27 E. 3. I. a. pl. 3. . | 

8. In attaint upon verdict in afſiſe, if outlawry be alleged in the 
plaintiff for the damages in the ſame aſſiſe, and he brings his charter 
of pardon, he fhall.be anſwered before gree made to the defendant 
of the damages recovered is the firſt action. Theloal's Dig. of 

Vrits, lib. 1. cap. 15. f. 28. cites 30 Aſſ. 20. 8 

9. In debt the defendant was outlawed, and ſued charter of pardon, fitzn. tit. 
and ſcire facias returnable. at ſuch a day, but the ſame was not re- Reſponder, 
turned. The plaintiff in the action came at the day, and prayed 6 
that the defendant be demanded. But Thorpe denied it, unleſs the © 
plaintiff came in by proceſs, To which it was faid for the plaintiff, 
that he had day by the roll, and that at this rate the defendant 
might delay him for ever. But Thorpe ſaid he was at no miſchief, [ 373 ] 
and that if he would aid himſelf, he might ſue the ſame writ by which 
he was warned; and ſo he did. Paſch. 39 E. 3. 7. b. 

10. If a man be diſabled by outlawry pleaded in a real action, and 5. P. Br. 
he brings pardon bearing date pending the writ and after the plea 1 
pleaded, yet this is good, and the tenant ſhall anſwer; and yet 8.7 
the demandant was once diſabled pending the writ. Quod nota. loil's Dig. 


Br. Nonabilitie, pl. 6. cites 44 E. 3. 27. a 


cap. 15. [. 14. cites S. C. That the demandant at the day given by inparlance, after the outlawry 
pleaded, breught in his charter of pardon, and was an/werecdt. - „ 


11. One outlawed purchaſed a charter, and /hewed that the 
plaintiff was ready at the bar, and prayed that he count againſt him 
without ſuing ſcire facias; but becauſe the plaintif* had no day in 
court, it was commanded the defendant to ſue ſci. fa. againſt the 
plaintiff &c. Fitzh. tit. Reſponder, pl. 39. cites Trin. 46 E. 

pf a ; 7 : - 
: 1 If a man is outlawed in debt, and the defendant purchaſes And te 
charter of pardon, and ſcire facias againſt the plaintiff, and he makes 77 
default, this is n __ the defendant ſhall go quit. Br. a6" ng 
» Ws 7. : 


| | Default, pl. 87 . Cites 22 cap. ut!, 
a a | againſt the 
defendant, does not maintain his crit, Ibis. 


13. He who is convicted, outlawed, or by any lawful manner is 
attainted of felony, ſhall not have any action, real or perſonal, in 
any manner before the charter of pardon obtained. But after the 
charter obtained, he may have action upon right, title, or other cauſe 
commenced or accrued after the charter had, and not before. Theloal's 
Dig. of Writs, lib. 1. cap. 15. f. 24. ſays this appears by the 
books there before noted. | 

14. One outlawed after judgment in debt came gratis and rendered The re- 
himſelf in bank, where he was condemned, and was committed to the Pry po 
Fleet, (as he ought, though it be not uſual to do ſo) and then ſued Kar for 
4 certiorari to the Ch. J. of C. B. to remove the tenor of the record the plain- 
of the outlawry into chancery, and to certify his render, and being in hen e 
priſon; which was done; but without ſaying «whether the plaintiff flatute 5 E. 
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. cap, 12. was ſatisfied or not; and thereupon he had his pardon, ita quod fiet | 


ſays rectus in curia, &c. where it ſhould be, raph e [atisfaceret guerenti. the 

þ erm And upon 2 ſcire facias's againſt the plaintiff, and 2 nihils returned, the 

out/awry the pardon was allowed, and the outlawry diſcharged ; whereas he 69. 
after jage had not, in truth, ſatisfied the plaintiff. D. 172. a. pl. 10. Mich. 

ment w ther I & 2 Eliz. Anon that 

ien, but N 8 | law 

only where outlawry is upon proceſs before appearance; and in this cafe no charter ſhall be this 


granted, till it appears to the chancellor by certificate, &c. that the outlaw has rendered himſelf 
to priſon in the court where the exigent iſſued ; and he ſhall not be delivered till the party be 
warned, aud the warning witneſſed, and to make the plaintiff to plead upon the original, if he 22 
will, Kc. And notwithſtanding thoſe words, 2 nibili in ſcire facias have ay counteryailed a ſcire 
fect. But he ſays it appears by Fitzh. tit. Charter, cap. ultimo, viz. 13 H. 4. that after con. ou 
demnatian in debt, if the defendant be outlawed, he ſhall not have charter till the chancellor be 
ſatisfied. And the form of pardons of outlawry after judgment is, that the plaintiff is ſatisfied, 5 
or that per debit* proceſſus coram juſticiariis habit“ conſiderat' exiſtat, quod idem defendens 
verſus dictum querentem iret quietus, &c. and no clauſe of ita quod ſtet rectus, & c. For this clauſe 
#5 in pardon of outhawry before judgment, or where he is in caſe to make anſwer to the plain. 

Richardſor Ch. J. acquainted the court, that a certiorari came to him out of chancery ts certify law 
tobe tenor of a record of outlawry, to get a charter of pardon; that the clerk of tbe cut ies ingroſſed 


it, and mderſed that the party reddidit ſ to prijon, (the outlawry being before judgment ;) whereas he 3 
really never did appear, my rendered himſelf ; that the party, at whoſe ſuit, complained thereof to for 
bim who vpon examining the clerk and prothonotaries found, that upon all outlawries the ce. cap, 
entered upen the roll of courſe, that the outlaw reddidit ſe, and are always certified, though falſe; and this Mi 
courſe was allowed by the cart. But to ſati:fy the flatute of 58 E. 3. and for the benefit of the party ie 
who ſues, they ordered that 19 ſcire facias ſhall be upon ſach pardon till the party, wvbs furs the pardon, ha; we ad 
eppearcd to the party's action. And this order was commanded to be obſerved, and entered in Fo 
every office of the court; and the “ reaſon of the entry and courſe quod reddit ſe, where he had 35 1 
not, is for the eaſe of the ſubjeR, becauſe it would be great inconvenience that ſubjects in the = 
remote parts of the kingdom, being outlawed, cannot have pardon thereof, without making per- G 1 
-fona! appearance in court. D. 172. a. Marg. pl. 11. cites 5 Car. C. B. Molincux's caſe. ; 
* | 
[37 4 21 2 | % - F 4 
15. In debt it was agreed, that if A. be outlawed in debt, and ice 
obtains a releaſe of the party of that debt, and after by act of par- The 
liament all cutlawries are pardoned. When the party is fatisfied, H. t 
then the outlawry is diſcharged; for the releaſe is a ſatisfaction in . 
law. Noy 5. Albany v. Manny. „ 5 ie dr 
16. In a ſuit by huſband and wife, the defendant pleaded out- * 
latory of the huſband in bar; and upon demurrer it was inſiſted, that 5. 
the outlawry, ſo far as the crown was concerned, was pardoned by Mar 
the general pardon. But per Cur. The plaintiff ought to haue re- anot 
g plied, and ſhewn that he was not a perſon excepted. Hard. 60. pl. the; 
1 1. Trin. 1656. in the Exchequer. Swan & Ux' v. Porter. £% 
g 7. Outlawry cannot be diſcharged on an act of ohlivion, till 1 
= ; the party has brought his 2 facias on the at parlianient; per brokel 
1 Cur. Sti. 348. Ellis v. Pippin. | | Halti 
| 18, The king cannot pardon an outlawry at the ſuit of a private nion 0 
. ” * fonal, 
5 Arg. Show. Parl. Caſes, 72. in the caſe of the King v. 
aden, cites 5 E. 3. 12. | 6. 
5 | Corp 
| 7 


(U. a) Diſability of whom, and How far, as 1. abilic 
FR | Actions. chaſe; 


| - | | the la 
1. O TLAWRY alleged before the coroners, and not returned, not tl 
mall not diſable the plaintiff in aſſiſe. Theloal's Dig. of K jo 


Writs, lib. 1. cap. 15. ſ. 20. cites 28 Aff. 4. 9. 


2, Where 


te 
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2. Where a man brings writ of error to reverſe an outlawry, there D | 
the ſame outlawry is no plea in diſability of his perſon, becauſe he b wa ib. 
the ſame ſuit is to reverſe the ſame outlawry. Br. Utlagary, pl. r. cap. x5. 


: ſ. 18. ſays 
69. cites 39 All. 20. 1 foams. 
that the opinion of the book of Paſch. 7 H. 4. fol. 40. is, that in writ of error to reverſe out- 
lawiry, it is no plea to ſay that the Plaintiff is outlawed in arsther ſuit or action, and ſo diſabled to ſug 
this writ of error; for otherwiſe it will follow that he ſhall be infinitely delayed. . Br. Ur- 
lagary, pl. 6. cites 7 H. 4. 39+ S. C. S. P. Though there are 20 outlawries againſt him. 
Br. Nonability, pl. 12. cites 8. C. S. P. 2 Le. 211. pl. 243» in Moulton's caſe, Cites 7 H. 
4. 10%. — And G. Hiſt, of C. B. 159. cap. 17. ſays, that when one brings a writ of error to re- 
verſe an outlawry, outlawry in that ſuit, nr at any ſiranger's, ſpall nat diſable kim; for if he were 
outlawed at ſeveral men's ſuits, and one ſhould be a bar to another, he could never. reverſe any 
of them. The outlawry. itſelf is no objection, for that would be ec p ejuſdem rei cujus patitur 
6: /tiz: Nor is another outlawry pleadable in bar to ſuch writ of error, for then 2 erroneous 
ontlawries would be irreverſable; and therefore that is tantamount to exceptio ejuſdem rei 
cujus petitur diſſolutio. So if there be an attaint brought on a verdict, outlawry grounded on 
that verdict ſhall not be pleaded in bar, for the reaſon above. 3 New. Abr. 762. tit, Out- 
lawry, S. P. in the ſelf-ſame words. 


3. It was adjudged that an executor outlawed may maintain action S0 of an 
for the death of the teſtator. Theloal's Dig. of Writs, lib. 1. 99*%"4- 


cap. 15. l. 16. Cites 14 H. 6, 14. and Hill, 21 H. 6. 30. and Nonabiliy, 
Mich. 21 E. 4. 49. according]y. ph In _ 


by all the juſtices. S. P. becauſe the ſuit is en auer droit, viz. in the right of the teſtator, and 
not in his own right. Co. Litt. 128. a.—8. P. And alſo becauſe th: perſon whom be vepreſents 
bas the privilege of the law 5 and not ſuing for himſelf, where he has the advantage of another, 
where that is no objection to his repreſentation, it is no objection but he ſhuuld be anſwered. 
G. Hiſt, of C. B. I 59. cap. 17. 


4. It was held, that one outlawed /hall not have traverſe to an [ 375 ] 
effice found for the king, which grieved him before the outlawry, Rn 18 
Theloal's Dig. of Writs, lib. I, Caps 15. ſ. 22. cites Paſch. 21 outlawed 


H. 6. fol. 1. cannot tra- 

5 N : verſe an 
ice; for it is in lieu of action againſt the king, Quod nota. ® quzre of petition or monſtrans 
de droit. Br. Nonability, pl. x. cites 26 H. 8. 1. 

* The original is (car.) | 


5. He who is outlawed for felony ball not anfever to any; per Men er- 


Markham, which Watman denied, and that he ſhall anſwer to ang e 


another's ſuit, but none ſhall anſwer to him, nor to his ſuit ; which anſwer" tn 
the reporter agreed for law. Br. Utlagary, pl. 47. cites 2 E. a _— 

# I, Tz gate 7 My 
4 5 4 | becauſe it 

5 to their prejudice, and by reaſon of the poſſibility of their being pardoned. Put in an action 
brought by them, they ſhall not be anſwered, becauſe it is to their benefit. Noy. 1. adjudged. 
Haſtings v. Blake. The reporter ſays, note that this judgment was much againſt the opi- 
nion of Walmſley, who ſaid it was in vain to put any man to anſwer in an action real or per- 
ſonal, ho has in truth nothing to be taken in execution. 


6. Outlawry in the mayor is no diſability; per Nele J. Br, 
Corporations, pl. 63. cites 21 E. 4. 7. 12. 27. 67. | 

7. If the defendant pleads an outlawry in the plaintiff in diſ- Holt Ch. J. 
adility of his perſon, and the plaintiff after that plea pleaded pur- rows 7 a 
chaſes 4 charter of pardon, becauſe the charter hath reſtored him to wb N . 
thc law, the defendant ſhall anſwer. So note the diſability abates 135. b. is 


not the writ, - but diſinableth the plaintiff until he obtain a charter he un- 


lay = ” — 4 d ſt d 
or pardon; and ſo it appears here by Littleton. , Co. Litt. 128. op ile 
' (x) | : div rfitys 
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when the 
ce of ace 
#164 accrues 
to the 
plaintiff at 
a time at 
which he 
is wrder the 
Aſability of 
an Out. 


Utlawry, 


8. If the ground or cauſe of the action be forfeited by the outl, 
then may — EA. in bar . action, as "aft 
action of debt, detinue, &c. But in real actions, or in perſonal, where 
damages be incertain (as in treſpaſs 75 battery, of goods, of breaking 
his cloſe, and the like) and are not forfeited by the outlawry, there 
37 muſt be pleaded in diſability of the perſon. Co. Litt. 128. 

( | 


de, there the plea of outlawry in abatement ſhall quite overthrow the writ, and after re- 
moval thereof he muſt begin de novo ; but where the diſability of outlawry comes after the cauſe 
f arion accraed, there the plea of outlawry is only a temporary diſability, which does not abate 
the writ, but is only quouſque ; and after removal thereof he may re-continue the action by 
re-ſuramons, &c. 12 Mod. 400. Paſch. 12 W. 3. 1700. in caſe of Lady Faulkland v. Stanion. 


1376 
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and wife 
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9. The plaintiff being outlawed, was not admitted to ſue. 
Toth. 239. cites 4 Ja. lib. B. fol. 69. Grevill v. Banks. 

10. An outlawry being pleaded at the defendant's own ſuit, was 
overruled. Toth. 240. cites 8 Car, Hemmings v. Davers. 


(W. a) Diſability as to Actions. How far the 
Diſability of one ſhall diſable another. 


1. 1 N writ of account ron it was held that if one is outlawed 
of felony, the other not be anſwered. Theloal's Dig. of 
Writs, lib. 1. cap. 15. ſ. 5. cites Trin. g E. 3. 461. 

2. Outlawry in treſpaſs in one of the demandants in præcipe 
quod reddat, is a diſability of both during this outlawry ; but where 
one of the demandants is outlawed of felony the tenant ſhall anſwer 
to the other who ſhall ſue alone; for this is a ſeverance in law. 
Theloal's Dig. of Writs, &c. lib. 1. cap. 15. f. 2. cites H. 33 E. 
3. Utlawry 5. and Trin. 30 E. 3.7. | 

3. Monſtraverunt ſhall not abate by the outlawry of one of the 
plaintiffs. Theloal's Dig. of Writs, lib. i. cap. 15. ſ. 23. cites 
Mich. 1 H. 5. 14. h | „ 

4. It was held that in perſonal action 88 two, outlawry 
in the one is a bar to both. Theloal's Dig. of Writs, lib. 1. cap. 
15. f. 15. cites 14 H. 6. 14. | 

5. Debt by two executors ; outlawry was alleged in diſability of 
the one; judgment if he ſhall be anſwered, and becauſe he is not 
to recover to his own ule but to the uſe of the teſtator, therefore the 
defendant was awarded to anfwer ; quod nota. - Br. Nonability, 
pl. 20. cites 19 H. 6. 14. | | 

6. Outlawry in an attorney, or prochein amy who ſues for an 
infant, is no diſability. Br. Nonability, pl. 18. cites 21 H. 6. 

O 


30. | | | 

7. Baron and feme ſhall not have action, if the feme is waived. 
Thcloal's Dig. of Writs, lib. 1. cap. 15. ſ. 21. cites Hill. 21 H. 
6. 30, 31. and Trin. 8. fol. 2. Utlawry 17. | 


The defendint pleaded outlawry. But per Cur. the plea is ill to allege outlawry in the huſ- 
band, when he and his wife ſue as adminiitratcrs, Hardr. 60. pl. 1. Trin. 1656. in the Exche- 


guer. Su an & UX v. Porter. 


8. It 


e 


wſ- 
he- 
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8. It was held, that a mayor and commonalty ſhall have action, 8. P. Co. 


notwithſtanding that the mayor be gutlatedl. Theloal's Dig. of Litt. 128. 
Writs, lib, I. cap. 15. f. 17. cites rin. 12 E. 4. 10. a. becauſs 


tiic uit is 
en auter droit. 


9. Judgment in efeciment againſt 6 defendants, who brought a But it was 
writ of error. The defendant in error pleads an outlawry againſt one 7 Tk 
of themz and upon demurrer it was held by 3, contra Haughton, 4% le dee 
that becauſe this ſuit is only by way of diſcharge, wherein he ſhall be 5:rred, 
recover nothing, but only to be re{tored to what they had loſt, and 4 ng 
being inforced to join, becauſe that plaintiff was defendant in the 2 
former action. They agreed it was no good plea, and atwarded againſt one 
that he ſhould anſwer 1a the error. Cro. J. 616. pl. 1. Trin. 10 is 2 gooe 
Jac. B. R. Bythall v. Harris. | bar 


the other 
for pu:ſuing the error, becauſe they are to recover. Ibid. in the S. C. 


10. If 2 tenants in common are of a rectory for years, and one of 
them is outlawed ; yet the other, upon ſhewing the matter, may 


have debt for the moiety; per Twiſden J. Sid, 49. pl. 11. Mich, 


13 Car. 2. B. R. in caſe of Cole v. Banbury. 


(X. a) Action. Outlawry. Diſability. Mhat 
Acdlions the Outlaw cannot bring. 


E IN appeal of death the defendant pleaded outlawry in the 3 - Ip 
plaintiff, The defendant went quit without being arraigned 178. b. p. 
at the ſuit of the * upon the declaration; for if the plaintiff — Br. Ap- 
gets pardon, or reverſes the outlawry after, he may have another Pe pl. 
appeal. Br. Appeal, pl. 146. cites 18 E d Fitzh. Utlawry 57.5 *: 
Ppeal. Br. Appeal, Pl. 140. CIteS 18 E. 3. and Fitzh. Otlawry tj AK 
47. And Brooke ſays, and fo fee that this award is not peremp- 26.—2 
tory. | | | Hawk. Pl. 
| | C. 162. 
cap. 23. ſ. 32. ſays that one outlawed in a perſonal action, (ſo long as the outlawry continues 


in force) cannot bring any appeal whatſocydr. 


2. A man condemned upon a recognizance, where he pleaded fuf- [ 377 ] 
ficient bar by defeaſance, bearing date before the recoguixance, and | 
delivered after, brought thereof error ; and in the writ of errcr the 


defendant, who had execution, pleaded outlawry in 5 9575 in diſ- 
2 


ility of the plaintiff; and becauſe the plaintiff in this ſuit is not 
to re-have any thing but a diſcharge of the recognizance, there- 
tore it was awarded no plea, and they proceeded to reverſe the 
irſt judgment; for the party was pardoned of the outlawry after, 
and the king cannot have this ſuit by the outlawry, which goes to 
have diſcharge, as he may have debt upon an obligation which is 
to recover debt. Quod nota ibidem. Br. Nonabilitie, pl. 26. 
cites 29 Aff, 47. 

3. It was held, that if tenant by flatute-merchant be outlawed in 
treipaſs, he ſhall be barred in %%. Theloal's Dig. of Writs, 
b. 1. Cap, 15. ſ. x1, cites Mich. 11 H. 6, 7. * 

Vor. XXII. | E e 4. If 
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4. If the demandant in a cet be outlawed in a perſonal action, 
this outlawry may be pleaded in bar of the action, becauſe the arrear- 


ages aredue to the king. 2 Init. 298. 
SC. cited. F. In aadita querela to avoid a flatute for uſury, the defendant 


; P l . ” ra p 
* _ pleaded an outlawry in bar. It was objected upon demurrer, that 


Fac. B. R. it is not plcadable in this ſuit, which is only by way of diſcharge, 
mn cole of and not to recover any thing. And the Ld. Ch. I. held accord- 


Rethel v. - . 
Parry, to ingly; for one outlawed cannot ſue in any court, unleſs to reverſe 


have been his own outlawry; and where the action is ad lucrandum, there 
aviudzed ought to be ability in the perſon; and that it is all one to gain by 


1 k 3 5 
Lea 3 way of diſcharge, as by way of perquiſition. And judgment that 
god. plaintift take nothing by his writ. Cro. J. 425. Paſch, 15 Jac, 
5 J. B. R. Griffith v. Middleton. ; 

de- 
ridge and Chamberlain J. contra. Houghton J. held that it would be very miſchievous upon 
an outlawry in cafe of error, attaint, or audita querela, which are only by way of diſcharge, if 
it ſhould be any bar, this writ being only a commiſſion. Cro. J. 616. Trin. 19 Jac. B. R. in 
caſe of Bythal & al' v. Harris. 

One is out/awed in debe, and taken upon the capias, and committed to the Fleet; and the 
warden of the Fleet permits him to go at large voluntarily, and after the executor of the plaintig 
in det takes him in execution again upon a new writ, and upon this taking he brought an audita 
querela, and ſhewed this matter. To which care in the plaintiff (in audita querela} was pleaded ; 
upon which plea he demurred. And per tot. Cur. after ſeveral arguments at bar, it was re- 
folved that outlawry was a good plea in diſability of the plaintiff in this caſe, becauſe this writ 
3s not directly for rever/ins the zutlowry (as error) but is founded upon a tort, 1 upon the eſcape, 
and not upon the record. And for authority in this point, the Ch. J. cited 6 E. 4. 9. b. 10. 2. 
Sid. 43. Mich. 12 Car. 2. C. B. Jaſon v. Kete. Note, that Bridgman Ch. J. well obſerve!, 
that audita querela does not lie for other run than becauſe when any priſoner is taken here, be i 
Ermagbt t th: bar, and it is demanded »f bim what be can ſay why be fhould not be committed to the Fl: ; 
at which time the plaintiff here ought to have pleaded this matter before ; and therefore he 
ſhall not have this writ, for one ſhall never have audita querela for any matter which he might 
have pleaded before. Sid. 43. Trin. 13 Car. 2. C. B. Jaſon v. Kete. 

In audita quereia the plaintiff d-clared that be and one P. were bound to D. the teſtator to pay 1000. 
that in an achien brought aparnſt him be was cutlawed ; that afterwards D. brought amther action agi 
F. pn the fame bond, and bad judgment; and that P. was taken by à ca. fa. and diſcharged by D. 
conjert ; and ſo prays to be relieved againſt this judgment and outlawry. The defendant proteſtarts 
that the det was not ſatified, pleads the outhitwry in di ability. And upon demurrer the court agreed 
that if the judgment had been erroneous, and error brought, the outlawry, which is only a ſuper- 
Krufture on it, would fall by conſequence ; but an audita guerela meddles not with the judgment, but 
admits it god ; but only upon ſome equitable matter arifing ſince, prays that no execution may be mad: 
«por it; and the plaintiff has no remedy here but to ſue out his charter of pardon. Mod. 224. 
PL 13. Mich. 28 Car. 2. C. B. Higden v. Whitchurch. | = 


6. It was agreed by all, that in error or attaint outlawry in the 
plaintiff is no plea in diſability; and they faid that there is no dif- 
ference where the outlawry was at the ſuit of the defendant, and 
where at the ſuit of a ranger ; for non admittitur ejuſdem rei ex- 
ceptio cujus petitur diſſolutio. Sid. 43. Mich. 12 Car. 2. C. B. 
Jaſon v. Kete. 2 

Freem. 7. In an information qui tam, &c. the defendant pleaded outlawry 
Rep. 233. ef the informer in diſability. Upon a demurrer it was inſiſted that 
= _ 7. the plea was not good, becauſe the king is intereſted qui tam, &c. 
"EN by and therefore * if the informer dies, the Attorney General may pro- 
name of ceed. Sed per Cur. Though the king is intereſted, yet the in- 
1 former only is plaintiff, and intitled to the benefit ; and though he 
Cs, that Was difabled by the outlawry to ſue for himſelf, yet he might ſue 
it was a for the king; and therefore the plea was adjudged good, 2 Mod. 


. Mich. 29 Car. 2. C. B. Atkins v. Bayles. 


to bar the 
informer, ſo that he could not Proceed; but tliat the king might not withſtanding procecd for 


his ſhare. 8 
4378] 5 . utlawry 
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8. Outlawry diſables a man from bringing a mandamus to reſtore Carth. 199. 
him to an office in a corporation. Show. 288. Mich. 3 W. & M. 3 
The King v. Mayor of Briſtol. 8. 5 

9. A parker outlawed cannot bring a writ of 2 Show. 288. 
per Cur. in caſe of the King v. the Mayor of Briſtol. 


(Y. a) Diſability. As to other Matters than 


Actions. 
1. O NE outlawed in a perſonal action (as ſome ſay) cannot be 


an approver, becauſe by his outlawry he is out of the law, 
and his accuſation ſhall not be of ſuch credit as to put any perſon 
upon his trial. 2 Hawk, Pl. C. 205. cap. 24. f. 4. cites in 
Marg. Br. Appeal, pl. 57. and Fitzh. Corone, 175. 
2. An outlawed perſon cannot be an auditor. Co. Litt. 6. b. 
3. Outlaws in debt, treſpaſs, or the like may be heirs. Co. Litt. 
3. 4 (ih | | 
4. Kb walk of one outlawed in felony or treſpaſs ſhall be in- 
dawed. Co. Litt. 31. a. 
5. One outlawed may be attorney to deliver ſeiſin. Co. Litt. 
52. &. | 
6. A man outlawed is capable of taking a leaſe from the queen as Ow. 116. 
farmer to her, by reaſon of the render of the rent, which makes S. O. ac- 
him capable. Mo. 237. pl. 371. Paſch. 29 Eliz. in the Exchequer, . 
Knowles v. Powell. | | 
7. If a man pawns goods and after is outlawed, he cannot redeem 
them during this his outlawry ; per Williams J. Bulſt. 29. Trin. 
8 Jac, in caſe of Ratcliffe v. Davis. 
u outlawed are diſabled 1 be jurors. See tit. Trial 
d. 4) | 3 
9. In what caſes an outlawed perſon may be a 2oitne/ſs. See 
tit, Evidence. | 


(Z. a) Charged in Cuſtodia. In what Caſes one 
outlawed for Crimes may be. 


I, A Man was outlawed of felony, and taken by capias utlagatum, 

and detained in B. R. and divers bills were brought againſi 
him in cuſtod” mareſcalli, and the court would not ſuffer it; for his 
body, lands and goods are to the king, ad therefore the plaintiff 
cannot have the effect of his ſuit againſt the one before the out- 
Mag but if he obtains pardon, the plaintiff ſhall be anſwered. 
Br, tlagary, pl. 26. cites 4 E. 4+ 8. 9. | 


Ee 2 (A. b) Creditors 
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(A. b) Crediters of Outlaw, How far favoured, 
or affected. 


I. 1 AND was purchaſed of tenant fer life, who was outlawed 

and abſconded, but the purchaſe was ſet aſide in favour of 
creditors, it being made at an undervalue, and pending a proſecu- 
tion at law againtt the outlaw by the creditors, and with notice 
thereof, and the purchaſor being alſo a truſtee in the marriage ſet- 
tlement. Vern. 465. pl. 448. 'I'rin. 1687. 

2. Upon an Engliſh bill in the Exchequer the barons prayed the. 
opinion of the judges of C. B. the caſe was, H. was a bankrupt, 
and lang after was outlawed; the king made a leaſe of the profits of 

his lands, and granted his chattels; afterwards a commiſſion of bank- 
ruptcy was taken cut. Reſolved, that the creditors are not hurt by 
the outlawry, it being his own act and by his own default, and the 
voluntary permitting himſelf to be outlawed ſhall not prejudice 
them. And allo that the aſſignee of the king's leaſe, having paid 37 l. 
fer it is a purchaſor within the 21 Jac. cap. 19. not to be impeached 
by the commiſſion, which was ſued out 5 years after the bank- 

" ruptcy. 1 Salk. 108, 109. pl. 2. Hill, 2 W. & M. ia C. B. Pain 
v. Teap & al'. | 


(B. b) Reverſed. What muſt be done in Order to 
get an Outlawry reverſed. 


15 defen- 1. 31 Eliz. ENACT S, that before allowance of a writ of error, 
1 3 . or reverſing of an outlatury by plea or otherwiſe, for 
fore juds. Want of any proclamation according to this flatute, the defendant in 
ment, and the original action ſhall put in bail to appear and anſwer the 
1 Plaintiff, and alſo to ſatisfy the condemnation, if the plaintiff ſhall 


ehorter of x : et 
pardon, and begin his ſuit before the end of 2 terms next after the allowance of the 
the queſ= ſaid writ, or avoiamg the cutlawry. | 
tion was 
whether he ſhould put in bail. And it was agreed by the court, that he ſhould p in bail; for 
although the ſtatute of 5 E. 1. cap. 12. goes only to a charter of pardon, not to the rever{2!; 
ver by the equity of that ſtatute, he muſt put in bail; for it is that he ſtand riglit in court, 
which is, that he appear and put in ba! nd although the nfe of the court has been other- 
wiſe, yet, perhaps, in ſome cale:, the plaintiff never required bail. Cites New Ent: ies, title 
Par on, pl. 1. So if an outlawry- be reveried by 31 Eliz. for want of proclamation, the de- 
Fendant puts iu bail at the common Jaw. Her. x46, Mich. 5 Car. C. B. Hide's caſe. 8 
The plaintiff iu error may recced in order to reverſe an outiawry againſt him without entering ar 
apprarance to the original action; t r. mi apprap to the original attion before the autre! | 
tereverird, 2 Barnard Rep. in B. R. 286. Trin. 6 Geo. 2. Martin v. Mutficld. 


It was faid by the court that upon or before the allowance of any writ of error, or reverfing tor, 
any outlawry, the defendant muſt ſtill enter into a recognizance with condition 4% ſati:{y cen. He 
denmation montys according to the ſtatute 31 Eliz. cap. 3. f. 3. Kep. of Pract. in C. B. 29 Fn 
Nich. 12 Geo. 1. Anon. 5 

2. The court will not reverſe an outlawry, 2 voth the tiff 
parties conſent to it, vis. the party outlawed, and the party at ora 


whole ſuit he is outlawed, except there be error aſſigned in the out- 


lawry. L. P. R. tit, Outlawry, cttcs Mich, 22 Car. B. R. For 
| | matters 


5 


nr Ow 
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matters of record are not to be deſtroyed without ſufficient cauſe; 
and the outlawry concerns the King as well as the parties. 


3. 4 5 N. & MM. cap. 18. enables perſons to reverſe outlatory 


_ without bail, unliſs where ſpecial bail ſhall be ordered by the court. 


4. A bail bond was given on a capias utlagatum according to the 
new fatute, and defendant had put in ſpecial bail in the coun- 
try before the outlawry reverſed, which Northey urged was re- 
cular. For by the new ſtatute, he mutt give bail at the return of 
tae writ, which muſt be before the outlawry reverſed, otherwiſe it 
is impracticable. Holt ſaid he did not underſtand the new ſtatute 
very well, but faid the firſt original is determined by the outlawry, 
which mult therefore be reverſed before the defendant can be heard, 
and he would not now determine, whether ſpecial bail might not be 
given in the country after the reverſal of the outlawry. Cumb. 345. 


Mich. 7 W. 3. B. R. Wilſon v. Crablington. 
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Error to 
reverie an 
outlawry 
in Cheſter. 
The defen- 
dant plead- 
ed, that no 
bail was 
put in be- 
tore the 
allowance 
of the writ 
of error, 
and the ſta- 
tute of 31 


Eliz. cap. 3. for error in reverfing outlawries. Per Cur. This is no plea; for it is well 
emmrh, if bail be Put iu at any time before the edel. Rep. 605. Mich. 12 Will. 3- Wilbraham v. 


Dovley. 
yie) ; 


5. A foreigner that never was in England was outlawed in an 
action of ſeveral promiſes for goods ſold and delivered; and upon 


a ſpecial cap. utlag. a ſhip and other effects belonging to the 


foreigner, were ſei/ed as forfeited. Per Cur. This outlawry ſhall 
not be vacated an affidavits of his never having been in England. 
But defendant may bring a writ of error; which he was compelled 
to do, and thereupon to put in bar to the action, according to the 
new ſtatute, And then plaintiff conſented to the reverſal of the 
5 Carth. 459. Mich. 10 W. 3. B. R. Matthews v. 
rbo. | by | 


The re- 
porter ſays, 
nota, this 
was 2 very 
good pro- 
ject to get 
bail from 

a foreigner. 
Ld. 
Raym. Rep. 
349. 8. C. 
but ſays not 
that he 

ne ver was 


in England, but that he was an alien merchant, and lived bevond ſea, and was commorant there 
daring all the time that the plaintiff proceeded to outlaw him. But the whole court denied to 
ſet afide execution, [his ſhip being ſeiſed by a ſpecial capias utlagatum] becauſe by this means 
wy perſon may contract debts, aud then go beyond ſea, and then he will be out of the reach of 


the law; but that he might bring error, and reverſe the outlawry, if he pleaſes. 


6. In error to reverſe outlawry for error in lau, bail need not be 
given to the original action, as it muſt be for want of proclamations, 
12 Mod. 545. Trin. 13 W. 3. Wilbraham v. Doley. 

7. Note per Holt, ſpecial bail to reverſe an outlawry, mu? be 
ſumply to anſwer the condemnation ; but other ſpecial bail is to anſwer 
concemnation, or render his body; and it was agreed if the party 
were taken up upon the cap. uilagat. he muſt give bail to reverſe 
the outlawry; and they further ſaid the ſheriff was fincable for 
leaving ſuch errors in outlawries. 12 Mod. 545. 546. Trin. 13 
W. 3. Anon. fi 

8. He who reverſes an outlawry by motion, muſt have an at- 
torney of record preſent to undertake an appearance to a new original. 
He muſt alſo put in ſpecial bail, if the debt or damage amount to 
201. or above. 3 R. S. L. 165. 166. : 
9. An outlawry after judgment cannot be reverſed till the plain- 
tiff hath acknowledged ſatisfaction on record, or the defendant hath 
brought the money into court. 3 R. S. L. 166. 


Ee 3 10. If 


Raym. 
Rep. 605. 
Mich. 12 
W. 3. S. C. 
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The defen- TO. If the party outlawed comes in gratis upon the return of the 
* exigent, alias or pluries, he may be admitted by motion to reverſe 
may appar the outlawry for any other cauſe but want of proclamations, wit h- 
before teis out putting in bail. If he comes in by cept corpus, then he ſhall not 
6 e be admitted to reverſe the outlawry without appearing in perſon, as 
and aper e in ſuch caſe he was obliged to do at common law, or putting in bail 
the cxigenz: with the ſheriff for his appearance upon the return of the cepi cor- 
without pus, and for doing what the court ſhall order. Appearing, by at- 
Pal, be the torney is an indulgence by 4 & 5 V. & AM. and the bail is to be 
debt never ſpecial or common in this caſe, as in other“ cafes. 2 Salk. 496. pl. 
o great; 7. Paſch. 4 Ann. B. R. in caſe of Simmons v. Bingoe and 


and ſo he 
may after Cook. 


* is "267 26 outlawed upon a quare clauſum fregit, as the uſual courſe is, paying c 3 R. 8. 
168. 


1381 


common bail, he might have leave to reverſe the outlawry. Per Cur. 
The writ of error to reverſe it, mu? be brought in the name of bot. 
the defendants; and if one only appears, the other may be ſummoned 
and ſevered, and then it may be reverſed as to him who appears 
only; but before it can be reverſed for want of fraclamations, he 


muſt give bail to appear and anſwer the action. 2 Salk. 496. pl. 


7. Paſch. 7 Ann. B. R. Symmons v. Bingoe and Cook. 


12. The party outlawed cannot have his outlawry reverſed with- | 


out firſt giving ſecurity to appear to a new original, Arg. and ad- 
mitted per Cl. Gibb. — 266. Paſch. 4 Geo. = B.R. in 
cCaſe of Cook v. Champneſs. N 
13. Error was aſſigned to reverſe an outlawry; and the court 
held the fame good, but at preſent would not reverſe it, becauſe the 
defendant had not given jufficient notice of his bail to the original 
action, the notice being given but laſt night, whereas the court 
faid there ought to have been one whole day from the time of giving 
notice; and therefore ordered this matter to ſtand over till to- 
morrow, that the other fide might have an opportunity of inquiring 
into the circumſtances of the bail. The next day the defendant's 
bail juſtified themſelves, and upon that the outlawry was reverſcd. 
2 Barnard Rep. B. R. 298. 299, Trin. 6 Geo. 2. Martin v. 
Duffield. 
14. If defendant comes in on the capias utlagatum, where there 
15 any debt menticned in the original, there he muſt put in bail to the 
debt, becauſe being in cuſtody, he ſhall not be diſcharged without 
caution; but where there is no debt mentioned, his caution cannot 
be adjudged, there being no quantum of the plaintiff's demand on 
the record, and fo they take common bail only; but if he comes in 
before the exigent is returnable, there he ſhall give no bail, though 
the original ſpecifies the debt. G. Hiſt. of C. B. 16. cap. 2. 


(c b) What 


II. Two were outiawed. One of them moved that upon filing 


WS 
— 


Utlawry, 381 


(Cb) Nhat mult be done in Perſon, or may be 
done by Attorney as to Reverſal. 


I. [7 was agreed, that if a man be outlawed where a capias 7s 

wanting, he may reverſe this outlawry by attorney to anſwer 
to the plaintiff, as if he had appeared to the original or firſt capias. 
Quod nota bene; for it was faid that the proceſs after this is all 


diſcontinued. Br. Omiſſion, pl. 6. cites 3 H. 4. 5. 

2. Where matter of fuct is pl-aded in avoidance of an outlavwery, 
it ought to be pleaded in perſon; but a matter of record may be 
by attorney. Per Manwood J. And Ford prothonotary ſaid it 
vas fo agreed in Sir Thomas Chamberlain's caſe, 7 Eliz. And ſo 
it was agreed in the principal caſe. 4 Le. 22. pl. 71. Mich. 18 
Eliz. C. B. Taylor's caſe. | 


I. oe cited, 
and the 
difference 
taken, that 
where it 
appears 
upon the 
face of 


the record, it may he aſſigned per attornatum. But no opinion was given in the principal caſes 


Carth. 7. Trin. 3 Jac. B. R. Chorley v. Haſle wood, 


3. In error to reverſe an outlawry againſt hy/band and wife, it 
was held that they mutt aſſign the errors in perſon; and becauſe 
the huſband could not bring in the feme, it was held that they could 
not aſſign error; for he cannot aſſign it without her. And ſo it 
was ruled; and the courſe of the court is ſo. Cro. E. 611. pl. 17. 
Paſch. 40 Eliz. B. R. Wade & Uxor v. Smith. 

4. Sir William Read was outlawed upon an indiftment for not re- 
pairing a bridge; and being at leaf 80 years of age, living in De- 
donſbire, and of a great eſtate, and this outlawry had againft him 
without his privity, it was moved that he might purſue his writ of 
error to reverſe it by attorney; to which the court inclined, but 
afterviards he was brought in a horſe-litter through the hall to the 
bar, and his writ of error allowed, and the outlawry thereupon re- 
verſed, Palm. 194. Trin. 19 Jac, B. R. Sir William Read's 


caſe, 


3821 


Cro. J. 616. 
pl. 2. C. 
ſays the 
court con- 
ferred how 
to admit 
him to do 
it by attor- 
ney, but 
at length 
reſolved it 
could not 


be done, being againſt the courſe of the court; and doubted whether the King's privy ſeal would 
help him. But Cro. J. 462. pl. 8. Hill. rg Jac. B. R. Anon. has a nota, that one out- 
lawed prayed to appear by attorney; and upon affidavit made of his ſickneſs, the court, ex gratia 
Ipectali, allowed him to appear by attorney; but the clerk was commanded to enter it quod 
venit in propria perſona, the law being clear that he ought to appear in perſon. Dodderidge 
J. faid that Sir Wm. Read was brought to the bar in a litter to reverſe an outlawry ; but that 
otherwiſe it is in C. B. 2 Roll Rep. 490. Hill. 22 Jac. B. R. in the caſe of Cumpling & al, 


o 


5. R. was outlawed in treſpaſs, and died, His executors prayed 
that they might e a torit of error by attorney. Twiſden and 


| 'Rainsford inclined that exccutors could not have error, but that if 


they might, they ought firſt to appear in perſon ; but afterwards, 
when the court was full, it was agreed that having once appeared in 
perſon, all the reſidue of the proceedings may be by attorney; and 
becauſe the writ of error here was ſhewn forth under ſeal, they al- 
lowed it, by attorney, and left the parties againſt whom it was 
brought to demur, &c, 2 Keb. 507. pl. 83. Paſch. 21 Car. 2. 
R. Newman's caſe. | 

. The court refuſed to reverſe outlawry on writ of error, in 
inadtment of perjury, without r of the party, being a criminal 

e 4 cauſe; 
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cauſe; but in civil actions, on affidavit of ſickneſs, they may re. 
verſe it in abſence. 2 Keb. 809. pl. 5. Mich. 23 Car. 2. B. R. 
The King v. Johnſon. | | 

7. 48 5 UV. & 1M. cap. 18. enacts, that ne perſon who ſhall be 
outlawed in the court of King's Bench for any matter, cauſe, or thing 
(treaſon and felony excepted) ſhall be compelled to appear in perſon to 
reverſe ſuch outlawry, but may appear by attorney, and reverſe the 
fame without bail, unleſs where ſpecial bail ſhall be ordered by the 
ſaid court. | 

And if any perfon outlawed in the faid court (other than for tregſon 
or felony) fhal! be arreſted upon a capias utlagatum, it. ſhall be lawful 
for the ſheriff in all caſes where ſpecial ba.i is rot required by the 

aid court, to take an attorney's engagement under his hand, to appear 

for the defendant, and reverſe the outlawry; and where ſpecial bail 
is required by the ſaid court, the ſheriff ſhall take fecurity by bond, 
With one or more ſureties, in double the ſum for which ſpecial bait i; 
required, and no more, for his appearance by attorney, and to perform 
ſuch things as ſhall be required by the ſaid court; and afterward; 
all diſcharge the ſaid defendant from the arreſt. | 

And if any perſon outlawed and arreſted by a capias utlagatum, 
ſhall not be able within the return if the writ to give ſecurity as 
aforeſaid, but is committed to gaol fer default thereof, then whenever 
fech priſoner ſhall find ſecurity for his appearance by attorney at ſome 
return in the term next folluing, to reverſe the ſaid outlawry, Cc. 
it ſhall be !awful for the ſheriff, after ſuch ſecurity taken, to diſcharge 
the ſaid priſoner. 


383 (D. b) Rever/ed, in what Cafes, At the Pliin- 
| tiff 's own Charge. 
Where it 


i A Motion was upon an affidavit, that plaintiff in the action, 
_— 2 an attorney of this court, had ſued the defendant to an 


the court 


plainly, outiatory in London, though they beth lived in the ſame tœtun, and the 
that W. de fendant never ab[conded, but was con/taiitly at market every market- 
L J J 


3 day. Upon the plaintiff's appearing on a rule for that purpoſe, all 


entlawed 7 : ; 
when he this matter was found true upon examination, and he was ordered 


was viſible, to reverſe the outlawry at his own charge, and to pay the defendant 


1 2 0 : 
* the coſts of this complaint, as the maſter ſhould tax, and to accept 
egi age of the defendant's a pearance upon common bail. 2 Jo. 211. 
t fo 7 Trin. 34 Car. 2. B. K. Seabrooke and Howkin, alias, Howkins 
evith ęro- 
cf, ts . Seabrooke, | 


yo ordered to reverſe it at his own charges. 12 Mod. 413. Trin. 12 W. 3. Hill v. 
Vilks. | F 
me FERRED It was moved in C. B. that the plaintiff might reverſe an out- 
1. 4 1. latury at his cwn charge, upon affidavit that the defendant was de- 

tually in the Fleet in execution for the plaintiff in another ſuit, and 
ſeems to he knew it; and it was granted, becauſe the plaintiff ſhould have 


nar og brought him to the bar by habeas Corpus, and there have * 


Fs. = as 


( 


Utlawry, 3 ö»ö»»ͤiæn 


him with a new declaration. 2 Salk. 495. pl. 3. Paſch. 8 W. 3. cordingly, 


C. B. Adlame v. Colebatch. it appear- 


ing to be 
. 3 abuſe. 
3. A motion was that the plaintiff ſhould reverſe an outlawry at 


his own expence, upon affidavit that the defendant being viſible, and 
daily to be arreſted, or ſerved with proceſs, and living in London, 
was outlawed there: the motion was, after grez?* debate, denied; 
but the court ſaid if the defendant had been outlawed in another 
county, they would have ordered the plaintiff to reverſe the out- 
lawry, and pay coſts. Sed quzre; for the writ of proclamation, 
which by the ſtatute 31 Eliz. cap. 3. muſt be awarded to the 
ſheriff of the county where the defendant dwelt at the time of the 
exigent, was intended to remedy any ſurprize of this fort upon the 
defendant. Several caſes in B. R. were cited, where perſons being 
outlawed, thougn in the ſame county, yet it appearing that they 
were viſible, and eaſy to be arreſted or ſerved with proceſs, the 
plaintiffs were ordered to pay coſts, and reverſe the outlawry at 
their own expence. Rep. of Pract. in C. B. 61. Mich. 4 Geo. 
2. Hayes v. Longbotham. | | 

4. It was moved, that the plaintiff might reverſe an outlawry at s.P. Ibid. 
his own expence, upon affidavits that the defendant, at the time he 225- Paſch. 
was returned outlawed and Jong before and after, was abroad in 51 2 aa 
parts beyond the ſeas, Denied per Cur. becauſe this is error, and Beale. 
not proper to be conſidered as an irregularity. Barnes's Notes in 
C. B. 224. Mich. 7 Geo. 2. North v. Chambers. 


(E. b) Reverſed in what Caſes, by reverſing the | 384 ] 
| Judgment, Fc. on which, &c. 1 


I, I F the fir/t judgment be reverſed, the execution, viz. the out- So if the 


lawry, is by this void allo. Br. Error, pl. 70.»cites 7 H. ff 2 


b. 44. cor d be re- 


verſed Ly attaint, the outlawry upon it is gone, and no eſtoppel for any to plead after. Br. Ibid. 


2. By audita querela ſued upon a releaſe after outlawry upon ca- 


bias ad ſatisſuciendum, the outlawry by this is not reverſed, but ſhall 


ſtand. Br. Error, pl. 193. cites 6 E. 4. 9. 10. 

3. If the principal record [of a judgment in debt obtained by the _ 22. 
plaintiff] be reverſed, the outlawry which is grounded upon it, — 
tball be reverſed alſo, Godb. 119. pl. 138. Bill. 29 Eliz. B. K. 


Warren's caſe. 


(F. b) Reverſal. By whom it may be. | Execu- 
| tor, Heir, &c. 


I, PXECUT ORS brought a writ of error of an outlawry Br. Error, 


pronounced againſt their teſtator in his life-time, and for 1 8Hs Fes 


diverſe errors it was reverſed at their ſuit, Br. Exccutors, pl. 55. S. C. cited 

Cites 11 H. 4. 65. | Arg. But 
| h ſaid it did 

dot appear there that it was upon an indidtment of felony, Le. 326, pl. 359. Trin. of 
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B. R. Maxsn's Cas r, in which an outlawry in felony, had againſt the teſtator, was reverſed by a 
writ of error brought by the executur.——Cro. E. 225. pl. 10. Paſch. 33 Eliz. B. R. $.C, 
adjornatur.—Ibid. 273. pl. 2. Paſch. 34 Eliz. B. R. S. C. argued, but no judgment. O. 
147. S. C. argued, but no judgment. 5 Rep. 111. a. in Foxtex's cafe, cites S. C. as re. 
ſolved, that in ſuch cafe. the executors or adminiſtrators may have a writ of error to reverſe the 
award of the exigent, S. C. cited by the name of NIichoLsox's caſe, [who was the teſtator. 
Cro. E. 558. in caſe of WIL LIAus v. WILLIaANs, that an executor ſhall maintain a writ of 
error to reverfe an attainder againſt his teſtator, to the intent to be reſtored to the teſtator's 
goods, though by his attainder he had loſt his land, which is the principal; which caſe Fenner 
fad he remembered, and that it was ſo ruled by the opinion of z juſtices againſt one. Godb, 
380. pl. 465. in BrzookteR's caſe, Paſch. 3 Car. B. R. Jones J. ſaid that Marſh's caſe, 5 Rep. 
111. was never adjucged; there an executor could not reverſe an attainder by outlawry, becauſe 
it reſtores the blood. An execntor ſhall have a general writ to reverſe an outlawry. 2 Keb. 
507. pl. 83. Paſch. 21 Car. 2. B. R. in NT] AR's caſe, Twifden J. cited this opinion of 
juſtice Jones. | 


2. A. ſeijed in fee of the manor of S. had iſſue B. who was in- 
dicted of felony, and afterwards outiawed thereupon. A. died ſciſed. 
B. entered as heir, and deviſed it ta C. in fee and died. C. conveyed 
the manor to D. who brought a writ of error to reverſ? the outlawry 
of B. The queſtion was, whether D. the ſeoffre of C. the deviſer, 
might have a writ of error in this caſe, The caſe was argued, and 
Doderidge J. ſaid, that to ſay where a feoffee {hail have a writ of 
error, is a large ficid; if this feoffee brings error and reverſes the 
judgment, he muſt reſtore the heir in blood; and aſked, who can 
have a writ of error to reſtore blood, but he who is privy in blood, 

and that is the heir. The caſe was adjourned. Godb. 376. pl. 
465. Paſch. 3 Car. B. R. Brooker's caſe. | 
[ 38 5 ] 3. R. was outlzwed for felony, Aſterwards a general pardon 
came out which pardoned outiawry and felony. If the outlaw had 
died, the heir might reverſe it, Freem. Rep. 369. pl. 476. Trin. 
1674. The King v. Richards. | | 


(G. b) Reverſed by Writ of Error, or by Plea, 
ED In what Caſes. ; | 


It was I. W HERE one is in priſon at the time of the outlawry, not- 
agreed by withſtanding it be apparent by record, yet he ought to ſuc 


d 2 : ; 
— writ of error. Theloal's Dig. of Writs, lib. 11. cap. 4. ſ. 3. cites 


2 man can- Hill. 18 E. 3. Villeinage 47. 

not avoid 5 
an outlawry by ſaying that at the time of the outlawry he was in priſon, without ſuiug writ of 
error. Ibide S. 16. cites 33 H. 6. 45.—S.P. Fitzh. tit. Error, pl. 23. cites 15 H. 6.— But The- 
loal's Dig. of Writs, lib. 11. cap. 4. f. 6. cites Mich. 3 H. 5. Utlagary 11. contra that where ons 
is in priſon at the time of the outlawry, he may avoid it by plea without writ of error. Per 
Hank.——sS. P. of one outlawed of felony. Ibid. S. 20. cites Paſch, 7 H. 6. 27,—- But where 
one au:law:d of felony was brought to the bar, and it was demanded what he had to ſay why he 
ſhould not be put to death, who ſaid that at the time of the cuil tur y be was impriſoned at P. &c. and 
it was held that he ſhall not have it for anſwer ; but in favorem vitæ the court gave him reſpite 


io Tue writ of error. Br. Utlagary, pl. 57. cites 21 E. 4. 73. See pl. 13. 
Where a 2. If a man finds mainpriſe, and has ſuperſedeas, and after is oute 
man has lawed, he ſhall be diſcharged without writ of error. Theloal's 


dens, and Dig. of Writs, lib. 11. cap. 4. ſ. 5. cites Mich. 4 H. 4. 19. 19 
yet is out- H, 6. 44. and 39 H. 6. 29. 


lawed, be | 


ſhall reverſe it by plea, Br. Utlagary, pl, 11. cites 11 H. 4, 34.—8. P. Theloal's * 4 
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Writs, lib. 1T. cap. 4. f. 11. cites Paſch. 37 H. 6. 19 —— 8. P. Ibid. S. 10. cites 8 H. 6. 38. 
11 H. 6.67. 33 H. 6. 45. and 37 H. 6. 19. 

In B. R. one had ſued ſuperſedeas, but after at the day of the exigent he was returned ou: lawed, and 
after he came into court, and brought his ſuperſedeas in his purſe ſealed, and a writ of error alſo, which 
was dated before the outlawry pronounced, upon which the outlawry was annulled. Theloal's 
Dig. of Writs, lib. 11. cap. 4. f. 7. cites Mich. 8 H. 4. 7. : 

Where a man i» outlawed notwithſtanding ſuperſedeas, and appears and pleads in C. B. the outlawry 
ſhall be. reverſed by the ſame court, though it be in anotber term. But contra if it be in another 
term, and the deferdant does not appear and plead, there he is put to his writ of error; by 3 
juſtices. But by Aſcue, there is no diverſity; for he is put to his writ of error in the one caſe 
and the other, Br. Error, pl. 97. cites 37 H. 6. 17. Per Moile, By the appearance of the 
defendant the outlawry is diſcharged, and becauſe by the pleading the original yet pends, there- 
fore we may aid the defendant ; for tbe original is pending, Contra per Davers; and that the 
defendant is put to his writ of error, and it is now in another term; but if it was in the ſame term 
this court my amend it; but as here the outlawry is good, notwithſtanding the ſuperiedeas; and it 
1s the Folly of the deſendant rhat he did not fhew it to the [heriff before the outlawry, Per Aſcue, This court 
may aid the matter, by reaſon of the appearance of the detendant, and other wiſe not, but ſhall be 
put to his writ of error. Br. Utlagary, pl. 28. cites 37 H. 6. 17.— Aud if the defendant appears, 
and uo exigent 15 returned, and the defendant” pleads, and after exigent is returned, we may reverle it; 
and fo here. Ibid. Lut per Moile, where the defendant pleads, and has ſuperſedeas before, there 
we cannot write to certify the exigent ; for it ſhall be void. Ihid. Per Danby, if {aperſedeas 
comes to the ſheriff after 4 exactus, and after the ſheriff demands him at another county, and cut!us him, 
this ſhall be reverſed in this court of C. B. and ſo here; and if the pu bew 5 the [uperſedeas, and 
pray; remedy, it ſhall be amended. Ibid One was returned out!awed upon an exigent, 
and yet he had purchaſed a ſuperſedeas of record; he did not come at the day of the return of the 
{aid exigent, but in ancther term after he came, and pleaded this malten; and thereupon the outlawry 
was reverſed without ſuing a writ of error. And. 36. pl. 93. Hill. 4 Eliz. Anon. and ſays ſuch 
record was Mich. 6 H. 8. Rot. 243. in Bank, by one John Skewis. 

One was outlawed in debt, where a ſuper ſedeas of record was delivered to the ſheriff before the aw⅛Rard- 
ing of the exigent 3 it was held that the party ſhould avoid the ſame by plez.——< —-— Le. 2. 
pl. 71. Mich. 18 Eliz. C. B. Taylor's caſe. Le, 186. pl. 289. S. C. in the ſame wo.us. 
—— Ibid. 209. pl. 337. Mich. 19 Eliz. S. C. in the ſame words. 


3. A man is outlawed at the ſuit of the party, which party ſued J 386 ] 
by attorney who had no warrant ;; this is error, and ſhall be reverſed ,,* 
by writ of error, and not by plea; for he may have warrant in the Dig. of 
chancery, which cannot appear of record in bank. Br. Utlagary, Writs, libe 
, £ FSG I1. cap. 
pl. 11, cites 11 H. 4. 34. . 5 
S. C. 

4. If the exigent bears teſte before the 4th day of the pluries ca- S. P. in C. B. 
pias, this may be reverſed in banco by plea upon the view of the re- 3 

= . . IT, 
cards without writ of error. Br. Utlagary, pl. I I. cites 11 H. 4. 34+ Wiits, Ip. 
11. cap. 4. ſ. 5. cites Mich. 4 H. 4. 19. 19 H. 6. 44. and 39 H. 6. 29. 


5. An infant outlawed, and he who was not within the 4 ſeas at 
the time of the outlawry, may avoid it by plea without writ of er- 
ror; per Hank. Theloal's Dig. of Writs, lib. 11. cap. 4. ſ. 6. 
cites Mich. 3 H. 5. Utlagary, 11. 

6. It was held per Cur. except Babington, that where one is out- 
lawed, and it appears of record that there were but two capias's 
awarded, if he comes the ſame term that the exigent is returned, the 
outlawry ſhall be annulled without writ of error. Theloal's Dig. 
of Writs, lib. 11. cap. 4. ſ. 10. cites 8 H. 6. 38. and 11 H. 6. 67. 
33 H. 6. 45. and 37 H. 6. 19. but cites Mich. 5 E. 4. 116. 
contra, 7 

7. If one be indicted and outlawed in one county, and is ſuppoſed by S. P. Fitzh. 


the 1 5 3 a 5 be tit. Error, 
e indictment to be abiding in another county, and no capias iſſues f 


into the county where he is abiding, the outlawry ſhall be annulled 15 H. 6. 


without writ of error. Theloal's Dig. of Writs, lib. 11. cap. 4. Br. Utla- 


n 


Wes _ a = 6 
ANTS - = LEED, * ou Via ow wud 4 


TBI FH i er CS ou abt 


— 
3 


| 


We 


—_ 


„„ e Eg 


386 Atlawryp. 


cites 30 H. ſ. II. cites Trin. II H. 6. 67. 19. but cites 39 H. 6. contra, 5. 
6. 4 ory and that the words of the ſtatute of 8 H. 6. cap. 10. ſhall be fo ts 
per Lit- = : | 11 
Norton and intended. | an i 
Choke, that if one comes by capias utlagatum and is outlawed in one county where he dwells in a 04 
another county, and no proclamation is made in the county where he inhabits, the outtawry is „ 
void; and yet it ſhall not be reverſed without writ of error. S. P. Theloal's Dig. af 
Vrits, lib. 171. cap. 4. f. 18. cites 11 H. 6. and 12 H. 6. 8. and ſays it was agreed by the court. 1 
But it was held by Iſuſſey and Jenny, in B. R. that one out/awed of felony upon the capias 3 
utlagatum, may fay that be *vas abiding in another will in the ſame count yy abſque har, that there 1s any ſuch avol 
will in the ſame county as is ſupp: ſell by the indict mene, without being put to ſue writ of error. Theloal's Was 
Dig. of Writs, lib. 11. Cap. 4. ſ. 21. cites Mich. 22 E. 4. 37. S. P. Ibid. S. 15. cites 39 with 
H. 6. 2. | Cat 
8. But in B. R. in appeal, one ſuppoſed to be dtuelling at Cheſter 1 
and nutlawed, was nat admitted to fay that no capias iſſued againſt him The 
in the county Chſter, and ſo to avoid the outlawry without writ cont 
cf error. Theloal's Dig. of Writs, lib. 11. cap. 4. ſ. 11. cites 10 
. » KT 
Mich. 19H. 6. 2. bci 
Ll oh 9. He who is outlawed by name 7 J. prior of C. in the county of and 
pt. 34. cites XK. fhall not ſay that there is ns ſuch prior in the county of K. but tarr, 
39 H. 6.1. may ſay that he is F. prior of C. in the county of &. alſque hoc, that hie 
he is prior of C. in the county of K. Br. Error, pl. 106. cites revel 
19 H. 6. 1. [39 H. 6. 1. b. pl. .] cap. 
10. One was returned quinto exactus, who came, and ſaid that he 17 
had rendered himſelf in the hall before the fifth county, and this render was 
was fornd in the roll, by which the plaintift was put to count againſt sf 
him, and he was not put to writ of error. Theloal's Dig. of verſe 
Writs, Ib. 11. cap. 4. f. 13. Mich. 21 H. 6. Utlarie 36. Writ 
But Forteſ= II. One who comes in by capias utlagatum, may ſay that there ar: 16 
cue ie of goo Dalis, aud none without addition, &c. to avoid the outlawry pon 
? 3 Ins . - . — — . — # * | 
tre Without writ of error. Theloal's Dig. of Writs, lib. 11. cap. 4. 7 þe 
one W. D. ſ. 14. Cites Mich. 22 H. 6. 26. | atut 
of mich a : SE Thel, 
par iſu, in ſach a county, gent. 18 outlawed, it is no plea for him to fy, that Here are di ver |: 2701 H. 6 
in the ſame porij”, ani hut be is abiding in one of them, to avoid the outlawry without writ of errcr; 5 
for be ſhall be intended the ſame perſon, and becauſe the outlawry ſhall be reverſed againſt all, court, 
he ouzht to have writ of error. Theloal's Dig. of Writs, lib. 11. cap. 4.1. 15. cites 32 1 
H. 6. 2. | that the 
5 . and he 
[ 387 ] 12. Note per Aſhton and Moile J. that he who comes in upon ae, 
a - 16:1 | outlawry at the day of the return of the writ, thall reverſe it by plea 67. 33 1 
pl. 5. cites in matters apparent, as ſuperſedeas, omiſſion of proceſs, &c. Br. Ut: 8 
4 E. 4. 43. lagary, pl. 2. cites 22 f. 6. 1. 45. | . 
. 33 75 oe ary 9 
for other matter apparent in the recerd; and yet in ſome caſes ſome hold that in another term the de- lors; 
gendant is driven to his writ of error. Co. Litt. 259. b. | C. B 
S.P. unleſs 13. Contra of matter in faft, as death, miſnoſmer, or ent, er 
Ras the time. of the outlawry, &c. for of theſe he is put to his writ 0 ; 7 e 
and there i= error; but otherwiſe it is in * B. R. as it is faid there. Br. Utlagary, 1 5 
favorm pl. 2. cites 33 H. 6. 1. 45. wel, 
wit.r, he | | and fa 
may plead it. Co. Litt. 259. b. It ſeems generally agreed, that by the common law 18 the 41] 
firorem vitæ, an outlavyry of treaſon or felony might be avoided by plea that the de fendant 15 _ 
in priſon, or in the king's ſervice beyond ſea, &c. at the time of the outlawry prenounce guncet 
„guinſt him. 2 Hawk. FI C. 460. cap. 50. ſ. 6. But the Serjeant fays, he takes it to be general that nc 
agreed, that no ontlawry for any other crime (ugainſt a party rightly. deſcribed) can be ayoided e ronice 
le n; ac Hat ſoever. : | ; 
the plea of any matter of fact wW I Vers Bit 70% for 
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Bet it was ſaid, that ace capras utiagatum, he ſhall have the matters in ſact by way of plea in 
reverſal of the outlawry ; quzre inde; for it was Coubted the fame year, fo. 51. ver Aſhton 
and Moile, and that of being . youd {-2, he ſhall not allege it by plea, and ſay that he was beyond 
ſed, &c. and pray the ſeal of his captain to certify it; tor this is rmatier ia fact. Br. Ullagary, ple 
2. cites 33 H. 6 1 45. : 

*$, P. Br. Utligary, pl. 67. cites 4 E. 4. 43. 

14. It was agreed by Aſhton and Moyle, that a man cannot 
avoid an outlawry by ſaying, that at the time of the outlawry he 
was in the ſervice of the king, or that the plaintiff was then dead, &c. 
without writ of error. Theloal's Dig. of Writs, lib. 11, cap. 4. 

ſ. 16. cites 33 H. 6. 45. | 

15, A man _ ſay that zul tel vill, without writ of error. 
Theloal's Dig. of Writs. lib. 11. cap. 4. ſ. 15. cites 33 H. 6. 51. 
contra M. 39 H. 6. 1. | 

16. The original was againſt Fo, E. nuper de C. in com. H. gent. al 
ditus Fo. B. nuper de parochia Sancti Clementis extra barram gent. 
and the exigent was Fo. E. nuper de parochia Sancti Clementis extra 
larram gent. al” diftus Fo. E. nuper de C. in com. H. gent. for 
which prepoſterous variance it was held that the outlawry ſhould be 
reverſed without writ of error. Theloal's Dig of Writs, lib. 11. 
cap. 4. f. 24. cites Mich. 38 H. 6. 3. 

17. In the return of the ſheriff, it appeared that the 5th county 
was held Monday the 14th day of October, where there was not 
any ſuch Monday 14 of October, by which the outlawry was re- 
verſed by Priſot, without any writ of error. Theloal's Dig. of 
Writs, lib. 11. cap. 4. ſ. 25. cites 39 H. 6. Error 41. 

18, It was agreed per Cur. that a man ſhall nat have any plea 8. P. Ibid. 
upon capias utlagatum, which ſhall avoid clearly the outlawry againſt 7 _ 
all perſons ; and therefore where parcel of the addition given by the 2 Bo. Uta 
ſtatute of 1 H. 5. is omitted, the party is put to his writ of error. Zary, pl. 
Theloal's Dig. of Writs, lib. 11. cap. 4. f. 18. cites Mich. * 39 3 


a S. C.—8. P. 
H. ö. 1. and 12 H. 6. 8. and ſays this caſe was agreed by the Br. Error, 
court. | pl. 106. 


cites 19 H. 
6. 1. but ſays a man may have plea which does not diſprove the outlawry clearly, as to ſay 
that there is ane ther perſon of the ſame name, &c. If the county be omitted in the addition, 
and he comes the ſame term that the exigent is returned, the outlau ry ſhall be annulled without 
writ of error. Theloal's Dig. of Writs, lib. 11. cap. 4. f. 10. cites Hill. 8 II. 6. 38. and 12 H. 6. 
67. 33 H. 6. 45. and 37 H. 6. 19. but cites Mich. 5 E. 4. 116. contra. 


19. Certiorari iſſued to the coroners of the county, &c. to certify if *[ 28 81 
leu; and matter of outlawry was certified, and this was ſent into oy _ 1 
C. B. by mittimus, which was that the ſaid T. C. at the 5th coun- 4 den 
ty of, &c. held at ſuch * a place in the county aforeſaid, was de- F*** 128 
manded in action upon the ſtatute of 8 H. 6. in C. B. by A. B. and e. wy ng 
he did not appear, by which it was awarded that he ſhould be out- % more pre- 
lawed, and capias utlagatum was awarded ; and after came Jenney, 5 , aud 
and faid that the outlawry is not good; for it docs nat appear when ce 
the 4th county was held, nor in what action the outlawry was pro- the day of 
naunced, nor that exigent was awarded; therefore it ſhall be intended tie z<tura 
that no exigent was awarded, and prayed ſuperſedeas, becauſe er- pg ns 
ronice emanavit. And by the beſt opinion, it Hall be taken the atter, be 


bijt for the king, and that exigent was awarded, and that the 4 coun- mall po 
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e ties where held, and he demanded at them, and that it was upon a cer. 
and not by 12 original; and if it was otherwiſe, yet it is good till it be re- 
way of an- verſed by error; for it cannot be otherwiſe redreſſed than by writ of 


1 errcr. Br. Utlagary, pl. 45. cites 5 E. 4. 116. 
for the king. Ibid. | 
20. If a man by exigent be demanded twice in the time of on- 
King, and three times in the time of another king, and thereupon out- 
hwed, this is reverſible by writ of error, becauſe the writ was 
abated in fact by the death of the king; but not by plea. The- 
loal's Dig. of Writs, lib. 11. cap. 4. f. 26. cites Mich. 
„ 
iN Note that if a man be outlawed in B. R. without original, 
this may be reverſed there the ſame term, and contra in another term; 
for there the party is put to his writ of error, for the outlAwry is not 
void. Br. Utlagary, pl. 78. cites 11 H. 7. 4. 
S. C. cited 22. An indiciment for murder was found againſt E. and an 
ours "i exigent awarded, but he died; fo that he was not convicted or at- 
earr's tainted. His executors brought a writ of error to reverſe the award 
cafe, ſays of the exigent, becauſe the king being intitled by matter of re- 
1 cord, the exigent muſt be avoided by matter of as high a nature; 
Te it of and ſince the words of the general writ of error are (Si judicium 
error welt inde redditum fit) which it was not in this caſe, they ſhall have 
_— ſpecial writ reciting all the ere matter as by the precedent ap- 
he award pears. 5 Rep. 111. a. in Foxley's caſe, cites 18 H. 7. B. R. 


of exigent Eaton's calc. 
his goods 5 ; 
and chattels were forfeited, though the principal judgment never was given. 

Theloal's 23. If a man is returned outlawed, and it does not appear that it 
* was per judicium coronat' the defendant ſhall avoid it by way of 
"> tha plea, without writ of error; and yet in London the recorder gives 
cap. 4 . the judgment upon the outlawry by cuſtom, and the coroner often 
23- eres is not preſent. Br. Utlagary, pl. 31. cites 21 H. 7. 33. 


S. C.— 


Judgment in outlawry was id-o per judicium A. B. & C. armiger but omits coronator' and alſo the 
words camitatus predict. The comt held clearly that both were error; but the doubt was, i 
it ſhould be reverſed before writ of error brought. Montague thought it ſhould, becauſe there is 
not any judgment ; for armigeri cannot pronounce an outlawry, and there cannot be error in 
judgment where no judgment is. But Doderidge and the prothonotary ſaid it ought to be avoided 


| by writ of error by the courſe of the court, though judgment be void; and ſo a ſuperſedeas ws 


brought to ſtay the execution till error be brought and the judgment ayoided, Palm. 43. Mich. 
17 Jace B. R. Anon. 


24. An outlawry in B. R. cannot be reverſed by plea, but ought 
to be by writ of error. It was fo held by the juſtices; and the 
clerks ſaid that ſo was the courſe always. Cro. E. 274. pl. 2. Hill. 
34 Eliz. B. R. in Marſh's caſe. 

25. When one is maliciouſly and vexationufly outlawed in private, 
who appears daily, and may be taken, we utually reverſe the out- 
lawry upon motion; per Wythens. Comb. 19. Paſch. 2 Jac. 2. 
B. R. Anon. | 

26. Exceptions were taken to an outlawry of baron and fem; 
1ſt, becauſe the wife cannot be outlawed, but waived. 2dly, Be- 

[ 339 ] cauſe it was comparuit for comparuerunt. It was doubted whether 
this outlawry might be ſet a/ide by way of exceptions on @ motion. 
The clerks of the court affirmed that by the courſe of the _ 
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tde ſame term it might, but not in another, without a writ of error. 
The court bailed him; but ſaid he muſt appear in perſon next 
term, and fo aflign his errors. 3 Bulſt. 212, 213. Trin. 14 Jac. 
Anon. | 

27. R. was outlawed for felony before the general pardon, which 
pardoned both the cutlawry and the felony. The {rd entered upon his 
lands fer an eſcheat, (it ſeems it was before the pardon) fo that he 
was fain to bring a writ of error to reverſe the outlawry, that he 
might be reſtored to his lands. Freem. Rep. 369. pl. 476. Trin. 
1674, The King v. Richards. 

28. In Aer, &c. the tenant pleaded in abatement, that in ſuch a 
term he ſued the demandant, per namen de Tana Draycote tunc nuper de 
I. in com D. and the not appearing, ſbe was warved, Fc. unde petit 
judicium, &c. The demandant replied, that die impetrationis brevis 
originalis, upon which the outlawry was had, ſbe was commorant at 
S. in Oxfordſhire, and traverſed that ſhe was commorant then at L. 
aforeſaid, And upon a demurrer to this replication it was inſiſted 
for the tenant that though the outlawry might for this reaſon be 
erroneous, yet it was not void, nor voidable, but by writ of error, 
or by averment upon the outlawry roll by the party, ho ought to 
come in in cuſtody, and not by the plea of the party in this callateral 
And the Court held the replication not good, and that the 
matter of it was not pleadable in this collateral action, and that the 
outlawry ſhall be in force till reverſed in a proper manner. Lutw. 


39. Hill. 11 W. 3. Draycote v. Curſon. 


* 


(H. b) Reverſed. In reſpe&t of Aßpearance or 


Superſedeas. 
I, 1447 NPERNOR in appeal was put in exigent by default Br. Udlaga- 
| of the party, who rendered himſelf, and made fine, and it was N, * 8. 
not inrolied; and after the exigent was returned outlawed, and the e 
1 k Br. Super- 
defendant brought ſuperſedeas ſealed, and writ of error to annul the fedeas, pl.g. 
outlawry, and the _ was broken, and bore date in the ſame term Cites S. C. 
m which he was outlawed, but it was before the outlawry pronounced, 
and the writing well known, and the ical in part of the point well 
known, and therefore the outlawry was reverſed, and he reſtored, 
and ſo it ſeems the 8 was never delivered to the ſheriff, Br. 
Error, pl. 40. cites 8 H. 4. 7. 
5 2. If a man be outlawed where he has ſuperſedeas, it is error. Br. 1 wines 
. the outlaw- 
rror, pl. 48. cites 11 H. 4. 34. | * 
20 of July, and the ſuperſedeas bore date the 13 July, and prayed that the ontlawry be annulled, 
and the plaintiff being demanded, and making default, the court awardee-that he take nothing by 
his writ, and defendant had reſtitution of his goods. Br. Utlawry, pl. 5. cites 7 II. 4. f. 


In ſuch caſe He ſhall anſwer, and the outlawry ſhall be held as null. Br, Utlagary, pl. 14. cites 
12 H. 4. 18. per Hanke. S. P. Br. Utlagary, pl. 21. cites 19 H. 6. 44. 


3. In treſpaſs it was in a manner agreed, that where exigent If bene the 


ſues, and the defendant ſues ſuperſedens, and does not deliver it to the 3 = 


eriff, and he is outlawed after, yet this ſhall not grieve him, by the defen- 
| reaſon 
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gant pur- reaſon of the ſuperſedeas. Br. Utlagary, pl. 15. cites 14 H, 

chaſes a ſu- | 
. | 

perſedeas, ; : : ? i 

but does not deliver it to the ſheriff before the quinto exactus; yet if he is returned outlawed, it 


Mall be reverſed for that reaſon. Mo. 73. pl. 199. Trin. 6 Eliz. Anon. 


[ 390 ] 4. Error was afligned, that where 2 capias's ad ſatisfaciendum i/- 
fſurd againſt F. S. and upon this 2 exigents, and the defendant was 
outlawed notwithſtanding ſuperſedeas of record, and the ſheriff re- 
turned that the ſupcrſedeas was delivered to him before the 5th county; 
and alſo it was alleged by matter in fact, that the ſuperſedeas was 
delivered to the ſheriff before the 5th county; and for this cauſe the 
1 was reverſed. Quod nota, Br. Error, pl. 155. cites 5 

. 

5. The ſheriff returned upon the exigent before the 5th county, 
that the defendant had delivered him a ſuperſedeas ; and thereupon a 
certiorari iſſued to the coroners, who returned that the defendant 
had not appeared, nor produced any ſuperſedeas, but was outlawed; 
yet the ſuperſedeas being of record, the juſtices held the outlawry 
void. Mo. 73. pl. 199. Trin. 6 Eliz. Anon. 

6. Plaintiff having commenced a proceeding to outlawry againſt 
defendant, defendant gave notice to plaintiff that he had appeared, and 
obtained a ſuperſedeas to the exigent. Plaintiff ſearched at the 
compter, and no ſuperſedeas being allowed there, defendant was re- 
turned outlawed, who moved to ſet aſide the outlawry, On ſhew- 
ing cauſe defendant alleged he had entered an appearance with the 
exigenter; but that appeared to be unneceſſary, and a novel impo- 
fition by the exigenter, whoſe appearance-book 1s two years old only. 
The Court held that the ſuperſedeas is in itſelf an appearance, if de- 
livered to the ſheriff before the return of the exigent ; but that not 

having been done in this caſe, defendant is regularly outlawed, 
Barnes's Notes in C. B. 224. 225. Mich. 11 Geo, 2. Peach v. 
Wadland. 


(I. b) Reverſed for what. Variance. 


$. P. The- I. PORT, ſaid that an outlawry was reverſed lately, becauſe it 
loal's Dig. was deekwra, inſtead of dickawre. Br. Variance, pl. 90. 
- mr {cites 23H. 6. 7. | 
4 1.29. F 2, A man was named A. in the original, and B. in the exigent; 
cites Mich. wherefore, by opinion of the court, it is error, becauſe there was 
12 H. 6.5. not any original which warranted the exigent againſt B. Brooke 
ſays it ſeems to him that this was in the name of baptiſm, and not in 
the ſirname; and therefore clear matter. Br. Error, pl. 172. cites 
16 E. 4. 9. | 
3. In * original the perſon outlawed was named Launcelot, and 
in the exigent Lancelot. The outlawry was reverſed, Cro. E. 50. 
Mich. 28 & 29 Eliz. B. R. Lancelot v. Johns. 
4. In treſpaſs by G. againſt S. the original writ, and all the jud:- 


cial praceſs thereupon, are directed Vice-Cam Migorn. and in te 
filacer s 
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Flacer's roll in the margin, it is Hereford; and in the body of the 
roll it is et predict. G. obtulit ſe quarto die poſt. Et vicecomes 
modo mandat quod prædict. S. non eſt inventus, &c. Ideo præceptum 
eſt vicecom' &c. and at the capias returned, it is entered in the roll 
as before, viz. Hereford; whereas the capias is directed vicecom' 
Wigorn' as it ought to be. Day was given to maintain the out- 
lawry, and a recordatur of what eſtate the roll was in then, for 
doubt of amendment by raſure, &c. was made at the prayer of the 
defendant's counſel, 2 Le. 120. pl. 166. Hill. 30 Eliz. C. B. 
Grove v. Sparre. | 

5. Error to reverſe an outlawry in treſpaſs. 1ſt, The plaintiff 
in the original was named Barnes, and in the exigent, Bernes ; fo 
an (e) for (a). Gawdy held it no error, becauſe it was in the name 
of the plaintiff, Fenner contra; for the exigent iſſued at the ſuit [ 391 ] 
of a wrong perſon. 2dly. The original was blaba ſua, and the 
exigent was blada; and this was held a plain variance, and the out- 
lawry reverſed. Cro. Eliz. 240. pl. 10. Trin. 33 Eliz. B. R. 
Elſden and Page v. Barnes. 5 

6. The defendant was indicted by the name of M. F. George, and 
in the exigent he was named W. George, leaving out J. and upon a 
writ of error to reverſe this outlawry, Coke Ch. J. held it apparent 
error. Roll. Rep. 313. pl. 23. Hill. 13 Jac. B. R. The King v. 


| George. 


7. Error aſſigned was, becauſe in the original writ, and all the 2 122. 
. C. ſays 


roceedings, ſhe is named Agnes Gargrave of Kingſley in comitat. rent 
bor. And in the exigent ſhe is named nuper de Kingſley, This was Gar- 
was held to be cauſe of reverſal. Cro. J. 576. pl. 4. Trin. 18 Jac, grave de 


> Ai in- 
B. R. Gargrave v. Markham. Read of 


Einrfly: and that this variation in the letter (g) made it error, and for that reaſon it was re- 


. verſed. 


Ly 


(K. b) Reverſed for what. J rong Abbreviation. 


I, ONE outlawed moved to reverſe the outlawry upon theſe 
exceptions. Iſt, Inſtead of proxim, there is uſed px. for 
an abbreviation of it, without any daſh. 2dly, Inſtead of infra ſcr. 
the abbreviation of infra ſcriptam, there is uſed infra fr. And for 
theſe exceptions it was quaſhed, Sty. 182. Mich. 1649. Coſ- 
well's caſe. 
2. W. was outlawed in an action of treſpaſs. It was moved to 


_ reverſe the outlawry, becauſe in the exigent it was wtle/t. being put 


tor an abbreviation of utlagatus et; and upon this exception it was 
reverſed, Sty. 227. Trin. 1650. Cuſtodes Libert. &c. v. White. 


See the ſtatute of 4 Geo. 2. cap. 26. and 6 Geo. 2. cap. 14. as to 
Abbreviations. 


Vor. XXII. „ (L. b) Re- 
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[ 392] 


Litt. Rep.“ 
150. S. C. 


And ibid. 
ſays that 
anothcr 
WAS 1 C- 


Utlawry, 


(L. b) Reverſed for what. Falſe Latin. 
I, E RROR to reverſe an outlavy ry. The error aſſigned was, 


becaule the capias was Eſte Edmunds Anderſon, ſo as T. was 


Wanting 3 for the tee is the warrant of the writz and fo it is of 


judicial writs; and therefore the outlawry was reveried. Cro, 
Eliz. 592. pl. 31. Mich. 39 & 40 Eliz. C. B. Grondy v. I 
charn. 

2. Error to reverſe an outlawry in debt after . The 
firſt error aſhgned was, becauſe the writ of exigent being directed in 
the ſheriffs of the city of Lincoln, the writ is "quod capias corpus 
ejus, ita quod habeas corpus ejus; whereas they being 2 ſheriffs, 
the writ ought to have been capratis & habeatis. Sed non alloca- 
tur; for they both be but one officer to the court; and although i. 
the end of the ꝛorit it is ita quod habeatis ibi hoc breve, yet there is 
no repugnancy; for it is good both ways. Cro. J. 576. pl. 4. 
Trin. 18 Jac. B. R. Gargrave v. Markham. 


3. Another error affigned was, becauſe the writ mentions 9 e- 


cuperavit verſus eum, where it ought to have been cam: And it 


was held that this was cent cauſe to reverſe the outlawry, 


Gra. |, $76. 577. Þh 4- Irin. 18 Jac. B. R. Gargrave v. 
* | 


am. 

. And another error oa was, that it was infra noninata, 
inftcad of infra nominata, [an N. for an M.] and therefore it was 
reverſed. Palm. 122. S. C. 

5. And another error was wamata for waviata z and therefore it 
was reverſed. Ibid. S. C. 

6. An outlawry was reverſed, becauſe the writ was precipin: 15 
tibi where it ſhould be præcipimus vobis, it being to the ſheriffs of 
London. Het. 93. Paſch. 4 Car. C. B. Anon. 

7. One was outlawed after judgment in debt; exception was 
taken, that the writ to the ſheriff was precipipimus vobis, inſtead ot 
præcipimus wabis, and the year of the Lord is in figures, Roll 
Ch. J. ſaid, if the word be præcipipimus, then there is 29 command 
to the heeriff; ; for that word ignites nothing; therefore let the out- 
lawry be reverſed, and judgment affirmed. Sty. 334. Trin. 1652. 
OD v. Thomas. 

8. Outlawry for treſpaſs was reverſed, becauſe it was utlegatus 
705 for utlagatus. Lev. ge Paſch. 17 Car. 2. B. R. the King v. 

orms. 


ver ſed for the ſame between the Kix c Aud Db PrRXY TTR; and another alfo between the K1xe 
* CowLyY, for the ſame cauſe. 


See the ſtatute of 4 Geo. 2. cap. 26. and 6 Geo. 2. 2229 14. for 


proceedings to be in Engliſh. 


(M. b) Rez 


fic 


Re- 


Atlawry. 


(M. b) Reverſed for what. Error in the Proceſo 
and Proceedings. 


I. JN treſpaſs, it was agreed that if a man be outlawed where a 
capias is wanting, he ſhall reverſe the outlawry by this omiſ- 
ſion of proceſs. Br. Omiſſion, pl. 6. cites 3 H. 4. 5. 

2. Want of warrant of attorney of the plaintiff in a ſuit in which 
the defendant is outlawed is error. Br. Error, pl. 48. cites 11 H. 
4. 34. 8 

3. Where the exigent bears te/te before the 4th day of the pluries 
capias it is error. Br. Error, pl. 48. cites 11 H. 4. 34. 


392 


Outlawry 
after the firſt 
ay of the 


exigent, and before the 4th day is error. Br. Jours, pl. 7. cites 33 H. 6. 42. 


4. Treſpaſs againſt two, the one came by diſtreſs and pleaded not 
guilty, and toas found guilty, and the other is outlawed upon exigent 
where no pluries capias is returned; this was held error by Radford. 
Br. Error, pl. 54. cites 9 H. 5. 9. 

5. Debt againſt two who were outlawed, and brought writ of 
error, becauſe the premiſes of the original was præcipe both quod 
reddant 401. by joint præcipe, and all the reſt was præcipe the 
one quod reddat 201. and præcipe the other quod reddat 20 l. and 
therefore the outlawry was reverſed, Br. Error, pl. 67. cites 
2 H. 6. 27. | ; 

6. A — was indicted of treſpaſs by the name of F. N. of D. &c. 


ef treſpaſs done die Fours proximo poſt diem Pentecoftes; and it was 


aligned for error that the day is not certain, for all the week is 
Pentecoſt, Et non allocatur; for the day of Pentecoſt is the Lord's 
day only ; by which he jaid that in the county are D. magna, and 
D. parva, abſque hoc that there is any D. in the ſame county without 
addition; Priſt. And the opinion of the court was, that it ſhould 
be reverſed. It ſeems that the party was outlawed upon the in- 
dictment; for ſuch exception of the vill is not good: if a man 
appears and pleads, and be condemned, he cannot aſſign it for error 
after, as it ſeems; for of matter in fact, if he appears he ought to 
plead it. Contra where he is outlawed, or loſes by default. Note 
a diverſity as it ſeems, but in this point 35 H. 6. and 5 E. 4. vary. 
Br. Error, pl. 69. cites 7 H. 6. 39. SE 

7. In debt the exigent was returned oct. Trinit. and the defendant 
returned outlawed at the 5th county held the 11th day of Fuly, where 
te firſt day of the return was the 10th day of July, and fo outlaw- 
ry after the firſt day paſſed and before the 3d day, at which it is 
uſed to certify the return; and yet ill, and therefore the outlaw- 
, * reverſed for this default. Br. Jours, pl. 84. cites 31 

8. Capias was returned non eſt inventus without more, and 10 
name of the ſheriff put to the writ, and upon this the defendant was 
outlawed, and therefore, per Cur. it is error, and ſhall be reverſed. 
Br, Error, pl. 2. cites 26 H. 8. 3. | 

| | F f 2 9. In 


[ 393] 


393 Atlabry. 

Yi ited 9. In the writ of exigent no place was mentioned where the ſheriff 
ee was to have the body, fo that he cannot know into what court to WI 
Ferrers v. bring the body. And upon this being aſſigned for error a judg- 
Engliſh, ment was reverſed. Cro. E. 104. pl. 11. Trin. 30 Eliz. B. R. 


and ſtates : 
it that a Cæſar v. Stone. 


eapias iſſued out of C. B. in this form, viz. ita quod babeas corpus ejus coram juſticiariis, omitting 
{apud Weſtmonaſterium) and this was reverſed for error. | 


10. Fudement was given in delt againſt A. and B. and a ca. ſe. 
i ued agair/? A. only, and he was outlawed, and afterwatds brought 
error to reverſe the outlawry ; and becauſe it ought to have been 
awarded againſt both, the court reverſed the outlawry. Cro. E. 648, 
pl. 3. Hill. 41 Eliz. B. R. Beverly v. Beverly. 

IT. Judgment in deli for 801. the ſheriff levied 20 l. part by fi. fa. 
on the goods of the defendant, and returned the ſame on record, but 


2 non conſtat by the record, whether the plaintiff had received it, or 
4 no; afterwards the plaintiff ſued forth a ca. fa. for the whole 801, 


upon which the defendant was outlawed ; but it was reverſed by 2 
writ of error, becaule it appeared on the record, that the execution 
was already made for 20 l. part of the 801. fo that the ca. fa. ſhoul: 
have been but for the 601. Goldſb. 148. pl. 70. Hill. 43 Eli. 
Anon. | 
| 12. One outlawed for not repairing a bridge, was named in the 
J indct ment and exigent W. R. miles de comitatu Middleſex, whereas 
= it ſhould have been de {ſuch a place) in comitatu Middleſex, and 
. | fo allege ſome place certain within the county; and for that caul? 
the outlawry was reverſed. Cro. J. 616. pl. 2. Trin. 19 Jac. B. K. 
= Sir William Read's caſe. 
a 7 + or 13. Error was aſſigned to reverſe an outlawry, for that the en- 
ſays this ap- gent was returned en the ſame day it bears date, which ought not to 
pearedin be; and for this cauſe it was reverſed. Cro. J. 660. pl. 10. Hi. 
the record, 20 Jac. B. R. Archer v. Dalbie. | 


and is error, | 
becauſe the party has all the day to come in upon the exigent, and render himſelf; and the ovt- 


laury was reverſed by agreement of all the juſtices. 


43> + 


14. An outlawry for high treaſon was reverſed, upon the ex- 
ception that it did nat appear where the 95. court was bell. 
12 Mod. 542. Trin. 13 W. 3. the King v. Yates. 

15. The error aſſigned to reverſe an outlawry was, becauſe 7 f 
ſecundo exact. it does not appear where the county court was held; 
and for that reaſon it was reverſed. 11 Mod. 173. pl. 15. Eak. 
7 Ann. in B. R. the Queen v. Cope. | 


3941 (N. b) Reverſed for what. Error in the Pro- 


clamations. 


| EG ng I, A N outlawry was reverſed, becauſe the writ of proclamation did 
555 not mention to what ſheriff the defendant ſhould render himeiſs 
Bendl. 14. D. 206. a. pl. 10. Mich. 3 & 4 Eliz. in caſe of Belly v. Alger 
Fl „ ſe ys ſuch precedent was ſhewn in H. 8th's time. 


„ giſter v. Godley. 
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Atlawry. 


2. A proclamation was directed to the ſheriff againſt J. H. and the 
writ was returned tali die ad comitatum meum tentum in the ſhirehall, 
Cc. proclamationem feci, ac eodem die ad generalem ſeſſinem, &c. pro- 
clamationem fect, &c. This was pleaded in reverſal of the outlaw- 
ry, becauſe theſe proclamations were made at one day, whereas the 
writ was (tribus ſeparalibus diebus, &c.) And the ſheriff was 
amerced 40 8. for his ill return, Goldib. 111. pl. 17. Mich. 30 
& 31 Eliz. Anon. 
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D. 206. a. 
pl. to. 
Mich 3 & 
4 Eliz. 8 P. 
BELLY v. 
ALG OR, 
where the 
outlawry 
WAS rever- 
ſed without 
writ of 


error, becauſe thoſe words (fact' tribus ſeparalibus diebue, unde una proclamatio, &c. were omit- 
ted by the negligence of the exigenter ; ſo that the writ did not bear any ſenſe according to the 


intent of the ſtatute of H. 6. 
lawry reverſed. 


3. Error aſſigned was, becauſe there was not any proclamation in 
the county where ſhe inhabited ſed non allocatur; for it is not ne- 
ceſſary in an exigent after judgment, when ſhe once appeared, but 
upon the firſt proceſs only. Cro. J. 576. 577. pl. 4. Trin. 8 Jac. 
in B. R. Lady Gargrave v. Gervaie Markham, 


(O. b) Reverſed for what. In general. 


1.5 E. 3. cap. 13. E. NAC TS, that none ſhall avoid an outlawry 
by the fheriff's untruly certifying impriſon- 
ment. 


2. Outlawry was reverſed, becauſe the defendant was outlawed 


upon 194i ment after charter of pardon granted to him by the king 
and theretore the outlawry upon indictment reverſed. Quod ngta. 
Br, Utlogary, pl. 16. cites 9 H. 5. 14. 15. 


3. Judgment in outlawry was ideo per judicium A Br and GC, 


ormiger, but omits coronntor”, and alſo the words comtatus prædicti, 
the Court held clearly that both were error. Palm. 43. Mich. 17 


Jac. B. R. Anon. 


4. An outlawry was reverſed, becauſe the time when the court was 


ſaid to be held was in figures. 2 Keb. 128. pl. 83. Mich. 18 Car. 
2. B. R. The King v. Tufton. | | ; 

5. Error was atfigned of an outlawyry, that it was per judicium co- 
ronatorum, and dota not fay domini regis. Sed non allocatur. 
2dly. It was 4to. ec. ad com, meum apud Weftminſter, and doth 


net ſay ad com. meum Middleſex z which per Cur. is error. 2 Keb. 


157. pl. 43. Hill. 18 & 19 Car. 2. B. R. The King v. Abrahall. 
6. On a motion to. ſet aſide an outlawry, the Court held thae 
the defendant's own affidavit of his being a vi/ible perſon, without a 
like affidavit by his neighbours, is not a ſufficient foundation to ſet 
alide an outlawry. Rep. of Pratt. in C. B. 151. Trin. 11 & 12 
Geo. 2. Bennet v. Skinner and Sydenham. | 


Bendl. 88. pl. 137. Hill. 3 Eliz. S. C. the pleadings, and out- 


Bro Error, 
pl. 56. cites 
8. C. 
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Thid. pl. 7. 
Cites S. C. 


Br. Error, 
PL 48. cites 
7 H. 4. 39- 
— 5, P. by 
Gaſcoigne. 
But Brook 
ſays quære 
inde; for 
it ſcems 
they are ſe- 
veral out- 
lawrics in 
th-miel ves, 
but it is but 
upon one 


8 Atlawry. 


(P. b) Reverſal again/? one. In what Caſes another 
ſpall take Advantage thereof, and How. 


1. FE OU R were outiawed in treſpaſs, and the exigent was not re- 
turned, and one came and had writ to certify the outlawry, 
and had it certified, and had charter of pardon and ſcire facias againſt 
the pluintiff;, and the ſheriff returned him dead, and he went quit, by 
which the others came after with pardon, and went quit by this re- 
turn of death, without ſcire facias againſt the plaintiff. Quod nota; 
but this caſe is not in the printed book. Br. Utlagary, pl. 66. cites 
7 H. 4. 30. and 9 H. 4. I. 3. 7. 
2. Aſſſe by 2 againſt 2, who were outlawed upon capias pro fine, and 
exigent upon it, where the diſſeiſin was found with force; and one de- 
fendant brought error, becauſe diſſeiſiu with force was pardoned by par- 


liament ; and it was not inquired whether the diſſeiſin was after the 


pardon, or not, therefore error, and the party plaintiff warned, & nil 
dicit; and therefore the outlawry was reverſed ; and after the other 
defendant brought other writ of error upon the ſame error, and the out- 
lawry was reverſed without warning the plaintiff; for he is eftopped 
by the nthil dicit againſt the firſt, becauſe it is of one and the ſame 
diſſeiſin; and alſo the outlawry is but the * ſuit of the king; quod 
nota. Br. Eſtoppel, pl. 57. Cites 7 H. 4. 40. CET 


and the ſame diſſeiſin, and they t the firſt did not maintain the diſſeiſin to be after the pardon, and 
fo cannot maintain it now. Br. Utlagary, pl. 6. cites S. C. | 
®* Where the writ of error is of the cutlawry only, it is the ſuit ofthe king only; and therefore 


the party ſhall! nat be warned. 


But ere th- writ of error 15 of the ou l , and of the judę ments the 


party ſhall be wained. Br. Utlagary, pl. 6. cites S. C. 


3. It was adjudged, that where 3 are outlawed in the _ fait 
Jointly, if the outlawry be reverſed for matter apparent at the ſuit of 
any of them, the others ſhall take advantage of this reverſal, The- 
loal's Dig. of Writs, lib. t. cap. 15. ſ. 21. cites Hill. 21 H. 6. fol. 
30 & 31. and T. 8. fol. 2. Utlawry 17. 

4. Debt againſt 2 by ſeveral præcipes, naming them of D. and they 
were outlawed, and the one was taken, and pleaded that no ſuch vil, 
and had ſcire facias againſt the plaintiſt, who ſaid that there is ſuch a 
vill, and found againſt the plaintiff, and defendant went quit. And 
after the other defendant was taken, and pleaded the ſame plea, and 


had ſcire facias againſt the plainti q who made default, by which the 


defendant would have had advantage of the firſt record. Per Pritot, 
the king att nit be concluded by the firſt verdict; for the king as 
not party to it; nor this defendant ſha!l not have advantage of it, 
for he is a ſtranger. And Laicon accorded; for by them the 
plaintiff may reverſe the firſt record by aitaint, and therefore it 18 
not reaſon that the other defendant, who was not party, ſhall have 
advantage of this record. Br. Eſtoppel, pl. 223. cites 33 H. b. 


| 513 52. 5 | 
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Writs, lib. 14. cap. 1 I. f. 2. cites Hill. 3 H. 4. 10. 
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(Q. b) Proceedings and Pleadings after the Outlawry 
reverſed. How. 


I E wha is in the Fleet upon capias utlagatum, at the ſuit of F. Er. Impri- 
N. ſhall remain there till he has found mainpriſe upon ner 
ether outlawry at the es of I. NM. if he prays it, notwithſtand- 5 C. 
ing he has charter of pardon. Br. Utlagary, pl. 17. cites 38 E. 
21. | : 
2. In debt, if the defendant is outlawed, and afterwards purcha- But where 


fes charter of pardon, and ſcire facias againſt the plaintiff, and in det 


againſt gy | 
they were 


pleads with the plaintiff to the action, he hall not be received after- 


wards to ſhew that proceſs was diſcontinued, for that there were only cada, and 


2 capias's before the exigent ; per opinionem. Theloal's Dig. of /«-4 their 

charter of 
pardon and 
ſcire Ficiat, and afterwards were recived to avate the writ, becauſe it cuas againſ 4 by a joint pcie, and 
it appeared that another wwas bound with them, not named in the writ, &c. For the court ſaid they ſhould 
have the ſame advantage now, as they ought to have before the outlawry, &c. Theloal's Dig. of 
Writs, lib. 14. cap. 11. f. 3. cites Paſch. 12 H. 4. 21. 7 


3. He that reverſes an outlawry of felony ſhall plead to the felony, Br. Utlaw- 


and ſhall not go quit by the reverſal of the outlawry ; for the indict- 2 155 oo 


ment remains good, notwithſtanding the reverſal. Br, Corone, pl. 27. Br. Corone, 
ites 0 H. 4. 3. pl. 164. 

SY 9 "4 cites 18 E. 
4. 9. That he ſhall be arraigned. upon the indictment. Thid. pl. 143. cites 7 H. 7. 5. S. P. 
Br. Utlagary, pl. 44. cites S. C. He ſhall anſwer ts the f-lony, becauje it is the ſuit of * 
the kings, Br. Reſponder, pl. 53. cites 8 C. ro. J. 464. pl. 12. Hill. 15 Jac. B. R. Car- 
ter's caſe, 8. P. 2 Hawk. Pl. C. 462. cap. 50. ſ. 17. ſays it is agreed, that after an outlaw- 
ry of treaſon or felony reyerſed, the party hall be put to plead to the indictment, for that {till re- 
mains good, | 


4. A man was outlawed notwithſtanding a ſuperſedeas which he But where 


had before outlawry pronounced, and came in perſon, and prayed that Y OO 


the outlawry be reverſed, and ſo it was. Quod nota. And upon outlawed, 
this the plaintiff declared, and the defendant imparled. And fo who came 


4; = » _ 4 22 1 a 5 in upon the 
ſee, that upon the reverſal of the outlawry the original remains good, Jabs 


and the parties ſhall proceed. Br. Utlagary, pl. 74. Cites 30 H. , and 
0. 3 5 ſbevued how 

: he bad ſuper 
ſediat, & c. andhad found mi »prife, and this notwitt Panding the ſteriff bad returned bim outlawed, and prayed 
that the ontlawry be reverted, and fo it was, and was nt C mpell, d t9 anſwer to the other ſuit, pruding in 
the ſame court, as priſoner ; for it was taken there, that he wwho goes by nein pr iſe is no prijoner ; per Cur. 
Quod nota. Br. Utlagary, pl. 35. cites 39 U. b. 27. 


5. If a man be outlawed in debt or treſpaſs at the ſuit of the party, Br. Utlaga- 


and reverſes the outlawry, he ſhall not be compelled to anſwer. Br. ” 1 e 
: cites S. C. 


Re{ponder, pl. 53. Cites 7 H. 7. 5. . That where 
outlawry is reverſed in a perſonal action, the defendant ſhall not anſwer But upon a charter of 
Pardon he ſhall anſwer upon the original, by the ſtatute of 5 K. 3. cape 12. upon a ſcire facias. 
Contra at the common la ww, and this cafe of reverſal is at the common law. Quod no:a. Br. Re- 
fpunder, pl. 53; cites 7 H. 7. 5. | 


F f 4 6. 21 Fac. 
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6. 21 Jac. 1. cap. 16. enacts, That in all ſuch actions as are 
directed by this att ta be brought within certain times therein limi- 
ted, if the defendant be outlawed in the ſuit, and after reverſe the out- 
lawry, the plaintiff, his heirs, executors, or adminiſtrators may com- 
mence a new action within a year after ſuch outlawry ſo reverſed, and 
not after. | 
ſ 397 ] 7. Action was laid, and outlawry was in Landon. Upon rever- 

ſal che plaintift may declare in any other county, be the action local 
or tranſitory. 3 3 245. Mich. 1 Jac. 2. C. B. Whitwick v. 
Hovenden. 
S P. by 8. If one be outlawed by proceſs in an information, and comes 
ac in and reverſes the outlawry, he mu? plead inflanter to the in- 
3 formation. 1 Salk. 371. pl. 10. Mich. 7 W. 3. The King v. 
5 Mod. Hill. | . 
141 8. C. : | 
++ wag was an outlawry in an information for ſending children beyond ſea, to be bred pa- 
Piſts. | 
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:--<if 
Thid. ſars, 9. H. was outlawed in two actions, one of 101. and the other 
ate F 405. and upon reverlal of the outlawry, the Court took „be- 
zunce das cial bail for the firſt, and an appearance for the other, upon 4 & 


taken pur- 5 W. & M. cap. 18. 2 Salk. 490. pl. 6. Mich. 10 W. 3. B. R. 


fuant to 31 
El:z. cap. 3» Anon. 
3 New Io. If outlawry be pleaded either in bar or abatement, and the 


br. 703 plaintiff replies nul tiel record, and the defendant has a day given him 
rw. inthe o bring in the record, and in the interim the plaintiff removes the re- 
very identi- 9rd by writ of error, and reverſes the outlawry, though the de- 
cal words. fendant fails in bringing in the record, yet this ſhall not be fa- 
tal and peremptory on him; for in the firſt caſe, he all have 
liberty to ptead a new bar; and in the ſecond, the judgment ball 
be only reſpondeas oufter, becauſe his plea was a true plea at the 
time of pleading it, and the plaintiff was actually diſabled from ſuing, 


not having then his liberam lagem. G. Hiſt. of C. B. 162, 103. 
Cap. 17. | EL 


(R. b) Pladings in Support of the Outlawry, in 
Advantage of the King, and his Intereſt. 


Br. Scire 
Facias, pl. 


I. W S. of S. was taken by capias utlagatum at the ſuit of H. 

EY * who ſaid that the day of the writ purchaſed, he was dwe- 
nd favs! ling at D. and not at S. and prayed ſcire facias againſt H. and had it, 
that in ſuch and the /beriff returned him dead; by which it was maintained for 


"et the king, that he was converſant at S. prout, &c, and yet ſcire fa- 
bone cias was awarded again the executor of the ſaid H. And the 


preyed ſcire prothonotary ſaid, that it is the firſt ſcire facias that ever was 
facias, and awarded in this cafe ; for per Erian clerk, if the party plaintiff had 
bad it, 0% been party to the plea ſupra, and it had been found for the defend- 


the ſcire f b | 2 
facias and ant, the king had been concluded; and the ſame law of the plaintiff, 
the alias by his intendment, if he pleads againit the King; and in this caſe the 
were re- plainti 
turned uni- | 
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Jound that he was imoritoned 


Utlawry. 


plaintiff ſhall not be nonſuited for the advantage of the king; and 
that if the plea ſupra had been tried upon the original, nothing ſhould 
he but to abate the writ; per Brown, but here, after outlaw- 
ry upon ſuch plea, they thall recover all, or ſhall be barred. 
And P. 15 E. 3. the defendant was outlawed, and came by ca- 
pias utlagatum, and pleaded miſnoſiner of himſelf, and the plain- 
tiff confeſſed it, and nothing was done upon the conuſance, be- 
cauſe it was in diſadvantage of the king, Br. Utlagary, pl. 23. 
cites 21 H. 6. 21. 
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hil; and 
the King's 
ſerjeant 
maintained 
the excep- 
tion for the 
King, that 
he Was 
dwielling at 
S. and the 
juſtices ſaid 
that if he 


had purchaſed charter of pardon, and had ſcire facias, which was returned nihil, and the alias imi- 


liter, the charter thould have been ailowed, 


But in the firſt caſe, if the plaintiff was preſent, and 


would confeſs the exception that he was not of S. yet the traverſe ſhould be accepted for the king. 


. 


Prerogative, 24. cites 21 H. 6. 21. | 


2. Capias utlagatum again/? 7. N. of Hale, who came and ſaid 
that there is Hale, alias Hales, and Bamerhale, and Dovehale, and 
that he was dwelling at Dove hale, alſſſue hoc that he was dwelling 
at Hale aforeſaid, and the plaintiff maintained his writ. And the 
king's ſerjeants would have demurred for the Ling, becauſe the de- 
fendant did not traverſe that there is na Hal, only in the ſame county. 
And per Laicon, the king has nothing to do 0 demur; for he is not 
intitled but by the ſuit of the party. And nen the party is con- 
tent, the king has nothing to do; as in decies tantum by W. M. 
the defendant pleaded an ill bar, and the plaintiff replied, and would 
not demur; the king cannot demur; for he is intitled only by the 
party. And the reporter agreed the decies tantum; for the King 


marters de Pardon, pl. 20. cites 22 H. 6. 7. — Br. Utlagary, pl. 24, cites S, C. 


Br. 
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is not intitled before judment, but is intitled immediately by the 


judgment upon the outlawry, therefore by him the King raay demur. 
But Laicon granted, that if the plaintiff will mate default, ar confeſs, 
there the king may ſpeak in it; but contra where the pariy docs his 
duty; for in the one caſe there may be covin, and in the other not. 


Br. Utlagary, pl. 33. Cites 38 LI. 6. 1. 


(S. b) Scire facias. Neceſſary in what Caſes. Aud 
Proceedings and Pleadings thereupon. 


I, A Man outlawed of felony fail, that he was impriſoned at the 
| time of the outlawry, and i was averred contra far the king, 
by which ſcire facias iſſued to te {975 mediate and immediate, who 
came and averred the impriſmmest ta be by covin, and tae others e 
contra, and venire facias ius and the jrry did not come, by which 
proceſs was continued thus, Viz. fun, mt IL. ae . Hef. gui 
fequitur pro 40 9 rege fon tur 11 7 , MAKING 9 mention of the 
hrds ; and the inqueſt was taten -» II. T. and J. of F. 72 ſe- 
guitur, Sc. and one Tf Aftar ne Me of tobe lords; and it was 
priſoned al ine /ords alledged diſcon- 

\- awarded to commence at the 
ed out of the court, be- 
cauſe 
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398 Utlawry, 


cauſe the lords were now partics. Br. Utlagary, pl. 40. cites 
38 Aﬀl. 17. 

2. In ſcrre facias upon charter of pardon upon outlawry, the deſend- 
ant cannot allege diſcontinuance nor niſcontinuance of proceſs upon the 
outlawry, in reverſing theresf; for the ſtatute is, that they ſhall plead 
upon the original, ſo that they ſhall not meddle with any proceſs. Br. 
Diſcontinuance de Proceſs, pl. 35. cites 3 H. 4. 10. 

3. Where a writ error ts of the outlawry only, it is the ſuit of the 
king only, and therefore the party ſhall not be warned; but where the 
writ of error ig of the cutlawry and of the judgment, the party ſhall be 
warned. Br. Utlagary, pl. 6. cites 7 H. 4. 39. 

4. Four were outlawed in treſpaſs and the exigent was not returned, 
and one came and had writ to certify the outlawry, and had it 
certified, and had charter of pardon, and ſcire facias againſt the 
laintiff; and the ſheriff returned him dead, and he went quit, 
y which the others came after with pardon, and went quit by 

this return of death, without ſcire facias againſt the plaintif#; 
quod nota, Br. Utlagary, pl. 66. cites 7 H. 4. 30. in the writ- 


ten book. 
Br. Error, 5. Scire facias upon a writ of error to reverſe outlawry, the Heri 
pl. 44+ cites . 7 / A 4 
S. C. returned him, who recovered, dead, and the outlawry was revericd 
without warning the executor ; quod nota. Br, Utlagary, pl. g. cites 
3 9 H. 4. 1. 3. ; ; ; 
Br. Scire 6. A man was outlawed of felony, and alledged that he was in the 


12 1. . * . 
1 King's ſervice at Burdeux at the time of the outlawry pronounced, 


c. r out- and had * writ to the mayor of B. to certify it, who certified accord- 
Lwry of ingly; by which he prayed to be arraigned. and could not, till + ire 


—_ * — acids againſt the lords mediate and immediate, which was returned 


verſed till that he had no lord mediate nor immediate, and after he was arraigned 
ſcire facias of the felony, and pleaded not guilty. Br. Utlagary, pl. 10. cites 
againſt the H 5 S 7 

ler di medi- 9 H. 4. 3. 

e and imme dig te rs returned, evh-ther th: party has lands nr 23; quod nota; and it was returned that 
there were no lords ; for he had not any land. Br. Utlagary, pl. 44- cites 7 H. 7. 5. Br. Scire 
facias, pl. 165. cites S. C.— 8. P. Ars. Le. 326. in Marſh's caſe, S. P. Where the outlawry 
was for murder; per Holt Ch. J. who ſaid that he had known outlawries reverſed without ſuch 
ſcire facias, but that it was a dangerous courſe : for though the lords mediate and immediate, when 
they ate ſummoned by ſuch ſcire facias, could »2t plead in nullo of errutum, nor bar the reverſal of the 
judgment, ye: they may plead releaſes or fines levicd to them by the outlaned perſon after the outlawry, 
in bar of reſtitution ; but fince they cannot maintain the judgment, ſuch ſcire facias ſeems rather 
of caution than of neceſſity; per Holt Ch. I. 12 Mod. 545. Trin. 13 W. z. the King v. Young— 
S. P. by Holt Ch. J. Comb. 272. Trin. 8 W. 4. B. R. the King v. Taylor, who brought a writ of 
error to reverſe an outlawry of murder committed 18 years ago; and aftigned ſo- error that tie 
county court was not held for the county; and notwithſtandiag the fact was ſo long ago, the court 
refuſed to bail him in the mean time. 


= 

[399] 3 
A. Was cut- 7. One was outlawed of felony, and the party reverſed it by writ 
ve pen fg error, and it was ſurmiſed, that he had neither land nor tenement, 


pre indi- 


ment: for fi. and the attorney general confeſſed it, by which he was diſmiſſed without 
tony, wm feire "pon to be awarded againſt the lords mediate and immediate. 
brought five . 3 þ a | 
eser Br. Scire facias, pl. 194. Cites 4 E. 4. 9. | : 
error. Holt Ch. J. ſaid, if he hath n lands, and it is ſurgeſied on the rolls that he hath none, in ſach 
caſe the ait;rney g neral may conf, fi error without a ſeire ft: as to the brds wediate and immediate, to 
ſhew cauſe why he ſhould not have reſtitution ; but if there are lands, then there muſt be ſuch 4 
ſcire facias. 27 Satk. 495. pl. 5. Hill. 3 W. z. B. R. Arthur's caſe. Ld. Raym. Rep» 15+ 
8 C. :ccorvingly. 
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Where one came to reverſe an outlawry in a caſe of murder, upon confeſſion of the attorney general 
that he had no land: or tenements, which confeffion recited, that it ſo appeared to him on affidavits ; 
the outlawry was reverſed for the commoa error, that the court was not faid to have been held pro 
com” without any ſcire facias to the or ds iamediate and mediate; and he was ſent priſoner to the Old 
Bailey. 12 Mod. 668. Hill. 13 W. 3. the King v. Biſhop. » The confeiſion muſt be on record. 
Per Holt Ch. I. 12 Mod. 545. Trin. 13 W. 3. the King v. Young. 
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8. He who is outlawved by name of C. Falter, where he ſays that his Br. Miſnoſ- 
name is C. Walter, and is taken by capias utlagatum ſhall go by main- Ver» pl. 1. 
3 : . . * f . . _cites 8. C.— 
priſe, and ſhall have ſcire facias to try his name, Br. Scire facias, pl. Br. Utlaga. 


2. cites 27 H. 8. 11. ry, pl. I. 
cites 8. Cm 


Theloal's' Dig. of Writs, lib. 11. cap. 4. {. 3. cites S. C. 80 in treſpaſs againſt J. Stoke, who was 
oui at the ſuit of the plaintiff, and taken by cap. utlag. and {uid that his name is and was J. Stokry 
and not J. te, and had ſcire facias againit the giti, who came and ſui, that he was kn5xvn 5y the 
ore name and by the «ther ; and ſo to iſſue. Br. Scire facias, pl. 186. cites 14 E. 4. 16. 

l * 


9. A man was taken by capias utlagatum in felony by name of F. S. Br. Scire fa- 
gent. who ſaid that his name is yeaman and not gent. and ſo is not this 3 
perſon wha is outlawed, and had the plea; and becauſe it was in appeal, 5 
ſcire facias was awarded againſt the appellant, if he had any thing to 
ſay againſt this plea, and the defendant was let to bail. Br. Utlagary, 
pl. 42. cites 5 H. 7. 16. | 

10. A. held land of the queen, and was outlawed for murder. The 2 Hawk. 
queen ſeiſed the land and gave it to B. and his heirs, A. brought error Fl. C. _ 
and reverſed the outlatory, Upon reference to the 2 Ch. Juſtices, = Zain 
they were of opinion that A. might enter upon B. for there is not any 8. p. has 
record now of the attainder to inforce the party to ſue by petition, been ad- 
but the record is utterly defeated; and cites 4 H. 7. 11. 12. and 8 r cer eg 
H. 4. 21. And Manwood and Peryam agreed with this; for though of treaſon 
an office were found, * be fhall nit be put to his ſcire ſacias to repeal the and falony. 
patent before he enters. And. 188. pl. 223. Anon. *[400] 

11. The court was moved that an outlawry might be diſcharged, 
becauſe it is now pardoned by the act of oblivion ; for notwithitanding 
it were not pardoned if it were an outlawry after judgment, except 
tie monies due, for which the party is outlawed, be paid to the party, 
as the book of 6 H. 7. f. 21. is, yet outlawries before judgment are 
pardoned; and beſides the parties here did ſubruit to an arbitrement 
touching the matters in difference between them, and an award is 
made. But the Court anſwered, that the outlawry cannot be diſcharged 
until the party have brought his ſcire facias upon the act. Sti. 348. 

Mich. 1652. Ellis v. Pipin. | 

12. In error to reverſe an outlawry in high treaſon, it was ob- A. had been 
jected, that there ought to be a ſcire facias to the lords mediate r 
and immediate before the outlawry ſhould be reverſed. But it was fon, and ob- 
anſwered, that it is not neceſſary in treaſon, becauſe the forfeitures tained from 
belong not to them, but to the king; and the outlawry was reverſed. — th 


4 Mod. 366. Mich. 6 W. & M. in B. R. the King and Queen v. error t re- 


Sir Tho. Armſtrong. verſe this out- 
83 [wry ; and 


the Attorney General had orders to confeſs in court the error aſſigned which was an error in Fur, 
Viz. That he was outlawed by a wrorg addition ; which the attorney did accordiagly. The Court 
was therefore prayed, that tte outlawry might be reverſed. But Parker Ch. J. was of opinion, 
that thoug!1 in outlawry for treaſon there is no n-ed of warning the lords of whom the lands are 
held by a ſcire facias before the outlawry be reverſed, as muſt be done in cafe of felony, becauſe in 
treaſon the forfeiture is to the crown; yet he ſaw no reafon to diſtinguiſh between out/awry for fe- 
lony and outlawry for treaſon ; for in caſe of treaſon, vehere the forfeiture is to the crown, the 

crown 
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rown may grant theſe lands to others, who ought to be heard, what they can ſay for themſelves . 

efore they loſe their lands. He thought therefore there ſhould have been a ſcire facias to the | og 
tertenants, and grounded hiniſelf pretty much on a cafe in H. 4. where there waz a ſcire facias to the m 
tertenants , and though this was an outlawry for felony, yet the king's being made immediate lord, w 
made it all one as if it had been an outlawry for treaſon ; and the entry in caſe of felony, as may be he 
ſeen in Coke's entries 318. mentions the ſuing out of a ſcire facias, as a thing of abſolute neceſlity, 
without which the judge could not reverſe the outlawry. But on ſearching into precedents, it was Pe 
found, that in fact in outlawry for treaſon there uſed to be no ſcire facias; and the precedents being Cl 


ſo, and it being a ſuppoſition not of neceflity, that the crown ſhould grant theſe lands and then ouſt 
the patentees by ſuffering a writ of error to be brought, the outlawry was reverſed. 10 Mod. 139, 
Mich. 12 Ann. B. R. the Queen v. Stafford. 

13. If one be ſued to outlawry after judgment, there needs 2 
feire facias to renew the judgment after the year and day, becauſe be- 
ing outlawed you may have execution on his effects at any time 
on behalf of the king; and there is u occaſion to give à legal notice 
to him, who is out of the king's protection, G. Hiſt. of C. B. 14, 


I $+ cap. 2, 


(r. b) Reverſal. Refirution, in what Caſes, and of 
what. | 


| 8 þ HE opinion of the Court was that one outlawed of treſpaſs 
ſhall not, after charter had, have action of account of receipt a- 
ter the outlawry. Theloal's Dig. of Writs, lib. 1. cap. 15.1. 9. Paſch. 
28 E. 3. 92, and 93. | | 
2. If a man is clawed, and the king gives his goods, and af- 
ter the king pardons and reſtores him to his goods, he ſhall not have 
reſtitution of the goods, which the king gave meſne between the 
pardon and the reititution. Br, Reſtitution, pl. 18. cites 29 All. 
34+ | 
[ 401 ] 3. A man outlawed where he has ſuperſedeas bearing date before the 
outlawry, ſhall have reſtitution of his goods. Br. Reſtitution, pl. 2, 
| 067 ne cites * 7 H. 4. 1. 
per ſadeas and writ of errer in B. R. and the ſeal of the ſuperſrdras was broke, and the date was be- 


fore the outlawry pronounced; and becauſe the writing and band wwas known, and the print. of the ſeul 
well Known, he was reftored, and the outlawry annulled. Br. Reſtitution, pl. 27. cites $ U. 


4 7- 
® Br. Utlagary, pl. 5. cites S. C. 


| © 4+» The property of the chattles of one outlawed hall be in the 
: Ling by the outlawry, and he ſhall not have reſtitution of theſe 
goods by his charter o pardon, but ſhall be only reſtored to the 
law; per Rickhil. But there, becauſe ſhe was covert when ſhe 
was outlawed with her baron, who is now dead, ſhe had writ of re- 
ſtitution of her own goods. Theloal's Dig. of Writs, lib. 1. cap. 
15. f. 12. cites Mich. 7 H. 4. 76. 
5. A man outlawed of felony reverſed it by error, and had ſcire 
facias againſt the lords mediate and immediate, and againſt the ter- 
tenants, and was reſtored per judicium. Br. Reſtitution, pl. 28. 
cites 11 H. 4. 53. | 
6. In appeal, if the defendant upon exigent is returned cepi corpus 


where it ſhould be exigi fect, and he appears and pleads net guilty, and 
| is 


f 
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be without Warrant. 
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is acquitted, there, by the reporter, though he ſhall not recover da- 
mages, becauſe the original was good, notwithſtanding the return 
was ill, yet he ſhall rehave his goods, becauſe it is error. Quære 
how; for it ſeems he ſhall not have writ of error, becauſe he ap- 
peared and pleaded, and was not outlawed. Br. Reſtitution, pl. 8, 
cites 9 H. 5. 2. 
7. A man was indicted of the murder of one F. N. and ca- 
ias iſſued, and the king pardoned him all that in him was, and 
all his goods and poſſeſſions, and after this he was outlawed, and 
the outlawry reverſed by writ of error; and he prayed reſtitu- 
tion of his goods, and could not have it, becauſe it did not ap- 
pear of record that they were taken, which was contrary to the 
opinion of Hank. Br. Reſtitution, pl 9. cites 9 H. 5. 15. 

8. It was held that a lord outlawed ſhall not after charter had, 
have the rent which was arrear before the outlawry, Theloal's Dig. 
of Writs, lib. 1. cap. 15. ſ. 10. cites Hill. 9 H. 6. 57. : 

9. Where the acceſſory is o:tlawed of felony, the acceſſory ſhall 
be reſtored to his goods after the death of the principal; for by the 
death of the principal the acceſſory is diſcharged. Br. Reſtitution, 
pl. 13. cites 21 H. 7. 31. 

10. pen the reverſal of an outlawry, a writ of reſtitution was 
awarded to reftore the guods, the eri retumned that he had fold them 
for 40l. and brought the money inte court, whereas the goods were 
worth 100], But the return was held ill; for the capias utlaga- 
tum, &c, has nota word of ſelling the goods; ſo that it ſeems to 
D. 223. b. pl. 26. Trin. 5 Eliz. in a nota 
of the reporter, at the end of the caſe of LamBeRT v. PROCTOR. 
But he adds, viz. nota theſe words in the writ, viz, & et ea que per 
inguiiſitionem illum invenerts, in manus noſt as capias & ſalus cuſtodias, 
ita quod de vero valire & exitibus eorundem nobis reſpondeas.” 
Whence it ſeemed to Catlyn, Saunders, and Whiddon, that the 
ſheriff might fell them, or anſwer the value to the King, and retain 


the goods himſelf, &c. Ideo quære bene. 
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Br. Error, 
pl. 56. cites 


S. P. AC- 
cordingly. 
Per Cur. 
obiter in 
Dr. Dru- 
ry's caſe, 8 
Rep. 143. 
a. Paſch. 
8 Jac. and 
cites this 
caſe of 
ProQtor as 
agreeable 
thereto. 
S. P. Ac- 
cordingly, 
and S. C. 
cited per 


Cur. 5 Rep. go. b. Trin. . 42 Eliz. in the Exchequer, in Hoe's cafe. D. 223. b. Marg. pl. 
26. cites a cafe ex libro magiſtri Noy, viz. Paſch. 22 R. 2. B. R. Rot. 50. that . Baker was out- 
Lewed; wherenpon H. Beauchamp produced the king's wrt to the eſeheatar to pay the ſaid H. 201, of 
te goods of the ſ.id M. by gift of the king. Afterwards i. rowerſed the outlawry for error, and had 
judgment for his goods loft. Whereupon W. impleaded the efchearor for the ſaid 201. who pro- 
cnced the ſaid writ, teſtifying his payment thereof to the ſaid H. and that he is diſcharged there- 
of ; and a precept iſſued to the ſaid H. to antwer and Tatisfy the ſaid 201, whereupon H. prayed 
aid of the King, but ſadgmat was given that be repay the faid money, and that W. have execution. 


11. Pending a quare impedit the plaintifF is outlawed. The 1 402 ] 


king preſents by virtue of the cutiawry; the preſentee is admitted, Sav. 89. pl. 


inſtituted, and inducted. Upon rever/al of the outlawry, after judg- 166. Trin. 


ment for him in the quare impedit, he may have ſcire facias to 3 
have execution of the judgment, and remove the incumbent. 8. 


Cro. E. 44. Mich. 27 & 28 Eliz. C. B. Beverly v. Corn- — 
Wall. . 103. Pl. g. 
Trin. 30 & 


31 Eliz, S. C. acgordingly. Mo. 270. pl. 421, Mich. 30 & 31 Eliz. S. C. accordingly.— 8. C. 
cited 2 Vern, 313. in caſe of Peyton v. Ayliffe. 


12. The queen ſeiſed in fee makes leaſe for years to a perſon, 8, O. cited 
| extiawed, No. 293. 


wh + 409% DTT 
as hp IA, 


r 


««%;õͤã V 
0 — 22 * ; 
: 4 
— —— — 


— . - c 
Ads at wo Ae or ae dtr AE L, i - 
» . 


402 8 Utlawry . 


in caſe of out/arved, and after he was outlawed twice more, and before any 
comics *** ſeiſure or grant over by the queen, a general pardon by parliament 
Tzuxoc- was made, which gives and grants all goods and chattels forfeited 
moxTON> to them by whom they were forfeited. This was a good leaſe, 
enat it 25 becauſe the render of the rent made him capable as a farmer; 


adjudged : 4 g 
that the leſs but upon the 2d cutlatory, the term is ſecondarily given to the 


ſee could queen; and the reverſion being in the queen, the term ſeems ex- 

his term, fe es in it, and ſo not revrved by the damus in the pardon, 
L 1 . D * 

becauſe it Mo. 237. pl. 371. Paſch. 29 Eliz. in the Exchequer, Knowles 

Was mer- V. Powell. | 

ved in the | 


reverſion and franktenement of the queen.—-Ow. 116. S. C. and Manwood ſaid that the pardon with 
refitution is futAcient to revive the term forfeited by the 24 outlawry, 29 and 30 Eliz. m Scacc. 


13. If lord of a manor to which advouwſon is appendant, is out- 
lawed, and the king takes the profits, he ſhall preſent, and the 
party ſhall not be reſtored to this preſentment after induction, if he 
reverſes the outlawry. Otherwite it is where the advowſon is in 
groſs. Mo. 269. pl. 421. Mich 30 & 31 Eliz. in caſe of Beverly 
v. Cornwall. 

14. If advowſen comes to the qucen by forfeiture for outlawry, 
and the church is now void, and the queen preſents, and then the 
outlawry is reverſed for error, yet the queen ſhall enjoy the pre- 
ſentment, becauſe the preſentment c:mes to the queen as profit of ih: 
ad voteoſon. Mo. 270. Beverly v. Cornwall. | 

15. But ii a church be wad at the time of the outlawry, and the 


But it is o- 

therwiſe preſentment by this is forfeited as chattel principally and diftinC: 
upon a , 2 | 
Euter of by itſelf, there, upon reverſal for error, the party ſhall have re- 
pardin ; for ſtitution of the preſentment. Mo. 270. in caſe of Beverly . 
there he . Fa i s 

EE Cornwall | 

reſtored to the preſentment. Br. Forfeiture de Terres, pl. 73. cites 9 H. 6. 57. per Paſton.—— 
Ibid. pl. 204+ cites S. C. for pardon i nt reſtitation. : 


16. Lord of a nanor is outlawed, and the king grants copyholds, 
the party ſhall not defeat them by his reſtitution in error, becauſe 
they are but things acceſſory to the principal. Mo. 270, in caſe oj 


- 


| Beverly v. Cornwall. 
And. 277. 17. A term of one outlawed for recuſancy was fold, and after- 
1 bak the outlawry was reverſed. Anderſon and Walmſley held 


S. C. cited . . . 
that the term ſhould be reſtored ; for the Aing's interęſt is but con- 


Arg. 2 

Vern. 31 by ditional, i. e. it is good if the outlawry be good; and therefore 2 
Por term being ſold, it is tied with a condition, that into whoſeſoevei 
Ali hands it comes, if the outlawry be reverſed, the term is reduced to 
Ale, the owner. And it is not like a ſale made by the ſheriff; for th: 


3 Ae ſheriff ſells it by authority of law to levy the money, and there, if 
* be the judgment be reverſed, the party ſhall be reſtored only to the 
money, and not to the term ; for he loft it not by the judgment; 


reſtored 
upon the and they gave judgment for the plaintiff, Periam J. not being 


roar reſolved, Cro. E. 278. pl. 3. Paſch. 34 Eliz. B. R. Eyre v. 
F re Woodfine. j 
cetbd ATE 


forieited and loſt. Admitted by the counſel for the outlaw. 2 Vern. 313. Peyton v. Aylif, 
ey * Ld. Sommers, the term ought to be reſtored. 2 Vern. 312. [which ſeems to admit tlie pr 
fits received to be loſt. ] x 15 
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The grant of g-9ds of a perſon attainted is i the outlawry be reverſed, Arg. Vern. R. 10. in 


caſe of Prodgers v. Phrazier. 


18. J. N. and J. S. ſued B. to an outlawry before judgment. 
It was found by inquiſition that B. had 5ool. fock in the Eaſt- 
India Company. The king ſeiſed the ſtock, and granted it to F. 
NM. and F. S. in ſatisſaction of their debts, and that they might 
ſue for it in their own names. The Court of Exchequer decreed 
the ſtock to be transferred to them, and the company entred the 
names in their books, and put out the name of B. Afterwards F. S. 
aſſigned his intereſt to MW. and his name is entred in the company's 
books for his ſhare, B. reverſes the outlawry. J. N. proceeded in 
his action, and got judgment, but no execution. The king granted 
4% B. a reſtitution de omnibus, de quibus nobis non eff reſponſum. Then 
P. another bond-creditor, got judgment againſt B. and outlawed him 
after judgment. The king granted this 500 l. to P. as he had be- 
fore granted to J. N. aird J. 8. Upon a bill in the Exchequer by 


P. the Court decreed, that the ſtock was well transferred by the 


grant to J. N. and J. S. and that it was executed by transferring 
the ſtock, and ſo the king anſwered of it. As to the caſe of out- 
lawry before or after judgment, or of the aſſignee of the king's 
aſignee, and the king's immediate aſſignee, they made no d:ffe- 
rence. And though J. N. after reverſal of the firſt outlawry, ſued 


2nd got judgment againſt B. yet they held no difference between 


the caſe of him and W. but that both ſhould retain the proportions 


aſſigned at firſt to J. N. and J. S. 2 Lev. 49. Paſch. 24 Car. 2. 
in the Exchequer Chamber, Pinfold v. the Eaſt-India Company, 
Northey & al. 

19. In ſcire facias to have reſtitution after reverſal of the out- 
lawry, it was inſiſted that the leaſe made by the king to the plaintiff 
of the outlaw's lands, is made to him for ſatisfaction of his debt 
out of the reſidue of the profits, after and beyond the fine and rent 
reſerved, and ſo the reſidue beyond is received by him to his own 
uſe; and therefore after reverſal of the outlawry, all the reſidue 
ought to be repaid by him. Quod fuit conceſſum per Cur. And 
laid that though part of the money received was levied by proceſs of the 
exchequer, this was in aid of the plaintiff, and for his benefit the 
money was levied of the rents, iſſues, and profits, and after, in pur- 
luance of the demiſe made, delivered to him, which is in law a re- 
ceipt, and levying out of the rents by him. Quzre if judgment 
given. 2 Jo. 101. Mich. 29 Car. 2 B. R. Rockley, alias Buckley 
v. Wilkinſon. 
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2 Vern. 
315. Hill. 
1693. Ld. 
Keeper So- 
mers cited 
this caſe, 
and faid 
that it was 
ended by 
compro- 
miſe, but 
that the 
La ©: 
Hale was 
of opinion 
that there 
ought to 
have been 
reſtitution 
in this caſe. 


2 Show. 6r. 
pl. 52. 
Trin. 31 
Car. a. B. 
R. SG 

by the name 
of Buck - 
LEY Ve 
WILKIN= 
SON, ſays 

it was ur- 
ged that tlie 
king's in- 
teteſt was 
but condi- 
tional; and 
iſ the out- 
lawry be 
reverſed, 


the goods ſhall be reſtored, and then the party is ſet where he was, as if the outlawry had never 
been ; but the contrary was urged to he the practice of the Exchequer, to which the Court agreed. 


: Keble $71. pl. 25. WILEINS SOX ve RocKLEY, S. C. ſays it was objected, that this 


Mould be pleaded in the Exchequer upon the ſeiſure and extent, which the Court agreed. And 
that of profits anſwered into the Exchequer there can be no rettitution againſt the king, according to 21 
H. 7. S. but that of profits lied, and not anſwered into the Exchequer, there may be reſtitution there, 
but not here in B, R. And per Cur, a ſuperſedeas was awarded as to the reſtitution. | SG 
cited 2 Vern. 314. in caſe of Beyton v. Ayliff.— 5 Mod. 49 Trin. 7 W. 3. in the caſe of Tye 
Kixc y, HorxBy, it was ſaid by Treby Ch. J. in his argument, that upon reverſal of attainders, 
we know there is no reſtitution ot the money paid to the king; and the reaſon is, becauſe the ba- 
ons cannot in ſuch caſe controul the treaſury. He remembered, ſeveral years ſince, there was a 
"1cror who brought the rolls of a forfeited eſtate in diſpute into court, and they ordered the mo- 
Bey to be put into the hands of the remembrancer; for they ſaid, if it was once paid into the av 
| ury, 


* 
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ſury, there was no getting it out again. And ibid. 61. per Holt Ch. J. it is true, if a man be out- 
lawed in B. R. and the party's goods are ſeiſed into the king's hands, and then the outlawry is re- 


verſed, there can be no reſtitution. 


The reaſon of this is, for that the court of B. R. cannot ſend 


a writ to the treaſurer ; and the court of Exchequer have no record before them to itſue ont a 
warrant for a reſtitution. So if an attainder be reverſed, the mean profits taken into the Exche. 
quer cannot be reſtored, for the fame reaſon ; and alſo for that the king cannot be made a diſſeiſor, 
and the ſtatute gives a remedy only as to parliament.— 8. P. Skin. 614, 615. per Holt Ch. J. in 


the banker's cate. 


[404] 


20. A man had a debt due to him by judgment, and was out- 


lawed. The grantee from the crown ac#nawledged ſatisfaction upon 
the record of the judgment. Upon reverſal the acknowledgement 
was ſet aſide and reſtitution made. Arg. cited as the caſe of Gar- 
RET AND THE EARL OF HOLLAND. 2 Vern. 313. in the calc 
of Peyton v. Ayliffe. 

21. Equity of redemption of a term for years was reſtored upon re- 
verſal of outlawry for treaſon, (though doubted by counſel Arg. if it 
was forteitable or not, being only of a term for years.) 2 Vern, 
312. pl. 302. Hill. 1693. Peyton v. Aylifte. 

22. The judgment on the reverſal is to be reſtored to what was 
not anſwered to the king, which in all cafes has been underſtood of 
the meſne profits anſwered to the king, and not as to the principa! 
thing it{clf, though ſeiſed into the king's hands; and he took it to 
be the ſame in caſe of a leaſe for years as of a freehold ; per Ld. K. 
Sommers.. 2 Vern. 315. Peyton v. Ayloff. | 

23. A bill was to be relieved Aer a judgment in ejectment, 
obtained by virtue of a purchaſe under a venditicni exponas of a 
term for years, on an cutlatyry of the plaintiff, who inliſted that his 
title to the lands was a fee, and not a term for years; upon which 
an injunction was granted. But the defendant pleaded the purchaſe 
under the outlawry, and it was allowed, and the injunction diffolved. 
G. Equ. R. 184. 12 Geo. 2. in Canc. Robinſon v. Haynes. 


See (L-) (U. b) Reſtitution. How granted, or * obtained. 


I. A Man was outlawed, and reverſed the outlawry, ans 
had writ of reſtitution of his goods, directed to the bai- 
liff of Weſtminſter; and fo it ſeems that writ of reſtitution my 
go to whomſuever has the gaods, Br. Reſtitution, pl. 21. cites © 
H. 7. 9. | | 

5 un a motion for a reſtitution, after reverſal of an out- 
lawry, it was faid by Hale Ch. J. that he mu/t plead the reverſal to 
the ſeiſure in the Exchequer. 1 Vent. 191. Hill. 23 & 24 Cas. 
2. B. R. Anon. 


(W. b) Grantt 
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(W. b) Grantee of Outlaw. What Intergſt he 
has after Reverſal. And who bound by ſuch 
Grant. 


> HE termor being outlawed for felony, granted his term and 

intereſt to the plaintiff, who is put out by J. S. and after the 
outlatwry is reverſed; and the plaintiff brought treſpaſs for the profits 
taken between the outlawry reverſed and the aſſignment. And the 
queſtion was, if the action did lie; for that during that time the 
queen had the intereſt, and the aſſignee had no right. And it 
was adjudged for the plaintiff; for by reverſal it is as if no out- 
lawry had been, and there is no record of it. Cro. E. 270. pl. 
13. Hill. 34 Eliz. in Scacc. Ognell's caſe, 

2. An outlaw faffers a common recovery, This will bar the 
eſtate-tail, becauſe of the intended recompence only, and the tenant 
might have counterpleaded the vouching ſuch perſon, and ſo it is 
his fault. Arg. Keb. 30. in caſe of Plunkett v. Holmes. 
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. 


I, A ſued B. to an outlawry in debt on bond before judgment, 
and brought a bill againſt C. who was tru/lee for B. of 
an annuity of 20 J. a year, deviſed out of a perſonal eſtate, to 
ſubject it to the plaintiff's debt. Lord C. Parker, at firſt, in- 
clined that the bill did not lie; but afterwards was of another 
opinion, all the defendant's jntereſt, both equitable as well as le- 
gal, being forfeited to the crown; and though the plaintif was 
intitled to @ grant thereof from the crown, which upon applica- 
tion to the court of Exchequer he would gf courſe r e ſince 
this truſt continued in the crown till taken out, the plaintift was di- 
rected to get ſuch grant, and make the attorney-general a party, 
and then to come again. Wms's Rep. 445. Trin. 1718, Balch 
v. Waſtall. 5 
2. So where B. owed A. 100 l. and C. owed B. 1004, on note. 
4A, outlawed B. and brought a bill in chancery againſt B. and C. ts 
have this tool. paid him. The Maſter of the Rolls declared, 
that A. could have no title but by grant under the Exchequer ſeat, 
all B. 's perſonal eftate being veſted in the crown by the out- 
lawry; and put off the cauſe, in order that A. might get ſuch 
grant, and make the Attorney-General party. Wms's Rep. 446. 
Irin. 1718, in the caſe of Balch v. Waſtall, cites it as Paſch, 
7721, Hayward v. Fry. 
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Win. 58. in 
cate of Bul- 
loigne v. 
Gervaſe, 
has a nota 
at the eud, 
viz. note 
well that it 
was ſaid 
concerning 
this caſe of 
Maxxtrzs, 
that a writ 
of error was 
brought of 
that after- 
wards, and 
that the 


caſe remains till this day ndetermined. 


Hatt. 53, 


Bur.LEN 


rn 


. 
ſays that 
upon view 
of the re- 
cord in 
Woolley's 
caſe, the 
Court gave 


judgment 


that it was 
no plea. 
—» Brown!. 


Ctlawry, 


(N db) | Executors or Adminiſtrators of Outlaw, 
Their Power and Intereſt. And Pleadings by 


them. | 


1. IN debt againft executors, they pleaded. eutlawry in their teſ- 

tator. Upon demurrer Walmſley and Owen J. held it no 
plea ; for one out!22wwed may well make a will and executors, and they 
may have aſſets to ſatisfy, over and beſides the goods forfeited, as in 
caſe of debts due upon contract; or it might be that he devi/ed 
lands to be fold by his executors, which are fold, the money is aſſets 
in their hands. 
common intent, and fuch kind of affets ſhall not be intended, 
unleſs ſhewn. Anderſon abſente, adjornatur. Afterwards for de- 
fect in the pleading, without regard to the matter in law, it 
was adjudged for the plaintiff. Cro. E. 575. pl. 21. Trin. 39 
Eliz. C. B. Wolley v. Bradwell & Ux' executors of Man- 
ners. 


2. Debt upon bond again B. adminiſtrator of A. B. pleaded in 
bar, that A. his inte/tate Was outlawed after judgment, and died, 
and the qutlawry till in aas Upon demurrer it was objected, 
that this. is a plea only by way of argument, that he ſhall not 
be charged for this debt, becauſe he has no aſſets; and in this 
caſe this outlawry ev2ht to be given in evidence upon riens enter 


mains pleaded, and ſhould not be pleaded in bar; for by poſſibi- 


lity the outlawry may be reverſed, and then the adminiſtrator * ſhall | 


be charged if he has any goods. The Court feemed to think 
the plea not good. Win. 58. Hill. 20 Jac. C. B. Bulloigne v. 
Gervaſe. 


43. S. C. but S. P. does not appear. 


#1426] 


3. Though ch:Jes en action are recoverable by information in 
the Exchequer, yet if the executor brings ſcire facias on a judgment, 
he ſhall recover, and be Accountable to the king for it; and the 
debtors of the inteſlate (though he was outlawed) may pay their 
debts to the adminiſtrator, and his releaſe is a good diſcharge. 
Hutt. 54. Mich. 20 Jac. in caſe of Bullen v. Jervis. 


For more of Utlawry in general, ſee Actount, A cceffory, Ad⸗ 


dition. Error, Execution, Plea and Demucrer, and 
other proper Titles. | 


But Beaumont e contra; for the bar is good to a 


(A) 
0 
8 


1. ] 


whic 
prede 
the v 
ſervic 


3E. 
2 


have 


the ti 
i» 
faine 
were 
to the 
ſo tha 
the w 
was a 
do ne; 
upon | 
he dig 
part, 
ver v. 


the w: 
order, 
other 
opinio 
De V. 


that cap 
the Nin 
peace h 
Mich. 1 
the Que 


5. J 


vans! 


Mages. 


(A) Servants Wages recoverable in what Caſes, 
and How, Sefer the Statute of 5 Eliz. And 
Orders of Fuſtices relating thereto, /ince that 
Statute. Good or not. 


deceſſor, in office of bailiff of huſbandry, for 40s. per ann. 
which was more than the ſtatute allowed, and did ſervice to the 
predeceſſor to the uſe of the houſe ; and held that it Jay well, though 


I, D E B T againſt a prior by a ſervant retained with his pre- 


the wages exceed the flatute, inaſmuch as he was retained, and the 


ſervice came to the uſe of the houſe. Br. Dette, pl. 214. cites 
JE 4- 2. | 
2. If a ſervant be retained for 40s. per ann, and ſerves, he ſhall 
have debt, but he ought to count that he was in the ſervice during 
the time. Br. Count, pl. 47. cites 37 H. 6. 8. 
3. The ftatute of 5 Eliz. cap. 4. extends to ſuch as are re- 
tained in huſbandry; and therefore other retainers are leſt as they 
were at common law, and a retainer ſhall be intended according 
to the flatute, unleſs the contrary be ſhewed by the other party; 
ſo that where the retainer was for a year, it ſhall be intended that 
the wages were appointed by the juſtices; per Winch J. And it 
was alſo ſaid by the court, that if the juſtices of peace in this kind 
do 1 to ſet down the wages, yet a ſervant may bring an action 
upon his own contract, and that he need not ſhew the place where 
he did his ſervice; for if he did no ſervice, yet if he did not de- 
part, it is very good. Win. 75. Paſch, 22 Jac. C. B. Wea- 
ver v. Beſt. 9 | | 
4. Juſtices of peace made an order for D. to pay his coachman [ 0 ) 
the wages agreed upon between them. It was moved againſt this : 407 
order, that the ſtatute 5 Eliz. cap. 4. extends not to coachmen, or. pda” * 
other ſervants than in huſbandry. And the Court were of the fame they can- 
opinion, and quaſhed the order. 2 Jo. 47. Paſch. 28 Car. 2. B. R. not com- 


pel a man 


, 
De Vall s caſe. to ſerve in 


that capacity. 5 Mod. 140. in caſe of the king v. Gately,———— Only labourers are not within 
the ſtatute; per Holloway. Comb 3. Mich. 1 fac. 2. B. R. Snape v. Dowte. — Juſtices of 
peace have no juriſdiction to judge of wages, unleſs in caſe of huſbandmen. 10 Mod. EY. 
Mich. 10 Ann. B. R. The Queen v. Wooton. . P. 6 Mod. gt. Hill. 2 Ann. B. R. 
he Queen v. Corbet, 


5. Exception to an order of ſeſſions upon the ſtatute for ſer- 


vans wages, viz. that it does not appear that the ſervant was hired 
Ge2 | according 


—— 3 3 en ar <wr 
2 


0 * — 3 
a ooo . I. ot 


according to the flatute, Quaſhed. Comb. 3. Mich. 1 Jac, 2. B. R. 


Snape v. Dow ſe. 

6. An order of 2 juſtices for payment of wages recited to be due 
to a day-labourer not retained by the year, according to the 5 Eliz. 4. 
The Court held clearly the order to be void, becauſe the juſtices of 
peace have no authority as to ſervants wages, unleſs hired by the 
year according to the ſtatute, and in the ſervice of huſbandry ; and 
this not appearing in the order, it was quaſhed ; for the ſtatute takes 
no notice of other ſervice; and their power, as to wages, is only 
what they have by the ſtatute. Carth. 156. Mich. 2 W. & M.in 
B. R. The King, &c. v. Champion. De 2d 


7. A juſtice of peace made an order for the nt of a ſea- 


man's wages; and upon an action brought againit him, the plain- 
tiff recovered 30 l. damages. Arg. 5 Mod. 140. in the caſe of the 
| King v. Gately, cites it as one Reycroft's vaſe. 

6 Mod. 204. 8. It was moved to quaſh an order of ſeſſions for ſervants wages 
Arg. in and cofts of ſuit, for non-payment whereof they committed him to 
— priſon, which it was ſaid they could not do, and that they ought to 
Loadon, have indicted him for diſobeying their order; and that the juſtices 
cites Paſch. of peace have no power to compel payment of ſervant's wages; 
" Bad ys and it was ordered to be quaſhed, niſi, 5 Mod. 419. Mich. 19 
and Q en W. 3. The King v. Pope. | 
bac? ag i * there held that the juſtices could infarce their order by commitment. 

The Court, An order to pay for day's -vorbs and labour done, was held 
in favour of well, for the Court will intend it within their juriſdictian upon gene- 

ervants, _ , 
will always, Tal words, unleſs the contrary appears upon the face of the order. 
unleſs the 1 Salk. 44 1. in the cafe of the Queen v. Gouche, it was cited by 


3 Gould J. as the caſe of the King v. Dummer. 
2 : 
— the face of the order, preſume ſervants to be ſervants in huſbandry, and will admit of no 


collateral proof to the contrary. 10 Mod. 68. Mich. 10 Ann. B. R. The Queen v. Wooton. 


10. An order of juſtices, reciting that 42 5. 4 d. was due from 
G. to J. S. for work and labzur in huſbundry, required him to pay 
the ſame. It was objected, that it docs not appear to be fkatute- 
wages, and their juriſdiction is of no other. But per Powell and 
Gould, though the faiute gives them a power only to ſet the rate tot 
wages, and not to order the payment, and the courts of law indulge 
remedies for wages, as appears by its ſuffering the admiralty to have 
cognizance of mariners wages; and therefore they would intend 
it ſuch wages as were within the ſtatute, And the order was at- 
firmed, Holt abſente. 1 Salk. 441. pl. 3. Mich. 1 Ann. B. R. the 

| Queen v. Gouche. | | | 
2 Salk. 261. 11, The juſtices of peace made an order upon the defendant, 
| 1 that he ſhould pay B. fo much money for labour and work done, wwit'- 
tems Gut ſaying fo much as that he was his ſervant ; and it was quaſhed; 
2 O. pl. for per Cur. this might * be carpenters work, &c. 6 Mod. 91. 
£73 e125 Hill. 2 Ann. B. R. The Queen v. Corbet. | 
#9 12. Order was for payment of wages, recitins that 2 perſuns 
409] were retained by L. overſeer of the works in Hampton-Court Gar- 
dens, at ſo much per diem, and bad worked there ſa many days; 8 
ore 


TMaite. 


fore the order was, that L. ſhould pay them; et per Cur. the 
ſtatute extends only to ſervants in huſbandry, not to gentlemen's 
ſervants, nor to journeymen with their maſters; had the order been 
general, viz. to pay ſo much to 2 of his labourers, Ic. or to 2 of his 
ſervants, the Court ſhould have ſuppoſed them ſervants in huſbandry, 
but here is no room for ſuch an imtendment, fince the contrary 
appears. Salk. 442. pl. 5. Trin. 3 Ann. B. R. The Queen v. 
London. | | : 

13. An order was made by the juſtices of peace, ſar the deſen- 
dant to pay 40 5. for wages generally; and becauſe it was not ſaid 
for what wages, it was moved to quaſh it; for they can only ſettle 
wages in huſbandry ; but per Cur. we will intend it for ſuch wages, 
ſince the contrary does not appear. Salk. 484, 485. pl. 40. The 
King v. Gregory. 

14. An order of ſeſſions was made upon the maſter, fo pay 7 /, 
ages ta J. S. his ſervant in huſbandry. It was objected that 


J. S. was a covenant-ſervant, and that the ſtatute does not extend ta 


ſuch, though in huſbandry. But Powell J. held that the ſtatute of 
5 Eliz. having a favourable conſtruction, has been extended to cove- 
nant ſervants, if in huſbandry, II Mod. 266, 267. Hill. 8 Ann. 
B. R. The Queen v. Cecill. | 


15. Order for payment of fervants wages quaſhed, becauſe the 


evidence for the order, &c, was only the ſervant, and he is not good 


evidence, being intereſted, MS Caſes, Hill. 8 Ann. B. R. Ihe 
Queen v. Ceville. „ 


16. A warrant was g 


granted by a juſtice of the peace upon the 


ſtatute of the 5 Eliz. againſt a maſter, for not paying a labourer's 


wages, 1:thout proc on oath that any thing was due. And for this 


an information was granted againſt him. And the Court held fur- 


ther, that the warrant is not to be granted in the firſt inſtance, but 
after a ſummons and conuictian. Prin. 11 Geo. 2 B. R. The King 
v, Covert, | 


For more of Wages in general, ſee Pariners Wages, Paſecr 
and Servant (N), and other proper T itles, 


89 * — * 3 A . N 9 wy A © — 
arte, 


(A) Waife. [at ſhall be ſaid Waife.] 


[1 ] F a thief leaves my horſe or his own horſe in an inn, for a 

certain ſum by the week tor his meat, it is not any waife. 

P. 1 Ja. B. adjudged. ] | | 

_ [ 2. But if he leaves it there wit haut any agreement for his meat 
Ks a waife. P. 1 Ja. B. adjudged. ] 

Geg 3 3. This 
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Fob dog. 


—— 
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, 


409 Maite. 


3. This forfeiture is not like a ſtray, where though the lord may 
feile yet the party, who 1s the owner, may retake them within the 
year and day; but here the true owner cannot ſeiſe his own goods, 
though upon freſh ſuit within the year and day. H. Hiſt. Pl. C. 
541. Cites 8 E. 3. 11. a. Avowry, 151. 3 E. 3. Cor. 162. 

4. If a man be purſued as a-felon, and he flies, and warves his 
own gegn, theſe are forfeited; per Cur. as if they had been ſtolen 
goods. Br. Eſtray, pl. 9. cites 29 E. 3. 29. and M. 37 H. 8. 

ö accordingly. | | 
Bona wai- 5. it ſeems that a waife is that which is flolr, and warfs and ca- 
1 talla ſelanum, are the proper gods of the felon ; therefore a man may 
ar: goods have the one by the flight, and not the other as it ſeems. Br, 
that are Eftray, pl. 2. cites 44 Ks 3.19. 


ſtolen and 
red by the thief in his flight. Bona fugitivorum are the proper goods of him who flies for 
felony. See 4 Rp. 109. b. in Foxley's cafe. 


Contraif be 6. If goods are bailed to J. N. and he ſuffers them to be flolen from 
DEE; him, and the felon waives them in the bailee”'s manor, and he takes 
. m, 9 


lr tim as waif, this is no plea; per Cott. J. Br. Eitray, pl. 12. cites 
ere 10 II. 6. 22. \ 


2 
; _ £2 d 
for they hart bern ſtolen and waived ; for inthe one caſe it is folly and negligence in the bailee, and 


in the other not. Ibid. 


7. Treſpaſs of goods carried away, the defendant ſaid that he had 
waije in his manor of D. and that one ſtole the goods de quodam ignots, 
and brought them into his manor, and there waived them, and he 
eized them as goods waived, and the other traverſed that they wer: 
nat fiole ; per Laicon, If they were not ſtole, yet if they were waived, 
they are forfeited ; for if a man takes goods only by treſpaſs, if they 
art purſued to be taken, and he waives the goods and flies, now 
he refuſes them, and the poſſeſſion is not in any; and then the king, 
or he who has waife of the grant of the king, ſhall have it. Per 
Needham, W aife cannot be unleſs: the goods were ſtole ; and denied 
the caſe of the treſpaſs. And if a man flies for felony, and leaves 
his houſe and goods, yet there his goods are not waived by it; and 
by pleading of waife is implied that the goods were ſtolen, and by 
ſtealing and waiving the goods are forfeited. Br. Eſtray, pl. 6. cites 
13 E. 4-5. | | 

8. If a man waives his own goods without offence, and ſays that 
he will not have the any lon er, this is no forteiture, and he may 
retake them at his pleaſure. Br, Forfeiture de terres, pl. 112. citcs 
Dot. & Stud. lib. 20. ca. 51. fo. 157. 


Mo. g72- 6. If a ſelon eas ads and carries them into a manor, and leaves 
Nich ; them there in his own or antther's houſe, or in cuftody of another, or 


& 42 Ela. puls them into the ground or other ſecret flace and then flies, they 
4 e are not watfes ; for a waife is when a felon is purfucd or thinks he 
n lo, and fearing to be apprehended, and having the goods then in 
Foxl-z v. his poſſeſſion, flies and waives them. But if he hos not the goods 
A Ley .— with him when he fites and 15 purſued, ar 15 in fear 77 being Aer 
. 3 Je bend:d, they are neither waived nor f rſeitedy but the owner may = 


them . he will without any freſh fait. Reſolved. 5 Rep. 109. S. C. Gaw- 


a. Paſch. 43 Eliz. B. R. Foxley's cafe, Sher 

Jar 
held that pur ſuit of the felon need not be alleged. But e ſaid it ſhonld be alleged that the 
{jon flod for fear of being apprehended, aud thereſore waived them. It felon leaves the 
goods eloigned with intent to fetch them another time they are not waived, Mo, 572. pl. 785. per 


c. the felon on freſh ſuit the property is preſerved to the 


Popbam in S. C. 


10. The reaſon why wails are given to the king or lord of the 
manor, and that the owner ſhall loſe his property in them, is, be- 
cauſe of his default in not making freſh purſuit to apprehend the 
felon, and therefore the law hath impoſed this penalty on him, that 
unleſs the felon upon frefh ſuit be attainted at his fuit in appeal of 
the ſame felony that he {hall loſe all the goods which the felon 
waives at the time of his flight; but if the felon hides them there 
is no default in the party, it being ſulicient for him to make freſh 
ſuit after notice. 5 Rep. 109. a. b. Paſch. 43 Eliz. B. R. Foxley's 


caſe. 


11. Gocds of aliens ſtolen and waived by the felon, ſhall not be faid 
waifs by 13 E. 4. per Doderidge J. 73 Bulle, 19. Hill. 12 Jac. in 
caſe of Waller v. Hanger. 


(BY) Waife. 


1. N OTE per Belk. that waifs do not belong to the lords of the 
hundred, by reaſon of the hundred, N belong to the leet, 
and the #:ng ſball have it by reaſon of the ket. Br. Eſtray, pl. 2. 
cites 44 E. 3. 19. 
2. It was ſaid for law by the reporter, that if goods are fole, if 
they come into a franchife, tne - lord of the franchiſe ſpall have them; 
if freſh ſuit be not made, and 7 it be no franchiſe the ting ſhall haue 
them, if the party does not make freſh ſuit; which franchiſe ſeems 


Who ſhall have them. 


to be ſuch a one as has waife, or bona & catalla felonum fugitivo- 


rum. Br. Forfeiture de 'Terres, pl. 110. cites 21 E. 4. 16. 


firay. 2 Le. 192. pl. 242. Trin. 28 Eliz. C. B. „ v. Denny. 


3. And it was granted per tot. Cur. that if a man an Heal goods and 
waives them, he who was robbed may fe1ze them 20 years after, if 


the king nor the lord of the franchiſe have not ſeized them, but it 


they are ſeized, then he who was robbed ought to ſue appeal, and 
{hal! have them if he makes freſh _— quod 1 nota. Br. Forfeiture 
de Lerres, pl. 110. cites 21 E. 4. 

4. Note, where g99ds are /tolen pip waived, and \ Gina as waife 
by him who has waife, by this the property is changed, and the 
hrit owner ſhall not rehave them withcut ſuing appeal, But tee 
a late Hatute 21 H. 8. cep. 11. That if he gives in evidence at the 
arraignment upon Indictment, and the. felon be attainted, he Hall 
have reſtitution as if he had fiel appeal. 


Dr. & Stud. lib. 2. cap. 3. and 51. 


5. A lord who has bona waviata, ſhall not have the goods of 
G 4 aliens 


Br. Eitray, pl. 5. cites 
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Cro. E. 694. 
pl. 3. Mich. 
41 & 42 
Eliz. B. R. 
Foxley v. 
Anſley, 8. 
C. and S. P. 
by Popham 
Ch. J. 


Br. Eſtray, 
pl. 7. ches 
8. 8 
Br. Freſh 

Suit, 1. J. 


Cites 5 C.- 


But by ap- 
piehending 


blaintiſt againſt him that claims waif and 


Br. Eſtray, 
pl 7. cites 
8. C — 
Br. Freth 
Suit, pl 4. 
cites I. C. 


— 
4 - 
— 


rr 


410 Taife, 
aliens ſtolen and waived by felons, and if waived after the alim's 


death, the lord ſhall not have them, but the executor of the alien; 
per Doderidge J. 3 Bulſt. 19. Hill. 12 Jac. in caſe of Waller v. 


ger. 


lr] (C) Pleadings. 


1. T HE herd of a hundred juſtified for a waife there, becauſe a 

thief bad flolen goods, and hue and cry was made, and he 
ran away and waived the goods, and he took them claiming as waife, 
Br. Eſtray, pl. 2. cites 44 F. 3. 19. 


Br. Tra- 2. Treſpaſs of taking a horſe. The defendant ſaid that it was ſtole, 


1 Per» and watved, and he as lord of D. where, &c. took it as waife. The 
C. pl. 241. la * = . . a 1 a * . 

cites S. C. Plaintiff ſaid that it was _ 2; and a good iſſue. So if he had 
That the faid that it was not waived. Nota. Br. Iſſues Joines, pl. 68. 
Pizint - | 

lere eites 12 E45. 

abique hoc that it was flole. And per Needham, the waiving ought to be traverſed, and not the 
Kealing. But per Jenny, he may traverſe the one or the other, and after it was taken that the iſſue 


Was well joined. 

"2, "ts 7 for ee Ins plaintiff's horſe, by which the horſe be- 
came blind of one eye, &c. and counted that the horſe was ſtolen by 
3 felons, and that he made freſh ſuit, and the felons were apprehended 
and attainted at his ſuit before Windham J. and that the hork 
came to the hands of the defendant, who mituſed it as above. 
The defendant pleaded, that before that and the attainder of the 
faid felons, they had waived the ſaid horſe within bis manor, in 
which he had waife and eſtray, &. The Court held this no 
plea, without traverſing the freſh ſuit whereof the plaintiff had 
declared, the property of the plaintiff being thereby preſerved; 
and therefore upon that miſuſer an action wel] lies; and judg- 
ment for the plaintiff, 2 Le. 192. pl. 242. Trin. 28 Eliz. © 

B. Rooke v. Denny. | | 
4. In trover, &c. the defendant juſtified as ſervant to the ſheriff 
of Middleſex, for that the plaintiff had ſtolen the goods, and car- 
ried them to D. in the county of Middleſex ; at which place the de- 
fendant ſeized them ut bona waviata; and without argument it was 
adjudged for the plaintiff; for he aught to allege a ſelony committed, 
&c. and that the goods were waived by the felon, Cro. Eliz. 611. 

pl. 18. Paſch. 49 Eliz. C. B. Davie's caſe. | 

5. A. ſtole B's goods; B. makes freſh ſuit. A. waives the goods 
and flies, and before B. comes the goods are jeiſed as watved, and then 
B. comes and challenges them. Crooke and Harvey J. held the goods 
not forfeited, B, having done his endcavour, and purſued trom 
vill to vill; and that they ſhall not be ſaid waived, but where it 
cannot be known to whom the property is. Hutton ana Yelverton 
faid that goods waived fhall be faid ſuch as are ſtolen, and which 
the felon, being purſued, for fear of apprehenſion, waives and flies; 
fo that by ſcizure before the owner comes, the property is prefently 


altered out of the ner in the lord, notwithſtanding the freſh we 
unleſs 


iſſued 
grie ve 
— — 


3. 
Wal. 


4. 
tary. 


7 


192% 2 =o OO K. 1 


11 
- 


ow 


> We 


into Wales; per tot. Cur. Godb. 214. pl. 305. 


Wales, 
unleſs that ſuit was always within view of the felon, But all agreed 


that if the owner comes and challenges the goods before ſeizure, and 
after the flight of the felon the owner ſhall have his goods with- 
out queſtion. Het. 64. 65. Mich. 3 Car. C. B. Dickſon's cafe. 


411 


For more of Waife in gms ſce Freſh Suit, Vicſtifution, (C) 
and other proper Titles. | 


Wales. [ 


(A) What Proceſs goes into Wales. 


1. W HEN the manor of Bergaveny was demanded, they 
wrote to the ſheriff of the county of Hereford to ſummon the 
tenant in the manor in Wales. Br. Cinque Ports, pl, 8. cites 19 


H. 6. 12, 
2. A*fi. fa. or a +ca. ſa. or other judicial proceſs did not go * The 
ich. 11 Jac. plaintitfhad 
, Judgment in 
C. B. Anon. BY rg a 
don, and a Heri facias to the ſheriff, who returned mula bona, but teſcatum fait that be bad landi in Denbigh. 
ſhire, and fi. fa. 10 the ſheriff of Denbigh, wwbo returned that breve domint regis non currit in Walliam. Ke- 
ling Ch. J. on the fiſt motion held that the writ lies, the others ſaid nothing, but ordered the 
ſheriffto make ſuch return as he would ſtand to, who ſtood to this return. And Twiſden doubt- 
ing whether the writ lav, adjornatur. Lev. 291. Trin. 22 Car. 2. B. R. Draper v. Blandy 
2 Saund. 193. S. C. that Kelynge Ch. J. inclined ſtrongly that the writ lies; and that afterwards 
it was moved again before Rainsford and Morton J. who upon hearing the cafe argued, made a rule 
for a new writ, and to amerce the ſheriff; but it being moved afterwards, when Tu iſden J. was 
preſent, and he inclining ſtrongly that ſuch proceſs did not run intoWales, the cafe was adjourned 
over io the next term; and the reporter fays that nothing afterwards was done in it. 
Raym. 206. S. C. ſays it was afterwards adjudged an ill return, by Tu iſden, Rainsford and 
Morton I. 

+ If debt be brought againſt one in London, and he afterwards removes and inhabits in Milet, a 
ca. ſa. may be awarded againſt him there, and the regiſter mentions a record removed from Cal. 
lice by certiorari; per Doderidge J. Cro. J. 434. pl. 1. Trin. 16 Jac. B. R. Sir John Carew's 
Caſe. : 

So where two Nell hien ure bail in B. R. and judgment being had againſt the principal, a ca. .. 
iſſued into Wales againſt the bail; and the Court ſaid that if the parties found themſelves ag- 


grieved, they might have a writ of error. 2 Bulſt. 54. 55. Mich. 10 Jac. Hall v. Rotherham. | 


S. C. cited by Ellis J. 2 Mod, 11. in caſs of Whutrong v. Blaney. 


3. But it was agreed, that a capias utlagatum did run into 
Wales. Godb. 224. pl. 305. Mich. 11 Jac. C. B. Anon. 
4. An extent had gone into Wales; per Brownlow prothono- 
tary. Godb. 214. pl. 305. Mich. 11 Jac. C. B. Anon. 
5. Where an action of debt on a bond was brought in Hertfordſhire, S. C cited 
and upon nil debet pleaded the plaintiff had a verdict, and judgment by Ellis J. 


: : : a . . 2 Mod, 10. 
and a writ of execution was directed to the ſherrff of Radnor in Wales, er ae” 


who returned that breve domini regis did not come there, it was clearly Whieong 
agreed by the Court that the writ was well awarded; and the ſheriff v. Blauey. 
| was 


RCRERRAKAELREMXNS n 


* 2 Wales, 


was fined xol. for his ill return. 2 Bulſt. 156. 157. Mich. 1 Jac, 


Bede v. Piper. 
Puph. 144. 6. Cortiorar: was prayed to remove indifiments taken in Wales fer 
eee rzets, and granted, there being diverſe precedents to that purpoſe, as 
XK was upo 1 bat 4 I 
2 motion e the clerk of the crown informed the Court. Cro. J. 484. pl. 1. Trin. 

* » - = 

x6 Jac. B. R. Sir J. Carew's caſe. 
battery in Wales into B. K. and that it was objected that ſuch a writ had not been granted ſince the 
ne gu of Edw. 1. But the Court reſulved that the writ mould be granted, becauſe it is in the Kino"; 
caſe; and by Haughton J. he may fue in what court he will ; and though ſuch writ in ſuch caſe 
©.17h! not to be granted in Cate Of 2 common perſon, vert that is no reaſon but it may be granted in 
the King s caſe.— 2 Roll. Rep. 28. 29. S. C. mentions it as an indictmeut of barretry ; and that a 
certiorari being granted, it ſtood per Cur. Doderidge J. ſaid the Regiſter mentions a record re- 
moved from Caliice by certiorari. Cro. J. 484. in Sir John Carew's Cale. | 


[ 413 ] 7. The common proceſs: of B. R. does not run into Wales, 
bur the courſe is to bring it by original, and fo to the outlawry ; 
per omnes J. 2 Roll. Rep. 14 1. Hill. 17 Jac. in caſe of Floid v. 

Betheld. ' 
The plan- 8. Judgment in debt was had in the great ſeſſions againſt the defen- 
Uta dant, dwelling in one of thoſe counties, and attcrvrards he died inte- 
judges im fete. One who dwelt in London, and had nothing in IW ales, took cut 
B. K. ined letters of adminiſtratian. It was moved, at a meeting of all the 
2 judges and barons, whether any execution might be in Wales, the 
bear cond adminiſtrator not inhabiting nor having any thing there; and if not, 
bn then whether the record might be removed by certiorari, and ſent 
— by mittimus into B. R. or C. B. to the intent to have a ſci. fa. to 
WWais; and have lands out of Wales, or goods in the adminiſtrator's hands li- 
the queſtion able to it there. And all the juſtices and barons conceived that he 
ee could not have a ſci. fa. in any court but where the judgment was gi ven; 
fcize facias and if it ſhould, then all judgments in inferior courts might be re- 
wouldlie moved and executed in the courts at Weſtminſter, which would be 
=» > aa; very inconvenient to the ſubjects to make lands or perſons liable in 
Judges a other manner than at the time of the judgment; and there 15 no te- 
medy but to execute ſuch judgments in their peculiar juriſdictions, 


ert 27 


gamſt the 
Ch. ſuſtice ie e. 34. pl. 7. Anon. 


Vaughan, 


x Was held that it would lie. 2 Mod. 10. Hill. 26 K 27 Ca-. 2. C. B. Whitrong v. Blas 
Concerning proceſs out of the courts at Weſtminſter in- 
to Wales, of late times, and how anciertly, ſee Vaugh. 395 to 

420. | 


See (C) and 
tit. Trial 
N. b. 6) 


(B) Trials there. 


1. A SSISE was brought in the county of Glouceſter, of the 


Er. Aſſiſe, k ; 8 
land of Gower in Wales; and the plaintiff recovercd, and 


51.435. 
ces S. C. ell; for when a man is deforce? of land in a ſcigniory in Wales, he 
Broake well; is Y 1 : 


favs, and fo Hall have his action in the court of the lord there; for writ of the 
ſce that the king does not run into Wales. But if the lord himſelf 8. de- 
bringing of e of his ſcigniory in Wales, there he Hull ſue by torit in Eu- 
this action forced of bis ſeig of fo 2 75 / 7 | land 


17082 


feature ! 


Wales, 4173 


land in the county next adjoining; for none can give him remedy in in England 
Wales. Br. Juriſdiction, pl. 101. cites 18 E. 2. and Fitzh. Aſſiſe, is not by 


| equity of 
382. the ſtatute 
of 9 E. 3. For this is before that ſtatutes 


2. An indictiment of murder was removed out of Wales, and tried 
in an Engliſh county. See 8 Mod. 135. Trin. 9 Geo. 1724. the 
King v. Althoe. | 

3. Upon a motion for a certiorari to remove an indictment for 
murder out of Wales, the Court ſaid, that where there is a juſt rea- 

u to induce the Court to believe partiality will be ſhewed of either 
fide, the indictment ſhall be removed into an Engliſh county. But 
the truth of the matter will be ſuſpected where it is upon the motion 
of either the priſoner or proſecutor, and in ſuch caſe there muſt be a 

ull and clear affidavit, to induce the Court to grant a certiorari. 
But where it is at the z7/fance of the Attorney-General, it ſhall be 
granted without an affidavit. And ſo a rule to ſhew cauſe was diſ- 
charged for want of a ſufficient athdavit; but the proſecutor to have 
leave to move it again upon a better. 8 Mod. 146. Trin. 9 Geo. 
1724. The King v. Burnaby. — 


(C) Error or Fudgment there. = 
I, 1 F error be in Wales, it ſhall be redreſſed bore the juſlices But per 


errants; and if no juſtices errants are there, it fhall be re- AIG, os 
> A - ror in the 
areſſed here; per Newton. Br. Cinke Ports, pl. 8. cites 19 H. county pa- 
6. 12. latine ſhall 
| be redreſſed 
here. Contra of error in Weles; for this ſhall be redeeſſd in parliament ; ner Aſcue. Er. Ciake 
Ports, pl. 8. cites 19 H. 6. 12.— But fee now the 34 & 35 H. 8. cap. 26. 


2. 34 & 35 H. 8. cap. 26. par. 32. enacts, That all actions 1 
real and mixed, attaints, conſpiracies, aſſiſes, and quare impedit, „ 
appeals of murder and felony, and all ations grounded upon any judgment 
flatutes, fhall be ſued by original writs, ta be obtained and ſealed in Op in 
with the ſaid original ſeal, returnable before the juſtices at their ſeſs Ant,“ 
frons, within the limits of their authorities, in manner and form as is fturate ap- 
aforementioned. pores thas 

Par. 33. Item, That all manner of perſonal actions, as debt, de- 4 ; er e 
tinue, treſpaſs, account, and ſuch like, amounting to the ſum rd 40 % ain al 
or above, ſhall be ſued by writs original, to be ebtained and ſealed as is b origi 
afrrefaid, or by bills at the pleaſure of the party fre the ſame before „„ agar 
the ſuid juſtices, within the limits of their authorities, as is uſed in cafe it was 

rth<l/ ales. | by plaint. 

; ; 1o which it 
Was an ered, that this is to be intended in real actions in which lands are demanded; but this 
action un the-petfonalty. And the Court held, that judgment was to be affirmed. Sed adjornatur. 
C10. E. 340. pl. 6. Mich. 36 & 37 Eliz. D. R. Gritath Wilhams. 

; One brought anmity by ili in the grant ſeons in Wales, and declared, that the defendant by 
deed granted to him an aunycy, or annual cent of 20 l for, his life, hy virtue wheres he was ſeifed 
= duminico ſuo ut de lihero tenemento for hug Nie, and for 11 years arrears he brought his action. 

10 Twas affigned, that this bill of annuity is not maintainable ;- but he ou by the words of this 
Satute 10 bre by ought an arivinal wit; and this is an action mixed. Put retoived by all the Court, 

that 


* 2 1 ” 2 
K K 36 Oy 


— — —- 


414 Wales, 


that an annuity brought by bill there, is well brought; for b:ing an annuity which charges the per a 
#n/y chat grants, and not granted for him and his heirs, it is meerly perſonal; nor is this grant any 
real thing, or out of any realty, and therefore cannct be faid to be real or mixed; and a releaſe of 
actions perſonal is a bar in it. The judgment was aftirmed. Cro. C. 17e. pl. 17. Mich. 5 Car. R. 
R. Bodvell v. Budyell. Jo. 214. pl. 3. S. C. accordingly. | 


Par. 113. All errors and j dg ment: before the fuſtices at the great 


Error was 
* — feffions, in pleas real or mixed, Gall be —_— by writ of error out of 
verſe a the chancery returnable before the King's Bench. And all errors in 


judgment pleas perſonal ſhall be reformed by bills, to be ſued before the preſident 
1 and council of Vales; and if the judgment be affirmed in the ſaid writs 
in Wales, F error, or bulls, then to make execution aud other proceſs thereupon, as 


given be- is wſed in the King's Bench. | 
tore the juſ- | 
tices there. And upon conſideration of the flatute of 28 H. 8. of Wales, and becauſe an ejectment is 
& f mixt ain, the Court at firit doubted ; but at laſt they adjudged that the writ of error would 
lie in B. R. Mo. 248. pl. 391. Mich. 29 Eliz. Griftith's caſe. Cro. E. 104. pl. 134. GrtretTH 
v. APPRICE, S. C. adjudged that B. R. had juriſdiction, and the judgment was reverſed. 

®» This is mifprinted for the 34 and 35 H. 8. cap. 26. par. 113. 

+ The printed ſtatutes have the very word (mic.) 


3. In error of a judgment in Wales, in a quod ei deforciat, the 
error aſſigned was becauſe the venire facias had not 15 days betwees 
the teſte and return thereof, but the return was the very next day 
after the teſte. Sed non allocatur; for in Wales their proceſs is from 
day to day, in one and the fame ſeſſion. Cro. C. 178. pl. 2. Hill. 5 
Car. B. R. Griffith v. Jenkins. | | 

[ 415 ] 4. A quad eis deforciant was brought in the grand ſeſſions in the 
Jo. 3%. pl. county of P. and the plaintiffs made proteſtation ſequi breve iſtud in 
12.S.C. forma, &c. brevis de quod ei deforciant at common law, according to 
and judg- the flatute of Rutland, and demanded a meſſuage and lands in R. que 
ment in the . . N >» i 
grand ſeſ- clamant tenere fibi & heredibus, of the body of his wife, ut in jure ip- 
fions rever- fius, The defendants demanded judgment of the writ, becauſe it is 
— 38 a writ founded upon the ſtatute of W. 2. which provides that he 
we” that brings ſuch writ muſt mention therein what eſtate he claims 
in the tenements demanded, which was not done; and adjudged 
there, that the writ ſhould abate, But upon error brought, it was 
reſolved the writ was well brought for it is given by the ſtatute of 
Rutland, 12 E. 1. and although the tat. of IV: 2. gives a ſpecial 
writ of quod ei deforciat in ſpecial caſes, where tenant for life, in 
dower, or in tail, lofe their lands by recovery by default; and in 
ſuch caſe the writs make mention of their eſtates, yet this doth not 
take away the ſtatute of Rutland, which gives the quod ei deforciat ; 
wherefore it was reſolved for the plaintiff in the writ, and the judg- 
ment was reverſed. Cro. C. 444. pl. 15. Hill. 11 Car. B. R. Grit- 
fith & Ux' v. Lewis & Ux'. 

5. Error was brought of a judgment in quod ei deforciat, in the 
grand ſeſſions of Wales, and aſſigned that judgment final was given 
en a default after appearance, when it ought to be a petit cape only 
in all real actions on a default after appearance, and a grand 
cape on a default before appearance; and the Court held this 
manifeſt error. Lev. 105. Trin. 15 Car, 2. B. R. Slaughter v. 
Tucker. | . 

6. 1. 


Males. 


6. 1 V. MA. Seſſ. 1. cap. 27. par. 4. which tales away the 
tourt before the preſident and council, in the marches of Wales, &c. 
enatts, that all errors in pleas perſonal, within the principality of 
Wales, ſhall be redreſſed by writ of error, in the ſame manner as er- 
rors in pleas real and mixed are appointed to be redreſſed by the 34 & 
35 H. 8. | 


(D) Puryarifim allowed or not. 


I. I N aſſiſe recovery in bank of land in Wales is void; per 
Forteſcue. Contra it ſeems, by him, of recovery in bank 
of land in county palatine. Br. Cinke Ports, pl. 12. cites 36 H. 
6. 33. 8 | 
4 E. made oath, that all the parties are inhabitants, and dwell- 
ing within the marches of Wales ; and that the matter contained in 
the bill is for no title of land; therefore the cauſe is diſmiſſed to the 
determination of the ſaid commiſſioners. Cary's Rep. 119, 120. 21 


& 22 Eliz. Morgan v. Bithell & Evon. 


415 


S. P. Ibid. 
120. Phelps 
v. Powell. 
——] he mat- 
ter of the 
plaintiff's 
bill is but 


for a Henſe for yrart, and no ſiile of freclold, therefore diſmiſſed. Cary's Rep. 131. 22 Eliz. Moore v. 


Marſhall.— Ibid. 145. S. P. Arden v. Veale. 


But the juriſdiftion of Wales was not allowed for a prov:i/-, though made within the j ariſdiQion, 


by parties dwelling there. Cary's Rep. 142. 22 Eliz. Hatton v. Price. 


2. Defendant makes oath that the lands complained of are under 
40 5. by the year, therefore diſmiſſed. Cary's Rep. 121. 21 & 22 
Eliz. Morgan v. Ap Richard & Lewis. 

4. Juriſdiction of Wales over ruled, though all the parties are 
dwelling within the juriſdiction of the marches of Wales, which is 
no cauſe of demurrer for title of lands. Cary's Rep. 127. 128. 22 
Eliz. Keyes v. Hill & Ux'. 

5. Bill touching a practice and miſbehaviour uſed by the defen- 
dant againſt him, in bringing him up by ſubpena at the ſuit of one 
Anthony Hink, whereas the plaintiff never knew any ſuch man, and 
for divers other miſdemeanors uſed by the defendant in this court 10- 
wards the plaintiff; the defendant demurred, for that . both parties 
duell within the juriſdiction of the marches of Wales, where 
he ſuppoſes the plaintiff is to ſeek his remedy. But over- 
ruled, for that miſdemeanors committed in this court are moſt meet 
to be here examined. Cary's Rep. 128. cites 22 Eliz. Griffith 
v. Penrine. | Fe 

6. The plaintiff prays a prohibition to the grand ſeſſions of Wales, 
for that the defendant had brought a il againſt him there 79 diſcover 
a deed concerning his title, and ſup poſed to be in the poſſeſſion of the now 
plaintiff, and ſuggeſts that he lives out of the juriſdiction of the court, 
and ought not &6 be ſuæd there; a prohibition was granted, for this be- 
ing in the nature of a chancery ſuit, the proceſs is perſonal by ſum- 
moning of the perſon, which they cannot do, he living in another 


county and out of the juriſdiction, by that means you would run a 
man to a contempt, and thereby grant a ſ-queſtration of his lands, 


that is no way under your authority, or ſubject to the obſervance 


of 


[416] 


12 Mod. 

1 38. Mich. 
9 W. Jo Ss 
C. the 
Court were 
of opinion 
to grant a 
prohibitions 
— | bid, 
172. Hill. 

g W 3.8. 
C. accord - 
ingly; awd 


$a pa Hee 
6— ATE. 
2 Y 


476 Marrantia Charta. 


the Court of your power. Comb. 468. Hill. 10 W. 3. B. R. Tranter v. 
3 Duggen. | 


prohibit their proceedings in this court of equity, but only their proceeding on any proceſs againſt 
any living out of the juriſdiction. —S, C. cited 8 Mod. 375. Arg. in caſe of Vaughan v. 
Vans. | 


7. E. had a mortgage of lands within the juriſdiction of the grand 
ſeſhons in Wales. V. pretended that he had purchaſed the lands and 
get poſſeſſion by undue means. E. filed a bill in the grand ſeſſions 
againſt T. who lived within the juriſdiction, and Y. who lived in 
London, where he was ſerved with a ſubpæ na, but he not ap- 
fearing, E. got a ſequeſtration, and then V. moved for a prohibi- 
tion, which the Court granted, and ordered the plaintiff to declare 
on it, and that the defendant might take advantage by plea or tra- 
verſe ; but it ſeemed hard in perlonal actions, to puniſh a man not 
within the juriſdiction of the Court; and that it is ſaid in Hutton, 
that it cannot be done. 8 Mod. 374. Trin. 11 Geo. 1. 1726. 
Vaughan v. Evans. | | 


For more of Wales in general, ſee Prohihition (I. a) Trial 
(N. b. 6) and other proper Titles. 


2 This writ 
is ſupplemine 
tary in place 
of tuc ber, 


t arrantia Chartae. 


where that | br a | * . 

erage be IA] Of what Thing it lies. 

in nature of 

voucher. [ x, T hes of + an advctmſon. 43 E. 3. 25. 9 H. 6. 56. b. where 
2 21 in it is granted with warranty. ] 

caſe of Roll 


v. Oſborne. A In guare in pedit by the heir in tail, a man may plead warranty of the anceſtor with 

afſets deſcended, and har him, 2nd if he has nothing by deſcent, and land deſcend. to him after, there be 

Hall bawe ſcire fatias to have in valve; per Finch. and Mowbray, aud not denied; quod nota, Br. 

Scire Facias, pl. 29. cites 43 E. 3. 26. 

* 
[417] 2 „ 
2. A warrantia chartæ does not lie of a piece of land no more than 

a præcipe quod reddat; nor of a ſelion of land. Godb. 152. pl. 197. 

Paſch. 5 Jac, in C. B. Ballet v. Ballet. 


[B] Upon what Warranty it lies. 


3.5, 00 £.- U PON a releaſe with warranty, he may have a warrantia 
niſms 4 chartæ. 10 H. 6. 18. Becauſe he cannot vouch, }] 
rian, F. 


N. B. 124. (I) in Marg. cites 12 H. 7. 2. lies upon a releaſe with warranty contra omnes 
dente. Agreed by all the juſtices, Codb. 151. pl. 157. Faſch. 3 Jac. in C. B. Ballet v. Ballet — 
See Voucher (E] pl. 1,2, 3, 4+ ; > If 


there; 


The 
the feo 
by the! 
ſon of 
fo f pur 
tranfla 

but nol 
ſays, ſi 
verſus 
tens EK 
ten ſu; 
eicham 


ter ther 
nahet, & 


6. 
fegns, 7 
mall b 
Dones 


enfeoff 
Now i 
in nati 
have th 
ty. F. 

1 
gift in 
donee 
ſhail he 
his heir 
makes a 
he hath 


it the leſſ 
3. Garrar 
if he he * 
39. 18 E. 


TUarrantia Chartae, * : 4t7. 

* I 2. If a man has cauſe to veuch another out of the line in a wrib of x 
7 entry within the degrees, but he cannot vouch, becauſe he cannot | | | 
vouch out F the line, he ſhall have a warrantia chartæ. 10 H. ©. 9 

n $0] 2 I 

[ 3. If the ford confirms to the tenant in fee with warranty, a war- 5. P. F. N. 1 

J rantia chartæ lies upon this warranty. 30 E. 3. 13. |] ” 1 2 U 

; 8 1 '13 

| cites 12 H. 7. 2. Per Wood and Brian. See tit. Voucher, (P) pl. $. and the notes 19 

4 there. | | 1 

is a of | g 1 

* [ 4. A warrantia chartæ lies upon a warranty by homage auncgſtrell. * Br. War- 1% 

0 rantia 4 

)- 30 E. I. 3+ b. * 24 E. 3. 34. b. 1 . : Cartæ, pl. 

* 13. cites S. C. per Skip.— Homage Aunceſtrell, implies a warranty, F. N. B. 134. (F/ Homage 

"a bindeth to warranty. 2 Inſt. 11. | 

The law was-generally holden in thoſe days, that homage being parcel of the tenure reſerved to 1 

— the feoffor and his heirs, imported a warranty to the feoffee and his heirs, and ſo much is imp lied 

Jy by theſe words in the fatzt? de big.oms, cup. G. ¶ ine hamagio that is, without any warranty, by rea- „ | 

1 ſon of homage, but that wes ever intended, ſo eg 25 the tenancy continued by dejorrt in the blond of the - ; 'Þ 

1 ff purchaſer ; for if the tenement were transferred out of his blood by teoffment, or any other | 

5. tranſlat ion, in that caſe the tenant ſhould vouch his feoffor or his heirs, if he had any warranty, 1 

but not in reſpect of the homage ; and that this was the ancient law appears by Glanville, whe in; 

vs, ft aliquis alicui donaverit aliquod tenementum pro ſervitio & homagio ſuo, quod poſtea alius 2 

il verſus eum dirationavern, tenehitur quidem dominus tenementum id ei warrantizare, vel compe- # 
tens excambium ei reddere ; ſecus eſt tamen de eo, qui de alio tenet feodum ſuum ficut hæredita- 1 

tan ſuam, & unde fecerit homagium, quia licet is terram illam amittat, non tenchitur dominus ad | 
eſchambium ; and this i Ngnified in the doing of horwage, homagiut ſi dominus recipere voluerit, 1. 

tunc in ſignum warrantiz acquietationis & defenſionis manus tenentis infra manus ſuas tenere de- | 

det, dum tenens profert verba homagii. And at this day it holds in cafe of f Homage Aunceſtrell. 'ﬀ 

* 2 Iſt. 275, 276. | | {A 
+ But ſee now the ſtatute 12 Car. 2. Cap. 24. N | 

[ 5. And the writ ſhall be ande chartam ſuam habet. 30 E. 1. S. P. {| 

2 b ] n0uzh he Fig 

1 0 | haas no char- a 

ter thereof, and conſequently cannot ſhew any; and therefore in this caſe the words unde chartam 1 

hahet, &c. are not material. F. N. B. 134. (F). | | 

6. If land be given in tail with warranty to him his heirs and af= 1 

ns, and the donee aliens in fee, and dies without iſſue, this warranty ſl 

ſhall be a bar in formedon in reverter of the land. Br. Tail and 10 

8 5 Li W. 5 f I 
ones, pl. 7. cites 46 E. 3. 4. Per Wilby. | {01 

: 7. The writ of warrantia chartæ lies properly where a man doth 119 

7 enfeoff another by deed, and binds him and his heirs to warranty, &c. Si! 

* Now if the defendant be impleaded in an aſſiſe, or in a writ of entry 1 

| in nature of an aſſiſe, in which actions he cannot vouch, then he ſhall 1 

have that writ againſt the feoſfor or his heir, who made ſuch warran- [ 4.18 1 110 
in ty. F. N. B. 134. (D). 8 ih 

7. 8. If a man has a /-aſe of lands for life rendring rent, or makes a A reverſion 0 

zift in tail rendring rent without deed, and afterwards the leſſee or TT {al 
conee is impleaded in ſuch action where he cannot vouch, then he words dedi, | | 
ſhall have this writ of warrantia chartz againſt the leſſor or donor, or &. without 1 
his heir who has the reverſion: for that reverſion and rent reſerved ma A JH 
makes a warranty in itſelf by the ſtatut2 of bigamis, cap. ult: although him in the 1M 

- he hath not any deed thereof. F. N. B. 134. (G). revertion to [| 

1a : warraity be , 18 

i the leſſor or his grantee. F. N. B. 134. (G) in the new notes there (e) cites 10 H. 7. 10. 34 E. | 
3. Gorranty, 30. 20 E. 3- Counterplea of warranty, 7. But ſays, the vouchee there may difclaim 

es he he not tne leſſor, &c. cites 10 H. 7. 10. ſo if he be (not) leſſor, grantee or heir, cites 17 E. 3, | 1 

= 39. 18 E. J. 42. and cites Co. Litt 384. b. I" 

If 2 9- If f | ; 
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Ibis. in 9. If a man exchanges lands with another by deed, if he be impleaded 4 
5 he ſhall have a writ of warrantia chartz by that deed of exchange, of \ 
fays vide- although there are not words of warranty in the deed. F. N. B. 9 1 
n | 
Thien, 27 E. 3. 44. but Hill and Shard contra, as 7 
The Court 120. If a man makes a froffinent in fee with warranty again we 
held clearly Bim and his heirs, the — ſuch warranty ſhall OO a: 
rantia char- Warrantia chartæ. For when the warranty is only againſt him and neg 
tz does not his heirs, if he be impleaded by a ſtranger, he never ſhall vouch b 
He in ne by this warranty, and the nature of ſuch warranty is only to re- K. 
e, unleſs b g 0 . N | 
there are but againſt him and his heirs, and not to have recompence Cor 
the words in value; by Dyer, Brown and Walſh. Dal. 48. pl. 8. 5 Eliz. H. 
— 0n- | 7 
in the deed. D. 221. pl. 17. Paſch. 5 Eliz. Anon. but ſeems to be S. C.—-F. N. B. 134. (H) in the peri 
new notes there (a) cites S. C. man 
Declaration T1. It was held by the whole Court, that upon a warranty againſt a 
was upon fegſfor and his heirs, or F. S. and his heirs, or the grandfather or great ma 
W agar grandfather of the feoffor and his heirs, no warrantia chartæ lies, un- * 
d-d & con- leſs that ded: be within the deed, which implies a general warranty. Ry 
if tantum. Cro. E. 861. pl. 36. Mich. 43 Eliz. C. B. Sir Hugh Portman v. Sir 1 > 


In the deed Gervaſe Clifton. 
there was 4a 
ciel warranty againſt feoffor and his heirs, and againſt the heirs and aſſigns of the father of the fe- 


offor. Refolved that the ſpecial warranty ſhall not expound and control the generalty. Cro. E. 36 
pl. 43. Mich. 43 & 44 Eliz. in the Exchequer Chamber, Rant v. Cock, 


[C] In what Cafes it lies. 


notes 1 
IX. I F the wouchee at the ſummons ad warrantiam ficut pluries be 15 E. 
= returned nihil, whereof he may be ſummoned, where the 
douche is dead, but the tenant cannot take this averment, but it ought [ 2 
to come by the return of the ſheriff, yet though the tenant cannot vouch tenan 
the heir, he ſhall not have warrantia chartz againſt him. Quære. 17 3. 42 
E. 3. 41. b.] 4.15 
2. If a man releaſes to me with warranty, and 1 grant to him that [ 1 Ho 
will not vouch him, nor take advantage of the warranty againſt him or 48 
his heirs, unleſs by rebutter, unleſs I am impleaded by his covin; and to be a 
| { 41 91 after I am impleaded by formedon by his covin, quære if I ſhall Miners 
have warrantia chartz againſt him; for formedon is an action in PE gy 
which a man may vouch. Br. Warrantia Cartz, pl. 20. cites 43 N 
E- 20. | ; , Gs p 
| : Where a man purchaſes with warranty, and the feoffze knw: = 2 
him to be the villein of 7. M. and this ſame J. N. impleads the voucher 
ferffee, id he vouches his feoffor, who is a villein, the demandant Mara 
may counterplead that he is his villein, and ouſt him of the voucher, there; 
and there he loſes his voucher, but he ſhall have writ of warrantia comes i 
chartz ; per Finchedon, quod nota, Br, Warrantia Cartz, pl. b. * a 


cites 48 E. 3. 17. 


A man 
+ | Vo! 


ge, 
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3. A man cannot vouch in guare impedit, but ſhall have writ Br. Vouch- 
of warranfia chartæ; quod nota, Br. Warrantia Cartæ, pl. 17, cites c. 5g 7, 
9 H. 6. 56. per tot. Cur, | To: 
5. A man may have warrantia chartæ in precipe quod reddat; F. N. B. 
as where the tenant has releaſe or confirmation with warranty, he 134. (1) in 
cannot vouch, for fear that the demandant has counterpleaded the ps as 
poſſeſñion; and therefore he may have writ of warrantia chartæ, 
per Wood; and Brian Ch. J. was of the ſame opinion, & nullus 
negavit. Br. Warrantia Cartæ, pl. 15. cites 12 H. 7. 2. 
b. If a man leaſes for years, and covenants to warrant the land 
Kc. and the leſſee is ouſted by tort, he ſhall not have covenant. 
Contra if it was upon elder title. Br. Garranties, pl. 1. cites 26 
K 3. 
7. Ina præcipe the tenant vouched, and at the ſequatur ſub ſua 
periculo, the tenant and vouchee made default ; whereupon the de- 
mandant hath judgment againſt the tenant, and afterwards the de- 
mandant brings a ſcire facias againſt the tenant to have execution, 
in this caſe the tenant may have a warrantia chartæ. Co. Litt, 
393. @ 5 | 
8. Upon owelty of ſervices this writ lies, but that is after ſeiſin of * be 
the ſervices. F. N. B. 134. (G) ia Marg, cites Co. Litt. 384. b. t, pl. 18. 
21 H. 6. 8. 8 .- cites JC. 


[ID] Who fhall have it. Fol. $10. 
— 


[ 1, V NE ſhall have warrantia chartæ J ut the tenant in F. 5 > 
1 N ä 135. in 
demeſne. 17 . 3.44 ] | the new 
notes there (e) cites S. C. per Hill and Shard.————S. P. Br, Warrantia Cartz, pl. 19. cites 
24 4 3.25. 8. P. And not the voucher or tenant by receipt. Br. Warrantia Cartz, pl. 30. cites 
17 E. 3. 


[ 2. For it is a good counterplea of the action that he zwar not SP. Br. 
Warrantia 


tenant of the land the day of the writ purchaſed, 45 E. 3. 2. 18 E. C. L 
3. ory iſſue thereupon. 3 E. 3. Fitzh. Garrantie of Charters _ 5 
4. 15 H. 3. Garranty of Charters 25. adjudged per Curiam. ] 25 E 3p, 256 


— 5. P. 
by Hobart Ch. J. in the caſe of Roll v. Os sox, Hob. 21. pl. 37. and cites 24 E- 3. 25. 7 E. 
4. 12. and 17 E. 3. 44. and 16 H. 3. Fitzh. tit. Warranty des Charters 29. But he ſays it ſeems 
to be a plea but prima facie; for it is allowed alſo 7 H. 4. 18. and yet it is concluded that the 
vouchee may have the writ when he cannot vouch, even as a zd or zd meine lord may have a writ 
of meſne as well as the tenant in demeſne ; and ſo 3 E. 3. Fitzh. Warrantia Chartæ 4. The de- 
fendant pleaded that the plaintiff was nt tenant the diy of the writ, and iſſue upon it. But Fitzh. 
2bridging the caſe ſays, that if he had pleaded himſe1f tenant iy Sf the day of the writ pure 
chaſed, it would have ſerved : and 31 E. 3. Fitzh. Warrantia Chartæ 22. in fine, Burton ſays, 
that the d. ſindant in warrantia chartæ ſpall hav: a writ of warranty of charters over, hanging the 
writ ogainfl him; and reaſon and juftice requires it, ſince this writ is ſupplementary in place of 
voucher, where that cannot be had ; therefore is this writ as well to be allowed after alienation, as 
voncher is allowed; for alienation cannot be imputed unto folly ; for as a man may vouch, 
coming in as vouchee, ſo this writ, as it is in nature of a voucher, is equally to be allowed ; and 
therefore 41 E. 3. 7. if the tant by the curteſy grants his eftate with warranty unto J. S. and 
comes in as vouchee, he ſhall have aid of him in reverſion, as if he were tenant ® in poſſeſſion; 
and 43 E. z. 23. If a copartiner make a feoffment with warranty, and comes in as a vouchee, he 
ſhall be able to deraign the warranty paramount as if he were in poſſeſſion. * 420 
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* Br. War: 3. A vouchee, who cannot vouch over, ſhall have warrantiz 

— Car- chartæ, becauſe he is now tenant in law * 7 H. 4. 18. b. 18 E. 3, 
* a a . : _ 

SES 19. admitted. Contra 17 E. 3. 44. ] 

—_ N. B. 235. (B) in the new notes there (e) S. P. cites 18 E. 3. 19. per Shard, and 9 H. 

i 1 | 
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[ 4. When the ſaid counterplea is taken, the plaintiff may main- 
tain his action by this, that he was tenant by his warranty the day 
F the writ purchaſed. 3 E. 3. Fitzh. Garranty of Charters 4. | 

[ 5. But a man who is net tenant of the land ſhall not have this 
writ before he comes in by voucher though he has a warranty. 17 E. 
5 44 ] . . 

. If the tenant of the land wvith twarraniy be diſſeiſed by a 
ſtranger, he ſhal! not have this writ during this diſſeiſin, becauſe 
he is not tenant of the land during the diſſciſin, and the writ ſup- 
poſes him tenant. 11 H. 3. Rot. 3. between Simon de Abben- 
dun, and Reginald de Meſſebury, agreed and adjudged. ] 

7. So if a flranger tales unjuſtly redditum terre, (that is, as it 


ſecms, takes the profit of the land, by which is intended a ciſtei- 


fin) of the tenant, he ſhall not have this writ; for he moy have i 
aſſ:ſe, if he will. 11 H. 3. Rot. 3. adjudged. } 


8. If there be 3 jointerants, and the one releaſes to the reſt, they 


may Ceraigne the former warranty by voucher, or warrantia char- 
te; for they be in a 3d part by the rcleaſe, Weſt's Symb. 1. 197. 
cites 40 E. 3. 41. | 
9. If a man be impleaded who is not tenant of the land, but 
perner of the profits, he {hall not have a writ of warrantia chartz, 
becauſe he can Joſe nothing. F. N. B. 135. (C) + © 
1 10. An affignee ſhall have a writ of warrantia chartæ. F. N. B. 


* 

ts have and 135. (L) : ; 
to hold s Lim bis leirs and afiignt, and 1. inf B. and bi. heirs, and B. dies, in this caſe the heir of 
B. as afliznee to A. ſhall have a warrantia charte. So as heirs of aſſignees, and aſſignces of 
aſligns, and aſſigus of heirs, are within this word (alligns,) which icemed to be a qucttion 111 
Bracton's time. Co. Litt. 384. b. f | 

But where à warranty is to A. and his keirs, a/iznee of A. ſhall not have warrantia cl. artæ on 
tins warre:!:ty ; for no warranty is made to him, and therefore the law does not allow bim to 
bring the action. Agreed per Cur. on a demutzer. And. 299. pl. 308. Paſch. 33 Eliz. Taxicy 
v. Kemp. 2 | 


Tf a man 


None ſhall IT. 2729 ſhall have a writ of warrantia chart, but the tertenant. 

5 F. N. B. 135. (D) in Marg. cites 7 H. 4. 18. 17 E. 3. and Br. 
antage of , 0 

warranty * ar, Chartæ, 30. 


real, if he be not fertanamt, as by voucher or warrantia chartæ. Br. Garranties, Pl. 1. cites 26 ll. 
3. 35 Contra of warranty perſenal; for if he be cufted, &c. he may have covenant, Ibid. 
None fl:ali have it but in erivity of (fates Co. Litt. 385. à. 


12. If any lands bo given to 2 brethren in ſee-ſimple, with a d. 
ran tat he elde/t and bis heirs, the eldeſt dies without iſſue, the furs 
vi dor albeit he be heir to him, yet hall he not have a Warrant 


| chartze. Co. Litt. 38 56. a. | | 
8 que 13. Warburton thought that the ſtatute 27 H. 8. of Uſes, gave 
2121 141 m _ — — 7 
Mike as. the benefit of the warranty to cefty que uſe, and that he ſhall vouch 


want-ge of as afignce, and have wafrantia chartæ; and that tenant for life, 


a warranty created by an uſe. 1 : i ney” rant); 
el, e an ule, Dial have benefit for his time of the 1 


Dt. 
29, 


timel : 
rantiz 
and 2 
have | 
make 
execu 
22.— 


Orig. 


veff re 
tlie u 
And } 
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and may vouch, or have warrantia chartæ; but that he muſt make ,, e. 
his count accordingly.® Mo. 859. pl. 1180. Trin. 9 Jac, Roll v. 2 Sk. . 
Oſborn & Ux”, 685. Haſch. 


& Anne, 


B. R. Smith v. Tindal. 11 Mod. 102. S. C. 


14. Lord by eſcheat ſhall not have the benefit of a warranty, 8. b. And. 
becauſe he is in by title; but if he comes in by way of e/tate, he 290. in caſe 
ſhall, of a warranty that runs with the eſtate. And ſo if one of 
comes in in the per, or in the poſt, he ſhall have the benefit of the — ud to 


warranty; per Williams J. Bulit, 164. in caſe of Heywood v. 5 2 
as gd. 


Smith. | | of felons, 
wtlaws, Sc. Ibide 


[E] What ſhall be good Cauſe 7s have the Writ. 


. IF a man makes feoſfinent of land with warranty, and after a 

rent in fee is recovered again/t the feoffee, he may have a 
warrantia chartæ to have in value for the rent. 30 E. 3. 30. 31. 
dubitatur, ] 

2, Tenure is no cauſe to bind to warranty, unleſs it be by owe/ty 
of ſervices, or homage anceſtrell, Br. Warrantia Carte, pl. £3. cites 
24 E. 3. 35. per Skip. 

3. If a man leaſes land for years with warranty, and the lee is 
ouſted by one who right has, he ſhall have action of covenant upon 
the warranty. Contra if he be ouſted by him who no right has; for 
then he may have treſpaſs, or ejectione firmæ. Otherwiſe it ſeems 
of a warranty of franktenement, and he is impleaded by him who no 
right has, yet he may vouch by this word warranty. Br. Garran- 
ties, pl. 80, cites 22 H. 6. 52. | | 


[F]! At what Time it lies. 


[ I A Warrantia chartæ lies * before any impleading, but the A man 

writ ſhall ſuppoſe an impleading, 29 E. 3. 4. b. 30 E. 3. may have 

29, adj udged. J | Warrantia 
| charta, 94414 
met ſe implacitari, and recover pro loco & tempore; but ns execution ſhall be awarde:l. Br. War- 
rantia Cartz, pl. 11. cites 21 H. 6. 41. & 22 H. 6. 22. Weſt's Symb. ſ. 197. cites ſame caſes ; 
and 24 E. 3. 35. & 12 H. 4. 12. & F. N. B. 134. (K)= But if be be ouſted after, he ſhall 
have his warranty upon the firſt recovery. But Brooke ſays, it ſeems in this caſe that he ſhall 
make requeſt to the warrantee, pending the afſiſe, to adminifier a bar; for otherwiſe he ſhall not have 
execution, as it is ſaid elſewhere. Br. Warrantia Carte, pl. 11, cites 21 H. 6. 41. & 22 H. 6. 
22.—— Weſt's Symb. ſ. 197. cites ſame caſes, & 12 H. 4. 12. But cites 48 E. 2. 22. Regiſt. 


Orig. fol. 158, a, That the writ of warrantia chartæ mu/# be ſued, banging the principal plea, and 


before judgment, as of afliſe, or entry in the nature of aſſiſe; for then if the warrantor dies, yet 
tlie writ ſhall not abate; but his heir ſhall be reſummoned to anſwer upon the fame, -——— 
And Hob. 22, in caſe of RoLL v. OsnhoRN, cites the regiſter 158. that ſi judicium inde redditum 
fit, non valet hoc breve. But Hobart Ch. J. ſays, that this mutt be well underſtood ; for clearly 
it may be brought before any principal plea, and after the plea tate any other, and then by judgment, 
or by diſcontinuance, and the like, And he is of opinion, that before execution it may be brougtu, 
if the party prayed his plea in tine; ſor "till execution, he is in of the cſtate warranted. But if the 
execution be had, then the warranty fails with the eſtate. 

8. P. And if the eee appears, 3 that he is not impleaded, he by this plea confeſſes the 
Warranty, and the plaintiff ſhall have judgment to recover his Warranty. F. N. B. 134. (K.) 
| h 2 2. Where 
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2. Where one was implead:d in an action in which he might haut 
vouched, it was agreed by all the juſtices, that he may have a war- 
rantia chartæ, if he did not vouch. Mo. 859. pl. 1180. Trin. g 
Jac. Roll v. Oſborne & Ux'. | | 


[GJ How it ſhall be brought, 


[ r.]] F B. be ſeiſed of a manor, and A. releaſes to him with war- 


ranty, B. may have a warrantia chartæ, for parcel of the 
manor only. M. 3 Jac. B. Mordant's cafe. Per Curiam.] 

2. Aud it ſeems, that if he be after impleaded of the other * 
4 the manor, he may have other warrantia charte of this alſo, Du- 

itatur 3 Jac, B.] | 
. Tenant by his warranty, if he brings warrantia chartz, 
eught to diſcloſe the ſpecial matter by his count. 17 E. 3. 44. 

[ 4. He ought at les to diſcloſe the ſpecial matter by his plea 
18 E. 3. 19. ] 

[ 5. In a warrantia chartæ, if the plaintiff counts that the defen. 
dant is bound to warrant certain land, and a bailtwick of the foreſtry 
ef diverſe places, it is good, without declaring in certain of which he 
ts impleaded; for if he be bound to warranty, he ought to warrant 
the intirety ; but he ſhall render in value only [for] what he loſt. 29 
E. 3. 4. adjudged. ] | 

6. Warrantia chartæ was brought by W. and T. where affiſe 
was brought againſt them, in which the plaintiff recovered, &c. and 
the defendant ſaid that M. is dead pending the writ ; judgment of the 
writ; and the other ſaid that the eſtate was to T. and to the heirs 
of T. and becauſe it ought to be purchaſed pending the aſſiſe, prayed 
that the defendant anſwer; for if the writ abates, and T. brings 
another, this is not pending the aſſiſe; and after the writ abated by 
award, and the plaintiff was not amerced for cauſe of death. And 
per Wich, in this caſe the new writ purchaſed after the aſſiſe is 
good by reaſon of the death; and ſo no default in the plaintiff, but 
the laſt writ good; quod non negatur. Br. Warrantia Cartæ, pl. 

7. cites 48 E. 3. 22. : 
7. In warrantia chartz, if the writ comprehends tenure, the decla- 
ration ſhall be unde chartam ſuam habet generally. Br. Warrantia 
Cartz, pl. 18. cites 21 H. 6. 8. 
F. N. B. 8. Upon feoffment in fee with warranty, or releaſe with warrant, 
134-(H.) he oughtin the declaration to ſhew the deed. Br. Warrantia Cartæ, 


in Marg. - 
de s. S. pl. 21. cites 21 H. 6. 8. | 


and 14 E. 3- 35+ accordingly. 


(G. 2) Brought here. 


Aman may 1. WW ARRANTIA chartæ in the county of S. and upon 
bring his nihil returned, proceſs iſſued upon teſtatum eſt, returnable 


3 &c, in the county of D. and there it was agreed that warrantia 
| | chart# 


ble 
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chartz may be brought in another county than where the land is. chartz in 

Br. Warrantia Cartæ, pl. 21. cites 31 E. 3. and Fitzh. Reſum- wh coy 
8 he pleaſes, if 

mons 28. 2 


bears nt date in a certain place or county ; for then he ought to bring the writ where the deed bears 
date. But if a man bring a writ of warrantia chart, by reaſon of homage aunceftrel &c.“ then it 
ought to be brought in the county where the land lies. F. N. B. 135. (F) — And in the new 
notes there (c) cites 4 E. 3. pl. 12. | | 


2. A man may ſue a writ of warrantia chartæ at the common And ibid. 
law for a warranty made of lands in ancient demeſue. F. N. B. in the _ 
notes, ſays 
135. (K) ſee * E. 
3. Cauſe a Remover 15. Reg. 12. 20 E. 3. 13. And per Skipw. the tenant ſhall have warranty 
ag ainſi the lord in the Jord's own court, 


[H] Warranty of Charters. Counterplea. 


I I. I TN your counterplea that the plaintiff is not tenant of 
the land for which the warranty 1s demanded, becauſe the 

writ ſuppoſes that he is tenant. 11 H. 3. Rot. 3. Simon de Abben- 
dun againſt Reginald de Meſſebury, admitted and adjudged. 15 H. 
3. Garrantie of Charters 25. adjudged per Curiam. 18 E. 3. 42. 
b. iſſue thereupon. ] | 
[ 2. So it is good counterplea that the plaintiff was nat tenant of See (O) pl. 
the land the day of the writ purchaſed. 45 E. 3. 2. 3 E. 3. Gar- 
rantie of Charters 4. | 

[ 3. It is a good counterplea, that the plaintiff might have vouched S. P. F. N. 
him in the action in which the recovery was, and he did not vouch 1 
him, nor give notice of it, ſhewing that he might have barred the in the new 


pPlainti / in the firſt action. Skene Regiam Majeſtatem, lib. 1. notes (b) 
cap. 22. verſ. I. b.] — 


here to ſay that the plaintiff is impleaded in ſuch an action, wherein he may wouch, &c. yet in a ſcire facia 
it 15 a good plea to ſay that be was impleaded in ſuch an act ian wherein he might vouch, but did not, &c. and 
fo by reaſon of his default he could not have execution; Cites 18 E. 3. 42. Garranty de Charters 8. and 
cites 9 E. 2. Garranty de Charters 30. accordingly, that it is a good plea. S. C. cited by 
Hobart Ch. J. Hob. 22, in caſe of RoLL v. Os BORN as reſolved, though it was in a formedon. 


4. In aſſiſe, if a feme ſole warrants land to IF. NM. and he who Rur if the 


bas cauſe of action marries the ſame feme, he ſhall be barred by the C who 


* . 4 the ar 
warranty of his feme during the coverture. Brook makes a quære ps ae 


if the tenant vouches the demandant and his feme by a ſtrange 1e fene 
name; and fays it ſeems that he ſhall rebut. Br. Voucher, pl. 97. % made 


the ware 


| Cites I3 Aſl. 10. ranty, and 


is implied, it ſeems there that the warranty is loſt ſor ever. But quzre if he may not youch 
himſelf and his feme by a ſtrange name. Br. Voucher, pl. 97, cites 13 Aff. 10. 


[1] Warranty of Charters. What will abate it. 
Acts of Demandant, © 


[ 1. | F 2 join in warranty of charters, and after the one is non- 
| 2 the other hall have the warranty of the intirety for 

the miſchief of the warranty. 42 E. 3. 17. b.] 
„ 12 If 


nnr 1 Gut 


Ulſarrantia Chartae; 


[ 2. If upon a warrantia chartæ a fine be levied, and after recs: 
weror liſes the land, yet he ſhall not have ſcire facias to recover in 
value, becauſe the nature of the writ of warranty of charters is de- 

Atreyed by the fine levied upon it. 12 H. 4. 12. ] 


423 4 


(K) Writ and Count, Abatement. 


1. W ARRANT IA chartæ; the writ is quad de eo tenet, & 

unde chartam fare habet, &c. and yet the plaintiff may 
count, and bind the detendant by homage anceſtrell; per Wilby, 
juſtice, quod non negatur. Br. General Brief, pl. 8. cites 24 E. 


[424] 


Put he, 2. It ſeems that he who wil! purſue by the common writ of war- 
who 1% rantia charts, ought to pray the party to watrant pending the firſt 


ex * 9 


4 A tem. Writ of aſſiſe, or the like; and alſo bring his writ pending the ſaid 


tea firſt writ, and before judgment in it. Br. Warrantia Cartæ, pl. 


have in I 3. cites 24 : i 3.35. 


value aſter 


his loſs. But Brooke ſays it is ſaid elſewhere, that in this caſe alſo the party, when he is impleaded 
er, ought ts pray the warrantor to warrant, &c. Ibid, | 


3. Warrantia charte againſt two, and he ſhews deed of the one, 
he thall not have the warranty; per Candiſh, But there per 
Enivet and Thorp. J. this goes in abatement of the writ, and 
he may have a new one, and lo only dilatory. But in præcipe quod 
reddat, if the tenant vouches two, and fhews lien by dedi of the one 
and of the other in one deed, where dedi is no warranty but againſt 
the feoffor, and not againſt his heir; yet becauſe the demandant is 
no more delayed by the voucher of two than by the voucher of the 
one, and it is peremptory to the tenant upon voucher, and if he fails 
of his lien it is peremptory to him, and he cannot re-vouch, there- 
fore the voucher is good againſt the one, and he ſhall warrant the 
whole. Br. Warrantia Cartz, pl. 14. cites 39 E. 3. 26. 

4. In warrantia chartæ againſt two, and he ſhews ſeveral deeds of 
them, the writ ſhall abate; for he cannot join them, Br. War- 
rantia Cart, pl. 14. cites 39 E. 3. 26. 

5. It ſeems that in warrantia chartæ againſt 2, and the one is an 
infant at the time of the making of the deed, it ſhall bind the other. 
But quære if by this writ, or by another writ againſt him only, 
Br. Warrantia Cartz, pl. 14. cites 39 E. 3. 26. 

6. If the drfendant dies pending the writ of warrantia chartz, 
the writ ſhall not abate; but his Heir ſhall be re-ſummoned to anſwer 


the plaintiff. Quod nota, Br, Warrantia Cartz, pl. 27. cites | 


the regiſter. | 

7. Though the twrit ſuppoſes that he holds. of the defendant, yet 
that is not material whether he holds of him or not. F. N. B. 
134. . 


Thid. in the S. If a man impleaded brings a warrantia chartæ againſt whom 


if) ws he hath a warranty, and vouches him alſo in the action; and after- 
11. *"* hs wards pending the action, a ranger wha hath ancienter title enters 


« 


PEN 
'r in 


de- 


meſſuages and the moicty of an acre of land, unde chartam habet, &c. 


Tlarrantia Chartae, 424 


vp him, yet that ſhall not abate his warrantia chartæ ſued out contra per 
: ide X H. une & 
before. Quod vide * Hill. 21 H. 6. F. N. B. 135. (G) E 
* Sce Br. Warrantia Carte, pl. 11. cites 21 H. 6. 41. MIL LS v. CLieFors, 8. C. And 
F. N. B. 135. (G] in the new notes there f. cites S. C. 


9. A man may ſue forth divers writs of warranty of charters Hob. 28, 
againſi divers men; and if he has divers warranties againſt them 29- in cafe 
he ſhall recover ſeverally againſt them. F. N. B. 125. (I) of ROLL v, 

| — | O:zokNe, 
cites 9 H. 5. 12. where one brought a ſcire factas upon a fige, as h ir to 2 parceners, and the tenant 
added in bar a fine levied by the 2 percoencrs with gvarraity, and relied 202 the Warranty. and the 
plea was holden double, and he forced to rely upon the warranty of the one my. 


10. If a man has warrontia charte pending, although that the [ 42 14 
plaintiff in the [firſt] actian againſt him, Who brought the warran- 
tia chart, be nonſuited in his action, this ſhall not abate the wit 
of warrantia chartæ; for he may ſue a writ of warrantia chartæ, 
although no action is ſued againſt kim for the land, &c. F. N. B. 
135. (L) | 

11. A warrantia chartze, was brought by A. againſt B. / 2 Noy. 146, 
S. C. ad- 
and declared that himſelf and the defendant, and aue F. were ſeiſed in 3 
the new buildings, and of one piece of land adjoining, &c. in the 25 
tenure, &c. containing from eaſt to welt 20 foot by aſſiſe, and from 
the north to the ſouth 30 foot; and that the faid B. and F. releaſed 
unto him; and that B. for him and his heirs, did warrant tenementa 
frædic!' to A. and his heirs. The defendant prayed oper of the deed, 
and thereby it appeared that B. and F. and one R. did releaſe to 
him all their right in, &c. and that B. for him and his heirs, did 
warrant tenementa prædict' to A. and his heirs, and that F. by ano- 
ther clauſe for him and His hzirs, did warrant tenementa pradicy 
to A. and his heirs. Upon demurrer it was unanimonſty agreed 
by al: the juſtices, rſt, That upon ſuch a releaſe with warranty, 
contra omnes gentes, a writ of warrantia chartæ lies, 2dly, Al- 
though every one paſſeth his part only, viz. a zd part, yet every 
ene of them warrants the whole; and becauſe they may to do, 
and the words are general without reſtraint by themlclves, the 
lav will not reſtrain them. The words are, that they do war- 
rant tenementa pradifta, which is all the premiſſes. Zdly, For tac 
realon aforeſaid, it need not be ſhewed how they held ia jeinture. 
4thly, That the writ is good again ane only, becauſe the warran- 
ties are ſeveral, But if they had been joint warranties, then it 
ought to have been again all; fo againſt the ſurvivor, and the 
heir of one of them; and it they had both died, againſt both their 
heirs. Sthly, That the writ was well Sage for the things as 
hey are in truth, without naming them accarding ie the ded. 
bthly, That if there be new Suildings, of which the warranty is 
demanded, which were not at the time of the warranty made, and 
after the deed is ſhewn, the defendant owght not to demur, but 72 
ſhew the fpecial matter, and enter into the warranty for fo much as 
was at the time of the making of the deed, and not for the reſidue. 
Sce Fitz. Warrantia Charte, 31. Godb. 151, 152. pl. 197. Paſch, 
$ Jac. in C. B. Ballet v. Ballet. 
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2 J. N. wered in the 


Tarrantia Chartae, 


Mo. 860. 12. A writ and count in a warrantia chartæ mt have 4 points 
pl- 1x80. compleat in them. 1ſt. He muſt be tenant of the land the day 
ogg . of the writ purchaſed, 2dly. It muſt be by a conveyance whereby 
according- the land, whereto the warranty is annexcd, muſt paſs; or at leaff, 
ly, and ſays if right be * releaſed, or confirmation made with warranty, he muſt 
_—_— be tenant of the land, to whom it is made in warranty. 3dly. This 
be intended Writ mult be brought hanging the principal plea. 4thly. It muſt 
of its being contain the ſpecialty of the warranty and lien. Hob 21. Roll 


to be {bo 
brought v. Oiborn. 5 
before execution had, or otherwiſe before the writ purchaſed, as quia timet implacitari. 


For if it be to one tenant in common, Or jaintenant, it is not good. Noy. 146, Ballard v. 


426 


Ballard. 


13. If a man brings a warrantia chartæ upon a warranty of 
land, and obtains judgment, he ſhall uſe that judgment after for 
rent demanded or recovered, if the warranty did extend unto the 
rent. 31 E. 3. Fitz. Garr. Chart. 22. And yet upon a voucher 
in like caſe, it ſhould have been more vecial ; the reaſon is ap- 
parent, for the rent is demanded when he vouched; but it may 
be it was not foreknown that rent would be demanded when the 
writ of warranty of charters was brought; but if it were, he 
ought to declare ſpecially, and the rather if he cannot vouch in the 

| principal plea of the rent; for there muſt be a means to diſcuſs 

whether the rent in the demand be warranted as a rent ſuſpended 

[ 426 ] when the warranty was made, fo as the land was warranted 

as diſcharged of rent. Hob. 22. pl. 37. in caſe of Roll v. 
Oſborne. | 


(L) Plea. What ſhall be faid a god Plea in 
© Ibo a Warrantia Charte, 


I. O N E brought this writ, ande chartam ſuam habet : the de- 
fendant pleaded non habet chartam ſuam, and the plaintiff 
confeſſed the fame, and replied it was charta anteceſſorts ſui, Ad- 
Judged for the defendant. F. N. B. 134. (F) in Marg. cites 12 
3. Gar. de Charters 27. | | 
2. If a man recovers in writ of warrantia chartæ, and the 


Contra it 
ſeems i . a ; 
s _ Peri puts him in execution of the land of a ſtranger, and the flran- 


fentant diſ- ger brings aſſiſe and recovers his land again, and after he who reco- 
firſt warrantia chartæ brings ſci. fa. againſt the firſt 


—— defendant, he ſhall not plead this execution which was againſt 
this land i: the ſtranger; for as it ſeems it is no execution, but a tort of 
put inex- the ſheriff without warrant. Br. Warrantia Cartæ, pl. 25. cites 
Ecution, and 30 E. 1 ; 

after the 


diff ijer re-enters. Or if a man dies ſiſed of land, and bas iſſue a daughter, and dies, and the 1 
an 


bras eber land and bſes in warraniia chartæ, and the pluniiff bas exreution of land d-ſcend: 


after a ſn is born, and be enters ; or if the heir enters by conſent of the raviſh:r had by his mather, or by 
remainder to the right hei-: of J. N. and warrants other land, and loſes, and this land is put in executions 
and after another nearer heir is born, he ſhall not defeat the execution. And ſo ſee that a man may 
recover land in warrantia chartæ. Ibid cites Fitzh. Voucher, 297. 


2 It 


Cart; 
the 
upo! 
the 
oyer 
ſile 


if 


IUarrantia Chartae. 


3. If tenant in tail aliens with warranty, and dies, and aſſtts de- 
tend in fee, and the feoffee brings writ of warrantia chartæ, againſt 
the iſſue in tail, this lies well, notwithſtanding that the iſſue 
had writ of formedon pending of the ſame land; Quod nota bene. 
Br. Warrantia Cartæ, pl. 30. cites Itinere Northampton, anno 


2 E. 2. | 


E. 2. Ibid. 6.— S. P. by Hobart Ch. J. Hob. 22. in caſe of Roll v. Oſborn, but ſays 


but, and cites 2 E. 3.6, 


4. In warrantia chartz it is no plea to fay that the pou 


i nothing in the aſſiſe. Br, Warrantia Cartæ, pl. 29. cites 3 
3. and Vet. N. B. Warrantia Carte, 

5. Writ of warrantia chartæ by A. againſt J. T. of 2 houſes 
and 100 acres of land, and counted that the defendant infeaffed him 
with warranty, and that B. breught afſiſe againſt this plaintiff in 
which he Lift, and pending the afſje, and after, he came to him and 
prayed him to warrant him, &c. and ſhewed there deed. Skip. 
demande judgment of the writ ; for it is quod de eo tenet, et unde 
cartam ſuam habet, and ſo double lien, viz. by the tenure, and by 
the warranty, et non allocatur. Wilby faid he had ſeen that 
upon ſuch writ unde cartam ſuam habet, the plaintiff had bound 
the defendant by homage ance/irel, quod nota ; and Skip. demanded 
oyer of the deed, and had it; and ſaid that it appeared by the aſ- 
file and by the date of this writ, that it is purchaſed after the 
of determined; judgment of the writ. Per. Thorp, A man 
ſhall have warrantia chartæ, and recover pro loco & tempore, but 
ſhall not make in value till he has loit, and tb#$ ſhall be as it is ſaid 
elſewhere quia timet implacitari, but this writ was not of ſuch 
form. And it is faid there, that if he does not bring his writ 
pending the aſſiſe, he ſhall not recover in value. Skip. fad, that at 
the time of the making of the deed we had nothing in the tenements, 
and they did not paſs by this deed, Priſt. &c. et adjornatur. Br. 
Warrantia Cartz, pl. 13. cites 24 E. 3. 35. 

6. In warrantia chartz it is a good plea that the demandant had 
entered, pending the pler, upon the plaintiff, he then tenant of the 
land, or that the plaintiff in this action had * nothing in the land 
the day of the firſt writ purchaſed, nor ever after ; for the law will 
not that a man ſhall make in value upon an ill writ; per Arderne ; 
to which Newton and Dauby agreed, Br. Warrantia Carte, pl. 
12. cites 21 H. 6. 49. 5 


tz, pl. 5. cites 45 E. 3. 2.——Weſt's Symb. ſ. 197. S. P. cites 45 E. 3. 5. and 3 E. 3. 
Br, Warrantia Cariz, pl. 28. cites 3 E. 3. and Vet. N. B. Warrantia Cartz. 


7. In warrantia chartæ upon warranty [of] his anceſtor, 
the defendant pleaded riens per diſcent, By the Court, Judgment 
{hall be entered for the plaintiff withaut trial, if he will; for 
the warranty is confeſſed pro loco & tempore; for the trial may be 
long and chargeable, Noy. 149. Thompſon v. Jackſon. 


M. Judg © 
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427 Carrantia Chartae. 


(M) Judgment. How and what ſhall be re- 


cavered. | | 

1. A Man ſhall have warrantia chartæ and recover pro loco 

& tempore, but ſhall not make in value till he has loft; 

per Thorpe; and this ſhall be as it is ſaid elſewhere, guia time: 
zmplacitari. Br. Warrantia Cartæ, pl. 13. cites 24 E. 3. 35. 

But Brocke 2. Warrantia chartz, the defendant pleaded has he had no- 

fays, ſee 21 thing by deſcent in fee the day of the writ of warrantia chartz 

8 8 brought againſt him, ſcil. from the ſume anceſtsr who made the war- 

fernds te him Tanty ; yet the plaintiff recovered pro loco & tempore. Br. War. 

rantia Cartz, pl. 30. cites 33 E. 3. and Vet, N. B. tit. Warrans 


fo 28 8 tia Cartæ. 


gainſt him to have execution, and ſhall have execwion quod nota. Ibid. 


3. A queſtion was demanded in bank, of what effect judgment 
in warrantia chartze pro lac & tempore is, and it was moved 
that warranty it only a covenant, and by this covenant a man 
Hall not bind the land to be delivered in value to wheſcever 
hands it comes after by purchaſe or otherwife ; for this is mit- 
chievous, quod verum eſt, that it ſhalt not be bound by the 
warranty or covenant real; but otherwiſe it feems by the ſpecial 
judgment above. Br. Warrantia Cartæ, pl. 8. cites 2 H. 4. 14. 

4. If a man bring writ of warrantia chartæ and recovers pra 
loco & tempore, he ſhall have execution after of all the lands and 
tenements which the defendant had at the time of the judgment given, 
Br. Warrantia Cartz, pl. 10. cites 12 H. 4. 12. | 

But id. pl. 5. A man may recover land in warrantia chartæ. Br. War- 
3 . „ rantia Cartæ, pl. 25. cites Fitzh. Voucher, 297. 

that a man h not recover land, buy all in damages. But ibid. pl. 31. cites F. N. B. that the 
judgment and recovery in writ of warrantia chartz, is #9 bare land in Tatu and damages and nt of 
in damage. But ibid. pl. 4. ces 42 E. 3. 7. And fays that the heft opinion was, that where 
the plaintiff is delayed and docs not laſæ 1be lund, he ſpall recover but only his warranty and no damniges, 
w=—Z i; x here he 4%. the Lind he ſhall recover damages, Ibid. cites F. N. B. | 


5. If I recover my warranty pro Inca & tempare in Twarrantid 
chartæ, and after am impleaded in ation in which I cannot voucy, 
4 428 ] as in aſſiſe or ſcire facias, I ought ta make requeſt to him again. 
whom I recovered, is adminiſter to me a plea, and fo give notice to 
him of the action which is pending, or otherwiſe 1 ſhall not have 
execution; per Markham, quod Cateſby conceſſit. Br. Warran- 
tia Cartæ, pl. 16. cites 8 E. 4. 11. 
. 3 Where the plaintiff in this action recovers pro loco & tempore, 
Fir, the, and has liſt no land, quære if he ſhall have damages. It ſeems that 
be ſhall He ſhall not, for he is not yet damnified. Br, Warrantia Cartæ, 
have exe- pl. 31. cites F. N. B. | 
land in value a2d damages. Ibid. Hnd vol ert mo land is to be recevered in vues there he hall toſs 
Bis WArTAnlty as upon recovery upon voucher, Ibid. 


For more of Warrantia Chartæ in general, ſee Covenant, 
Uoucher, and other proper Titles, 
Warren: 


warra 
the ca 


Wo» + 


[A] [Ancient Grants thereof.] 


II.] 12 E. 1. R. T. Cartarum 2. Memb. 7. part 49. the 
ON | king granted a warren to another in his 

lands. 13 E. 1, Memb. 26. ſuch grant 20 E. 1. Memb. 3.] 

[(2.] 12 E. 1. The aforeſaid Memb. 7. part 57. grant de li- 
tera warrena in his lands, ] 

[[3-] 31 E. 1. Memb. 2. grant of warren per breve de priuato 
ſigilloꝰ (interlined).] | 

[[4-] 4 E. 1. Rotulo Cartarum Membrana 1. part 3. and 6. 
Grant of warren ita quod aliis non liceat fugare ibidem ſine licentia 
illius, Sc.] : 
' {| [5] In the book called Tranſcriptum Cartarum Comitts Cornubiæ, 
Charter 214. H. 3. granted a free warren to Richard Earl of Corn- 


wall, in all the demeſnes of the ſaid county, excepta infra metas 


fireſtz, ita quod nullus intret (as the words are) ſuper forisfacturum 


ugſtram decem librarum. (Note the antiquity of this pain.) 


[B] Warren. What Perſons may create a War- 


ren.] 


Fol. 812. 


— 
** A wat- 
ren con- 
Aſts of 2 
things, vix. 
2 place of 
game and « 
of liberty. 
Ow. 66. in 
caſe of 
Moyle v. 
Mayle. 


[ 429 ] 


[1, N 2N E can make a warren' without the licence of the ting; S. P. a Tufts 
for he cannot appropriate thoſe things which are feræ 99. 


nature , and in nullius bonis to himſelf, and to reſtrain them of 
their natural liberty without the king's licence. Co. 11. Mono- 
polies 87. b.] | 

2, None can have contes in his own land, unleſs by grant from 
the king, or by preſcription; if otherwiſe, he is puniſhable by quo 
warranto. Cro. E. 548. pl. 21. Hill. 39 Eliz. C. B. agreed in 
the caſe of Boulſton v. Hardy. 


[C] Warren. Deſtrufion of the Game. 


Ui. T H E lord of a manor adjoining to a warren of the king, may 
 ® preſcribe to chaſe and take the conies, if they come int? his 
demeſnes of the manor, 4 H. 4. 4. b.] 


2. 22 & 23 Car. 2. _ 25. par. 4. recites, that diverſe war- w. was 
0 


feng and grounds not in 


ed, are uſed for breeding conies, and that convicted 
2 g 7 4 YG 4 diſ- before juſ- 
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429 Tarren. 


tices for Aiſſilute perſons deſtroy the conies, for that the ſame is not prohibiteg 
killing co- by former /tatutes, *which extend only ta warrens or greunds incliſed; 
nies in a and enacts, that 7 any ferſon ſball wrongfully enter into any warren, 
$a ' er ground lawfully uſed for breeding or keeping of conies ( although 
was moved the ſame be not incloſed) and ſball chace, take, or kill any contes, 
to quaſh =apanſ? the will of the owner or accupier, not having lawful title ſo tg 
— — de; and ſball be thereof convitted in manner following, the parties 
» De- . . k 5 
cauſe th 7e EY ſhall yield to the party grieved treble damages and coſts, 
3 Ic. 1 and ſuffer impriſonment 3 months, and after till they ſhall find ſureties 
Iris er tbeir good abearing. | | 
which re- 5 ä . . 
18 Par. 5. prohibits all perſons, except the owner, to kill conies on 
warrens the borders of any warren, or other grounds lawfully uſed for 
3 keeping contes under the penalty of making recompence to the owner, 
give this and to pay not exceeding 105. to the 2 of the poor where, &c, 
furnmary and in default to be committed to the houſe of correction, not en- 
way of pro- roeding a month. 
ceeding by g 
conviction: and this ſtatute of 22 Car. 2. which anthorizes that way of proceeding, relates not to 
warrens inclofed. But per Cur. the conviction is well warranted by the 22 & 23 Car. 2. for 
whereas the former was a partial, this is an univerſal law. Into any warren} this ſatisfiesithe pre- 
amble ; and there is a vaft difference between the words (vt incloſed} and / though not imd the 
former being reſtrictive, but not the latter. And unlefs this act extends to warrens incloſed, 
they would be in a worſe caſe than thoſe nut incloſed ; for then an offence in the latter would be 
puniſhable by the ſhort way of conviction before juſtices, but nat the former. 10 Mod. 273 
Hill. 1 Geo. B. R. The King v. Weſton. 


[D] Warren. [| Di/-warrened.] 


[1.2” E. 1. R OT. Cartarum Memb. 4. Warrenna de Stanes 
dewarrrennata & de-afforeſtata.} | 
2. If a man has a warres in his own land by grant of th: 
king, and makes feoffment of the land, and retakes an eſtate in 
fee, the warren is extinct, Br. Quo Warranto, pl. 6. cites 6 
E. 2. 7. | 
[ 430 ] 3. P charter for 2 warren recited, that none ſhould chace there, 
without leave of the grantee, under the penalty of 20 l. to the king, 
and 2d. to the grantee. It was inſiſted, that he had uſurped upon 
the king by uſing his warren, which he had not when the charter 
was granted; and alſo that parcel of the demeſnes of this manor 
extend within the king's foreſt, which is _ in the grant, and 
fo he has forfeited his franchiſe. Beſides he has ſuffered ſeveral f 
chafe in the warren without his leave, and has not ſued them at law, 
fo that the king has no profit of the forfeiture of the ſaid 101. which 
belongs to him, upon all ſuch as are convicted, and therefore it 
was prayed that the franchiſe be ſeiſed, &c. quod conceſſum fult, 
Kelw. 1471. b. pl. 13. Caſes in Itin. in time of E. 3. The prior 
of Aſhley's caſc. 
But if be 4. If a man has warren in his own land, and aliens the land 
mats; flo. the warren is determined; for he has parted with his right of the 
—_——_— land, diſcharged of all things, and he himſelf cannot have it; for he 
ſaws i has not reſerved it, and the feoffee cannot have it; for he go” 
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Warren, 
** it to him, but the land only. Br. Warren, pl. 3. cites 35 ren, this 


. ce, per Moile & non negatur. is good, and 
b 55 P 8 he ſhall 


have the warren; ard ſo by ſuch means, after his grant obtained of the king of the warren, 
if hs makes feoffment, and reſerves the warren, he has warren in another's, land. Quod 
nota Ibid. 


F. C. claimed free warren in his park, though it was within 
the bounds of the foreſt, and made his claim by letters patents of 
King Charles. Whereupon the officers of the foreft wwere directed to 
inguire 1/1, N hether it be impaled. 2dly. //hether there be any ſal- 
teries into it, ſo as the king's deer may get in thither. gdly, Me- 
ther there be any comes there; and if there be, whether the park is 
fo encloſed that they cannot get out, for then they will both eat upon 
the foreſt and ſpoil the riding. All of theſe are cauſes of ſeiſure, 
till they do replevy their liberties. The officers found, that the 
park was well impaled, and that there were no ſalteries, and that 
there were conies there, but they could not get out; and ſo the 
claim was allowed. Et inſuper dictum eſt ei per curiam, quod 
parcum prædictum a modo includat, ita quod cuniculi non exeant 
in foreſtam periculo incumbente. Jo. 296. 8 Car. In Itinere 
Windſor, Carye's caſe. 


(E) By Preſeriptian or Grant. Their Extent and 
| Difference. And Incidents to either. 


. 


I, A Man cannot have warren unleſs by grant of the king, or by 
preſcription, Br. Warren, pl. 1. cites 3 H. 6. 12. 
2. And per Marten, he hall not have it by preſcription, unleſs See tit, 


within his own land or his own manor, and not in manors held of Fr m_—_ 
others; Brook ſays, guære inde ; for it ſeems not to be law. Br. = . 
Warren, pl. 1. cites 3 H. 6. 12. N | —A man 
may have 
warren in his own land by grant of the king, but nat in another's land. Br. Warren, pl. 2. cites 34 H. 
6. 28 — Bu he may have warren in another's land, or in his own land by pr-cription, well 
enough. Note the difference. Ibid. S. P. Br. Warren, pl. 3. cites 35 H. 6. 55. Br, 
Jointenancy, pl. 5. cites 36 H. 6. 55. — 4 man may have a warren in another man's land; 
per tot. Cur. P. 30. pl. 209. Hill. 28 H. 8. Anon.—.—8. P. Per Doderidge J. and not de- 
ied, 3 Bulſt. 82. Mich, 13 Jac. in caſe of Rice v. Wiſeman.— 8. P. by Doderidge. Roll, 


Rep. 259. pl. 28. in S. C. 


3. If one has a warren by charter in all his manor, he may [ 431 ] 
erect a lodge, or make coney-burrows in any place of the manor at 
his pleaſure; and if he claims it by preſcription, he ought to make 
the coney-burrows in ſuch places wherein they have been uſed, 
and not in others, Cro. J. 155. pl. 5. Paſch. 5 Jac. B. R. Lei- 
ceſter Foreſt's caſe. SY 

4. When a man claims warren infra omnes terras dominicales, he gee tit. 
Cannot extend this into the land of frecholders; for when any one Preſcrip- 
Claims warren by charter, he cannot enlarge this beyond the charter, tion (&] 
but ought to take it as it is expreſſed in the charter. Otherwiſe it **'F 
is where he claims the warren by preſcription ; per tot. Cur. 2 Bulſt. 
254. Mich. 12 Jac. Fowler v. Seagrave. 
| 5. No 
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5. No warren can be claimed by preſcription within a fl. 
reſt without the help of an allowance in eyre, and for want there. 
of the party preſented was fined 10s. and the warren to be de. 
— Jo. 280. 8 Car. in Itin. Wyndſor, Sir Rich. Harriſon's 
Cale. 


(F) Paſſes. Whot Ni erde will paſs a Warren. 


1. 1 F the king grants warren to a man and his heirs without men- 
tioning his aſſigns, and the tenant aliens the land, the aſſignee 
ſhall have the warren; per Thirn. Brooke ſays, it ſeems that he 
intends where he aliens the land, and grants the warren expreſsly; 
for it ſeems that warren des not paſs without expreſs words, Er. 
Warren, pl. 5. cites 14 H. 4. 6. | 
2. Where a man has a warren in his land, and demiſes the land for 
years without expreſſing the warren, the leilor ſhall not have it dur- 
ing the term, for he has not reſerved it, and the leſſee ſhall not 
have it; for it is not granted to him, by the beſt opinion; but 
per Priſot, if the warren be appendant to the manor or land, 
itt ſhall well paſs by the demiſe of it, but i it be in groſs it 
ſhall be in ſuſpence during the term. Br. Grants, pl. 144. cites 
32 H. 6. 24. 
t 3. If a man ſeiſed of the manor in which he has warren, makes fe- 
a manor, offment of the manor cum pertinentiis, the warren does not pals ; quod 
nate nota. Br. Warren, pl. 7. cites It. Not. 
King grants Z 
him warren within the ſame manor, if he afterwards enfeoffs the King of the manor cum 
pertinentiis, yet the feoffor ſhall have the warren, Per tot, Cur. D. 30. b. pl. 209. Hill, 28 H. 


8. Anon. | 

A warren in groſs in a patentee doet not paſs by a bargain and ſ:l: of the manor ; for a warren is 
not parcel or auy member of à manor, but it may be appertaining, but that is by preicriptim, 
Cro. E. 547- pl. 21. Hill. 29 Eliz. C. B. agreed in the caſe of Boulſton v. Hardy. 
A warren does not paſs by a feoffment of land. Arg. Poph. 159. cites 7 Rep. Butt's caſe, _— 
There is a difference betwerin a warren uſed to a manor time out of mind, and a warren appent wt ; 
for the firft paſſes not by grant of the manor cum pertinentiis, it not being parcel ; but in the 
other it paſſes, but not without the words, cum pertinentiis. D. 30. b. pl. 209. Marg. cites 5 
. 7. 4 | 


(G) Warren: Privileges and Powers thereof. 


I. F HE common uſe of England is to #ill degs and cats in all 
| warrens, as well as any vermin, which ſhews that the law has 
been always taken to be that they may kill them; per Popham J. 
[ 432 ] And adjudged accordingly for the killing of a maſtift dog there run- 
ning after conics, alleging that the dog was divers times e. 

conies there. Cro. J. 44. pl. 13. Mich. 2 Jac. B. R. Wadhur 

v. Damm. | | 

2. He that had /ibera warrerna may bring treſpaſs againſt any oni 
but the owner of the foil for hunting in his tree warren, be- 
cauſe libera warrenna was a liberty to hunt in one's own or 
another's ground excluſive of all others; and this was * 
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by the king, who is maſter of all game. Admitted, 2 Falk. 
637. pl. 4. Trin. 4 & 5 W. & M. in B. R. in the caſe of 
Smith v. Kemp. : | 


(H) Pleadings in Treſpaſs in Warrens, 


I. T RESPASS of entring into his warren and taking his 

pheaſants and conies, the defendant ſaid as to the pheaſant, 
that he let his faulcon fly at the pheaſant in his own land and out of the 
warren, and the pheaſant flew into the warren, and there the faulcon 


tilled it, and ne followed his faulcon, and tack it. Judgment. Per Kni- 


vet, in this caſe your entering and carrying away of the pheaſant is 
tortious. Br. Treſpaſs, pl. 111. cites 38 E. 3. 10. 

2. Treſpaſs for entring into his warren and chaſing, taking, and 
carrying away the hares, centes, and partridges, and did not ſay where 
he tao them, and the writ awarded good; for it ſhall be intended 
where the chaſing was; quod nota, Br. Brief, pl. 59. cites 43 E. 


4% 

ö % Treſpaſs for chafing in his warren, the defendant ſaid that he 
was in the land by deſcent from his father, by which he chaſed, as 
lawfully he might; it is a good anſwer per tot. Cur. to put the plain- 
tiff to fo how he has his warren; for F it be by grant of the king it 
ic only in dominicis terris ſuis, and if he has it by preſcription be ought 
1 ſhew it; quod curia conceſſit; by which he ſaid that he chaſed in 
his warren in his own lands, Priſt, and the others e contra; quod 
nota; and it ſeems that this is no good pleading at this day. Br. War- 
ren, pl. 4. cites 44 E. 3. 12. 

4. Treſpaſs quare warrenam ſuam vi & arms intravit & fugavit 
ibidem, and killing conies. &c. The defendant ſaid that the place 
where, Sc. is his own frankienement and ſol, judgment of the writ ; 
becauſe he cannot enter into his own foil v & armis. And by the 
beſt opinion, becauſe the writ is in warrenam intravit, and not in 
terram intravit, the writ is good; for it may be the warren of the 
plaintiff and the ſoil of the detendant; quære; and per Martin, 
clearly this does not go to all the writ; by which he anſwered to the 
reſt, and ac to chaſing, ſaid that the land where, &c. is held of C. P. 


and not of the plaintiff, judgment ſi actio without ſhewing how he has 


warren there and the plaintiff ſhewed title by preſcription to have war- 
ren appendant to his manor of D. in the ſame county, &c. Br. Warren, 
pl. 1..cites 3 H. 6.12. . 

5. The qurit is vi & armis though it be another*s franktenement. 
Br. Warren, pl. 2. cites 34 H. 6. 28. 

6. Treſpaſs vi & armis for entring into his free warren and taking 
his bares, The defendant ſaid that the place is the franktenement of 
IF. who licenced him to enter and chaſe, per quod, &c. And no plca; 
tor it may be his franktenement, and the warren of the other by which 
he added to his plea, ab/que hoc that he had warren there, and non al- 
locatur, for this amounts to not guilty, by which he ouſted the tra- 


verſe, and added, judgment if without title ſhewn he may claim war- 
ren; 


Br. Trei- 
paſe, pl. 10. 
cites S. C. 
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Caſte, 


ren; et not allocatur ; for it is only writ of treſpaſs, in which ke 
cannot recover his warren * but damages for the treſpaſs, and is in 
poſſeſſion ; and therefore a man Hl not be compelled to fhew title; 
and after, by rule of court, nothing was entered but not guilty, and 
he ſhall give his matter in evidence, Br. Treſpaſs, pl. 34. cites 34 
: H. 6. 28. 43. 
Br. * 7. Treſpaſs fer chaſing in his warren, and taxing and carrying 
3 8.0. away the hares and conies; the defendant ſaid the plaintiff had nothing 
35 H. 6. 55. in the land in whith he has warren, unlaſs jrintly with J. NM. who is in 
— full fe not named in the writ ; judgment of the writ; and no plea, 
but the defendant was compelled to anſwer by award, becauſe it may 
be that he has only a joint eflate in the land in which, &c. and yet has 
the warren alone, as if he has warren by preſcription, and after pur- 
chaſes the land to him and anther, yet the warren remains, and is not 
extinct as rent or common ſhall be, note the difference. Br. Warren, 
pl. 3. cites 35 H. C. 55. | <> 
8. Treſpaſs quare warrenam ſuam in D. ſregit & cuniculos cepit, 
fugavit, &c. The defendant ſaid that the ary o was ſeiſed of three 
acres, where, &c. in fee, and leaſed to N. at will, who licenced the de- 
fendant to kill the conies; judgment if without title ſhewn, &c. Et 
non allocatur ; per Cateſby, this ſhall be a good plea in treſpaſs of 2 
cloſe broken and conies taken; and per Danby Ch J. this is true; 
for the warren does not paſs by the leaſe, and a man may have war- 
ren in his own land, by which the 1 that the place is three 
acres, which was the franktenement of F. N. and that he by his com- 
mand entered and killed the contes, abſque hoc, that the plaintiff has 
warren there, And no plea; for it amounts to not guilty, Br, 


Warren, pl. 6. cites 5 E. 4. 53- 


For more of Warren in general, Sce Foreſt, Preſcription, 
Waſte, (D) pl. 12. &c. and other proper Titles. 


Taſte. 


Tee [A]! Waſte. Prohibitiom at the Common Law 
. [79 the Clergy.] | 


_— — | 

. o. cited fi. IF a biſhop cuts and _ the trees of his bifhaprich, for this waſt 

per Coke a prohibition ſhall be granted to him, 8 to 
ill. 13 


Ch. J. 11. : s 
Rep. 10. a. Ceaſe doing ſuch waſte, M. 12 Jac. B. R. per Curiam. 
in Liford's Jac. B. R. 35 E. 1. Reſolved in parliament, the Biſhop of Dur- 


caſe —— ham's caſe. Co. 11. 49.] 
And in : : | 
Boll. Rep. 86. pl. 34. in caſe of Stockman v. Whither, and ſays it ſeems to be good law; for it 


the dowry of the church, and the King is patron of the biſhoprick. c 5 95 
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L 2. So if a parſon or vicar waſte the trees of his parſonage or vi- 
caridge, a prohibition ſhall be granted; for it is the dowry of the 
church. * H. 13 Jac. B. R. between Stoakes and Harvey, reſolved, 
and prohibition granted; and there Sacxer's caſe, reſolved, and pro- 
hibition granted. Co. 11. Liford's caſe, 49. The patron may have 
the prohibition, ] 


* 434 


Roll. Rep. 
335+ Pl. 44. 
S. C. by the 
name of 
KNOWLE V. 
Harveys 
according=- 
Iy oy 


Bulſt, 153. S. C. held accordingly, and was againſt a vicar for lopping and cutting down timber- 


trees growing in the church-yard. 


[ 3: So if a prebendary waſts the trees of his prebend, the patron 
may have a prohibition. Between Ackland and Atwell, prohibition 
granted by the Ld. Coventry, Ld. Keeper, for the prebend of Cat- 
ton in Devon. ] 

4. It was holden in this caſe, that if a biſhop, parſon, or other ec- 
claſiaſtical perſon, cuts down trees upon the lands, unleſs it be for repa- 
rations of their eccleſiaſtical houſes, and do, or ſuffer to be done, 
any dilapidations, that they may be puniſhed for the ſame in the 
eccleſiaſtical court, and a prohibition will not lie in the caſe; 
and that the fame is @ good cauſe of deprivation of them of their 
eecleſiaſtical livings and dignitics. But yec for ſuch waſts done, 
they may be alſo puniſhed by the common law, if the party will ſue 
there. Godb. 259. pl. 357. Mich. 12 Jac. in B. R. Saliſbury 
Biſhop's caſe, | 


Roll. Reps 
$6. pl. 34. 
S. C. by the 
name of 

S Tock- 
MAN v. 
WuHITHER, 
and there 
Coke Ch. I. 
ſaid, that 
ifthisBiſhop 
of Sarum 
euts and 
ſells the 


tres, and does not employ them for reparation, and any one would move it; he would grant 2 


prohibition z and the other juſtices ſeemed to agree to it. 


5. On a motion for prohibition, the ſuggeſtion appeared to 
be that the parſon had dug and found lead-mines in his glebe, and 
bad felled timber; and it was inſiſted that this was waſt, an 
prohibitable by 35 E. 1. de non profternend” arbores, Fc. But 
per Cur, It lies not for mines; for then mines in glebe-land can 
never be opened. Lev. 107. Trin. 15 Car. 2. B. R. Rutland's 
{Earl of) caſe. 


Sid. 182. pL 
20. EarL 
oF RUTe 
LAND V. 

G1 Ez 8. | 3-4 
ſays the 
Court 
doubted of 
the princi- 
pal caſe, be- 


cauſe otherwiſe mines in glebe can never be opened. 


[B] Againſt whom it lies. Eccleſiaſtical Perſons. 
3 Or others.] 


[ 1, R EA vicecomiti ſalutem; cum ad nos providere pertineat ut 
eleemoſina quæ de patronatu noſtrorum predeceſſorum, & 

noſtro fuit in ſtatu debito abſque vaſto venditione vel deſti uctione 
inde facienda conſervetur; tibi præcipimus quod non permittas, 
quod abbas de G. Sc. * ſui vaſtum venditionem vel deſiructionem 
faciant de boſcis, domibus haf hominibus, pertinentibus ad prio— 
ratum, ſive cellam de L. quod eſt de patronatu noſtro & taliter 
te habere in hac parte ne pro defectu tuo vel miniſtrorum tuo · 
zum ad te nos graviter capere debeamus. Teſte rege 3 E. 1. 
Rot, Clauſarum Memb. 10. And there after a writ dirècted to 
the ſheriff, quod ſcire faciat abbati de G. & priori cellæ ſuz de 
Voz, XIII. Li I. quod 


* Tt ſeems 
that (vel) or 
ſome fuch 
word, is 
here omit. 
ted; and 
that the 
meaning is, 
that the 
abbot (or) 
his (monks 
or ſervants} 
do waſte, 
&c. 
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L. quod ſint coram nobis in octabis ut ſuper defectibus, &c. re- 


| ſpondeant. ] | | 
Hob. 26. pl. [ 2. Pending a quare impedit, if the incumbent cuts trees upon the 
wt + glebe, and upon the lands of copyholders of a manor, parcel of the 
rectory, a prohibition lies. Hobart's Reports, 51. between Prenty 


S. C. 
| And Kent.] 
{ 3. A prohibition of waſt lay againſt texant by the curteſy, te- 


[ 435 ] nant in dower, and guardian in chroalry, at the common law. Co, 

. Litt- - : 
2 . S. p. Litt. 53. b. [7] ] | 
— Br. Waſte, pl. 139. cites Dr. & Stud. lib. 2. as to tenant by the curteſy and in dower, and ta: 
damages thould be recovered againſt them at common law. | 

Tenant in dower and guardian were puniſhable at common law by prohibition, and attacl ner 
thereupon, if they did waſte. F. N 3. 55. (C) | 

At the common law, if be that bad the inheritance did fear (for example) that tenant in dower, &c, 
ud de tu, he might, before any waſt done, have a-prohibition directed to the ſheriff that he 
ſhall not permit her to do waſte. And this was the remedy that the law appointed. before the waſt 
done by the tenant in dower, tenant by the curteſie, or the guardian, to prevent the fame, and this 
Was an excellent law, And this remedy may be uſed at this day. After waſt done, there lay an 
a hen of waſt ot the common law in thi; form; Rex vicecom' ſalutem, ſi talis fecerit te ſecurum de cz. 
more ſuo proſequendo, tunc pone per vad', & ſal vos plegios talem mulierem, &c. quod fit coram 
zufticiariis noſtris, &c. oſtenſura quare fecit vaſtum, venditionem, & exilium de terris, hominihus, 
redditibus, boſcis, vel gardinis, quz tenet in dotem de hereditate talis in tali villa, contra prohibis- 
onem noſtram, & habeas ibi nomina plegiorum, & hoc breve, teſte, &c. The writ ſays contra pr. 
bibitionzm naſtram, yet the plaintiff might well maintain his writ, a/b«zt n6 writ of probibiticnof wv3/! hid 
Bren ſucd aut before ; for that the common law was a prohibition of itſelf 3 and fo ſays Bracton, ſpeak. 
ing of the waſt-done by a guardian; dominus vaſtum emendabit fic, quod damna reſtituet ſive vai- 
tum fecerit ante prohibitionem five poſt. 2 Iaſt. 299, 300. 
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Br. Waſt, [4. But no prohibition of waſte lay at common law againſt tenant 
et 39 for life or years, becauſe they come in by their own act, and the le- 
& Stul. for might have provided that no waſt ſhould be done. Co. Litt. 53, 
lib. 2. S. b.[54. a. 355. b.]] | 


P. and that | 
ſo it was of tenant pur auter vie. But it lies on the ſtatute of Marlebridze 23. 11 Rep. 81. b 


And feats: of Glacsfter 5. gives an action of zuaſ againſt the leſſee for life er years. Co. Lit 
54 b. | 


S. C. cited 5. If a parſen is tenant in common with another of a wood, or other 
ty Coke land, ard the other tenant does waſt in the land or wood, &c. the par- 


Ch. J. 11 ibiti 

Rn Sag ſon ſhall have a prohibition. F. N. B. 49. (I) 

a. in Lrirory's caſe ; and ſays that if the other endeavours to do waſt, the parſon for the pte - 
ſervation of the timber-trees ſhall have a prohibition againſt him not to do waſt, becauſe (as tl 
Chief Juftice ſaid) if the parſon of a church will waſi the inheritance of his church to his ow 
private uſe, in cutting the trees, tb: patron may have prohibition againſt him; for the parſon i; 
ſeifed as in right of his church, and his glebe is the dower of his church, and therefore ſince 
prohibition hes againſt him, it is but reaſonable that he ſhall have the like remedy againſt hin 
who holds with him in common. 31 Rep. 49. a. Mich. 12 Jac, in Liford's caſe. Roll, 
Rep. 100. pl. 44+ in caſe of S TAur v. CL1xTox, alias Liford, S. C. & S. P. by Coke Ch. J. 2 


cordingly. a 


S. C. cited 6. A prohibition is awardable againſt any who waſts the houſe 
Boil. Rep: of the parſon incumbent, or cuts the trees, or does any waſt. Agreed 
e. 


Six xo% 1s by all the juſtices. Mo. 917. pl. 1303. Hill, 13 Jac. B. R. Sacca 


ofKxnowLEe DY 

V. H 48 caſc 
ver, that 
after a judgment in quare impedit by Tut Kinc v. Sac xs, and writ to the biſhop, Sacker con. 
tinued poſſeſſion, and waſted the vicarage-houſe, and a prohibition was granted; and it was (aid that 
any one might have this writ againſt him, for it is the writ of the king · The prohibition was nt 
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7, The prohibition of wafle was abrogated, and the action of waſte 

framed upon the act of Weſtm. 2. [cap. 14. ] as in the Regiſter ap- 
pears. 2 Inſt. 140. 


[C] Waſte by the Statutes. Of wwhat Things ſimply [ 456] 


Waſte may be. | CORY 
[ ; I F a man cuts aſhes it is waſte, Contra * 33 E. 3. 7. b.] * Br, Waſt, 
pl. 74. cites 


8. C. {But there, and alſo in the year- book, the aſh is mentioned to he of the value of 4d. only, and 
whether that may not be the reaſon why it was held not to be waſt. may perhaps be a queſtion z 
for the ſame ſeems not very plainly expreſſed. |] EN 


[2. Waſt may be committed in cutting of beeches in Buckingham- Mo. 812. 


ſhire, becauſe there by the cuſtom of the country it is the ® beſt pl. 2099 


timber. P. 8 Jac. H. per Coke, faid to be adjudged in the Earl of . Singy; 
Cumberland's cafe. Co. Litt. 53. ] | only inſtead 


of heechess 
it is there mentioned as of birches. 
And are converted to building. Co. Litt. 53. (r) 


3. So waſt may be committed in cutting of birebes in Berkſhires 


becauſe they are the principal trees there for the molt part. Tr. 11. 


Ja. B. Per Coke, if the tenant deftroys, or ſuffers to be de- 
ſtroyed, a quick-ſet hedge of whitethorne, this is waſte, Co. 
Litt. 53. ] | | 
4. The cutting of trees which are aride, mortuæ, cave, non Cro. J. r-t, 
exiſtentes maheremium, neither bearing fruit nor leaves in ſummer, pl. 31. S. P. 


a . by 2 juſti- 
is not waſt. Co. Litt, 53. ] ces. Mich. 


3 Jac. B. R. in caſe of Brook v. Rogers» 


{5. If the tenant of the land builds a new houſe where there was 
mt any before, and after ſuffers it to be waſtsd, action of waſte lies. 
Co. Litt. 53. | 4 2 

. If a leſſee permits ſtatiuncula, Anglice, the ſtandings ante o/tium 
meſuagit ſui flare & eſſe diſcooperta & irreparata per quod mabere- 
mum ſlatiuncularum illarum devenit carruptum & ratione inde rui- 
nam minatur, it is waſt. P. 8 Car. B. R. between Weymouth 
and his wife plaintiffs, and Guilbert and his wife defendants, in 
writ of error adjudged, and the judgment given in bank affirmed ac- 
cordingly, ] | 5 | . 


[o] nat 48 ſhall be ſuid Waſte: 


II. IF the tenant converts arable into wood, or e 2 it is D. 37. 

waſte; for it not only changes the courſe of huſbandryy but 3 

alſo th fof evid 8 v. Spink.— 
e proof of evidence. 

Cale 295, ] 


o. Litt. 53. b. Hobart's Reports, So of ancient 
, 55 Palſture. Ch. 

b Rep. 14. 

Atkins v. Temple Alt is not enough to ſay it was paſture diu ante, but to make it waſt ought 

% de paſture time out of minds Arg. a Show. 8. in caſe of Gunning v. Gunning. 
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[ 2. If 
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437 Taſte. 


Ann. [ 2. If a leſſee ſuffers arable land to lie freſh, and not manured, / 
pl. 5. S. P. that the land grows full of thorns and other trees, this is not walte, 
_ iy but ill huſbandry. 2 H. 6. 10. b. Curia.) 


N. B. 59 (M) 8. P. 


F FN. B. o. [ 3. If tenant in dower of a manor to which villeins are regardant, 


WW + manumuits the villeins, this is not any waſte, becaule it is not any 
were (d) manumiſſion but againſt herſelf; for he in reverſion may ſeiſe them 


cites 2 H. 6. after her death. * 2 H. 6. 11. Curia. 


11 2.14 H. | | 
4+ 11. S. FP. Br, Waſte, pl. 5. cites S. C. of a tenant for life in general. 


*Br.Waſte, [ 4. But if ſhe had beat the villeins, or conflrained them 71 d 
„f ether ſervices which they did not before, by which they ge out of 
F. N. B. 55. the ſeigniory, it is waſte. *2 H. 6, 11, Lime of E. 1. B. R. iſſue 


& = P.- whether the villeins departed per duritiam of the leſſee or not. ] 
60. 

(O) is that deſtruction of villeins by tillage, is adjudged waſt. e ſo are both the Eagliſh 
editions, viz. {by tillage) but the French edition is (by tallage) which ſeems more azreeable to 
_ the year-book of 2 H. 6. 11. which is by conſtraining them to do more ſervices than they were 
wont to do; and tallagium, according to S:r H. Spelman, is to be underſtood for an unjuſt ex- 
action of ſervices not due.] And ibid. in the new notes there (d) ſays, that if villeins by reaſon 
thereof go out of or leave the ſeigniory, it is exile, and puniſhable in waſte; and cites 2 H. 6. 
21. a. and 14 H. 4 11 And accordingly 2 Inſt. 304. ſays, that exile and deſtruction ot 
villeins by tallage and oppreſſion, is waſt.— Co. Litt. 53. b. ſays, that exile or deſtruction cf 
villains or tenants at will, or making them poor, where they were rich when the tenant came 

in, whereby they depart from their ſeveral tenures, is waſt. 


* Cro. J. [ 5. If a leſſee converts a corn- mill into a * fulling-mill, it is waſte, 


e — Tr. 5 Jac. B. by 2 juſtices. In ſuch places, where, by the cuſtom 
B. R. in the country the plotuing of meadow is good huſhandry, and for me- 
caſe of the Jorating of the meadow, there the plowing of it is not waſte.] 

City of 

London v. Greyme.—Converting a {r:v-bouſe of 120 l. per arnum into oth;r houſes let for 200 f. 
a year, is waſte, becauſe of the alteration of the nature of the thing, and the evidence. 1 Lev. 


40g. Hill. 22 & 23 Car. 2. B. R. Colve v. Green. Saund. 252. 5. C. a 


2 Erownl. [ 6. If an ancient meadow, which has been meaduw time out of 
45. Treſf= mind, &c. as Brook-meadow, be converted into arable, it is waſte. 


Labs e. H. 8 Jac. B. Treſham and Lamme, per Curiam.] 
accordingly .——F. N. B. 59. (N) S. P.-—— Chancery would not give way to the plowing up 


of ancient paſture, though it was inſiſted upon that the nature of the ground was for tillage, and 
b:d been formerly plowed, Chan. Rep. 116. 13 Car. 1. Fermier v. Maund. . 


P—_— . But if meadow be ſometimes arable, and ſometimes meadow, and 
Fol. 315- ſometimes paſlure, there the plowing of it is not waſte, H. 8. Jac, 
. B. per Curiam. ] 


2 Brownl. 


46. Treſham v. Lamb, S. C. accordingly. 


F. N. B. co. [ 8. The converſion of meadow into arable is waſte ; for it not. 
(N)S.P.— only changes the courſe of huſbandry but the preef of his evidences 
D 37: M4- Co. Litt. 33. b. Hobart's Reports, caſe 295. [296.] | 


leverer v. 
Spinke. Subverſion of meadow is not waſt, but ill huſbandry, and may be reformed in 2 
year. Br. Waſt, pl. 143. cites 10 H. 7. 2 Converting a mead7wv into a hop-garden, is not waſte; 
for it is imployed to a greater profit, and it may be meadow again; per Windham and Rhodes J. 
but Periam J. ſaid, though it be a greater profit, yet it is alſo with greater labour and * 
2 Le. 174. pl. 210. Trin. 29 Eliz. C. B. Anon. — Bu converting of a meadow into ann , is 
. de, though'it be to the greater profit of the occupier ; per Periam J. 2 Le. 174- pl. 210 Trin. 
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[ 9. A ſuffering of germens to be deftroged with beaſts, is waſte. — — 
SN oy germens. 


Br. Waſt, pl. 10. cites 9 H. 6. 65. But ſays that the defendant brought writ of error imme- 
diztely,Sce (IL) pl. 27. 


10. If a lefſee or his ſervants ſuffer a word to be open, by which 


heajts enter and eat the germens, though they grow again, yet it is 


_ waſte z for after ſuch eating they never will be great trees, but 


ſhrubs, II H. 6. I. b.] 
[II. If the tenant of a park ſuffers the pale to decay, by which the Suffering 


deer are diſperſed, it is waſte, Co. Litt. 53. Hobart's Reports, re pale = 
ecay ; ſo 
caſe 295. ; | that the 


park is not incloſed, is walt. Br. Waſt, pl. 130. cites 12 H. 8. ts 


12. If a leſſee plows the land flored with conies, this is not waſte, ow. 66. 
wnleſs it be a warren by charter or preſcription. P. 40 El. B. S. C. ac- 
between Moyle and Moyle, adjudged per Curiam. ] con 


be waſt.— Noy 70. S. C. adjudged not to be watt. 


{ 13. So it is of a warren by charter or E See Noy's - 
Reports between Moyle and Moyle 70. Tr. 40 El. B. between 
Moyle and Moyle. 2 17 E. 3. 7. b. of a fiſhery. ] | 

{ 14. If the tenant of a dowe-houſe, warren, park, vivary, Han- 5 E. 200 
gues, or ſuch like, takes ſo many that ſo much ſtore is not left as he beides 


found at the time of the demiſe, it is waſte. Co. Litt. 53. Hobart's Paſch. rs 


Eliz. in 
Reports, caſe 295. [290.] ] | 5 ny pt 
de fimilihus. And fo if the tenant deſtroys the doves, or game, &c. it is waſte. And he "at 
has the inheritance ſhall recover the dove-houſe, park, &c. And therefore the makers of the 
Ty of Glouceſter, meaning to include all kind of waſts, uſed this general word (thing.) 2 

nſt. 304. | | ; 

If letfee of a pigeon-houſe fp: the b.rs that the pigeons cannot build, waſt lies, as it has been ad- 
judged. Ow, 67. in caſe of Moile v. Moile. See (E) pl. 30. 


[ 15. If a leſſee of land deftroys the cony-boroughs in the land, it Deftroying 
not being a 1 warren, by charter or preſcription, it ſeems it 1s e or 


. - . . - li oping co- 
not waſte. Tr. 9 Car. B. Rot. 1646, in action of waſte, it being 7 . . 


aſſigned for waſt, and found by verdict that he had done waſte / ligt of a 


therein, yet the plaintiff releaſed it and took judgment for the re- warns 
hdue of the waſts found by the jury. ] Foy. 70. 
Moyle v. Moyle. 4 Le. 240. S. P. It was uſual to have waſt againſt thoſe that 
made holes in the land, but not againſt thoſe thut fop. them uh, becauſe thereby the land is made 
better; per Walmſley J. Ow. 67. Trin. 41 Eliz. in caſe of Moile ve Moile. : 

It is not waſte, nor will waſte lie for conies, becauſe a man has not inheritance in them, and a 
man can have no property in them, but only poſſeiſion; per Curiam. Ow. 67. Moile v. Molle, 


[ 16. Default of coverture of a houſe is waſte, though the timber Waſt may 


be done in 


be ſtanding. 18 E. 3. 15. ] . houſes, by 


pulling or proftrating them down, or by ſuffering the ſame t be uncovered, whereby the ſparrs or 
raſters, plaunches, or other timber of the houſe are rotten. Co. Litt, 53. (aF. N. B. 39, 


[ 17. If a leſſee raſes the houſe, and builds a new houſe, if it be But where 


455. he ol 
not ſo long and wide as the other, it is waſte. 22 H. 6. 18. b.] 3 


by its being ruinous, and he made a new one, this needed not to be ſo long and ſo wide as the old 
houſe was per Newton; quod non negarur. And o tee the diverſity, and nota bene. Br. 


Waſt, pl. g3. cites S. C. 
88 113 [18, So 
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L 18. Se if he rebuilds it mere large than it was before, it is waſte ; 
for it will be more charge for leſſor to repair it. Co. Litt. 53. ] 

Soofa par= [| 1g. If a leſſee flings down a wall between a parlour and a 
13 chamber, by which he makes the parlour more large, it is waſte, be- 
ehamber Cauſe it cannot be intended for the benefit of the leſſor, nor is it in 
and cham» the power of the leſſee to tranſpoſe the houſe, Kell. 13 H. 7, 
ber. Br. -. b | 
Waſte, pl. 37. b. ] ; 
143» cites 10 H. 7. 2. 


{ 20. If a leſſee pulls down a hall or parlour and makes a flablt 
of it, it is waſte, Kell. 13 H. 3. 37. b. 29, _ | | 
[ 21. If a leſſee pulls down a garret over-head, and makes it all 
one and the ſame thing, it is waſte. Kell. 13 H. 7. 37. b. by Keble. ] 
11 Mod. 9. [ 22. If a leſſee of land makes a new houſe upon the land wher: 
1 hop there was not any before, this is not waſte; for it is for the benefit 
flu Ea Of the leſſor. Kell. 13 H. 7. 38. b. by Wood, P. 38 El. B. R. in 
ew . Cecil and Cave's caſe, by two againſt one. Contra Co, Litt. 53. 
Anon. It ſeems, that it is not waſte for a leſſee at the end of a term is ſow 
the land with woad, though it will not well bear corn for 7 years 
after. Contra H. 8 Jac. B. by Coke and Forſter. ] + 
[ 23. If the tenant dig: for gravel, lime, brick-earth hid in the 
ground, or ſuch like, it is waſte, not being open at the time of the 
| teaſe. Co. Litt, 53. b.] 
L 24. If a leſſee digs flat-fone out of the land it is waſte. * g 
H. 6. 66. b. Co. Litt. 53. b.] 


® Br. Waſt. pl. 10. cites S. C.- Digging for ſtones, unliſi in an ancient quarry, is waſte, thanrb the 
Ee fills u up ag:in. Ow. 67. in caſe of Moile v. Moile. 


Br. Waſt, [ 25. Co if he digs coals it is waſte. g H. 6, 66. b. Co, Litt. 53. 


32 cites b. not being open at the time of the leaſe, Co. Litt. 54. b. Hobart's 


F. N. B. 59. Reports, caſe 295. ] 


(N)———Leaie of land in which there was a coal mine, but net open at the time of the leaſe; 
if the leſſee opens it, it is waſte; and if he aſſigns his intereſt, it is ſtill waſte in aſſignee; but 
where the leaſe is of lands, and all mines in it, there the lefſee may dig in it. 5 Rep. 12. a. b. 
Trin. 41 Eliz. C. B. Sanders's caſe,—Cro. E. 683. pl. 15. Sanders v. Norwood S. C. that it is 
_ waſte in the aſſignee of the leſſee to dig coals, though the mine was opened by the leſſee.— 
Prownl. 241. Saunders v. Marwood S. C. accordingly. 


L 26. But if leſſee of land with mines of coals, iron, and ſtone, 
digs the caals, iron, and flones, fo much as is neceſſary for him to uſe 
without ſelling, it is not waſte. 17 E. 3. 7. b. Hobart's Reports, 
Caſe 295. admitted [that] where mines of coals are granted by expreſs 
words, the leſſee may open and dig them, though not opencd at the 
Jeaſe made.] 


{ 27- If a leſſee digs for gravel or clay far reparation of the houſe, 
not being cpen at the time of the leaſe, it is not waſte no more than 
the cutting of trees for reparation. Co. Litt. 53. b.] 

[ 28. If a leſſee digs the earth and carries it out of the land, action 
of waſte lies. M. 9 Car. between Nowell and Donning, adjudged 
by admitting it in writ of error, and only queſtioned becauſe the 
writ was edit terram and 100 had terre inde provenientis aſþor- 
favit ; it was not proper to call it land when it was dug, but this 
adjudged good alſo.] 


Fol. 816. 


I 29. 14 


Tate, 7 439% 


209. If a leſſee digs clay [or loome] it is waſte. D. 1 Ma. 90. b. 2 


Co. Litt. 53. b.] the foil is' 
impaired by the digging of it. Br. Waſt, pl. 93. cites 22 H. 6. 18. 


[ 30. If the tenant digs for mines of metal hidden in the foil, it 
is waſte. Co, Litt. 53. b. | 

[ 31. But if the mine be open at the time of the leaſe, the leſſee [ 440 
may dig and make his profit of it. Co. Litt. 54. b.] 5 

32. If there be one mine open in the land, and another mine nat 
open, and the owner leaſes it to another, with the mines in it, he may 
dig in the open mines, but not in the cloſe mines; but otherwiſe it 
would be if there was not any open mine there, but all cloſe; for 
otherwiſe the grant would take no effect. Co. Litt. 54. b.] 

33. If a leſſee ſuffers a jewer or wall to be not repaired, by which * Br. Waſt, 
the ſea ſurrounds the meadow, and conſumes it by inundation, and py 3 
laturam terre, it is waſte, * 20 H. 6. 1. b. 17 E. 3. 45. Co. Litt. adds a 


. b. quere.—— 
33 ] Mo. 62. pl. 


173 Trin. 6 Eliz. Anon. 8. P. admitted. —NIo. 73. pl. 200. Trin. 6 Eliz. Anon. S. P. 
by Dyer and Walſh. 10 Rep. 139. b. in Keighley's caſe, S. P. by the reporter, 


[ 34. So if by ſuch default the ſtueet water does ſuch damage by in- 
undation. 20 f. 6. 1. b. Co. Litt. 53. b. Hobart's Reports, 
caſe 295. | 

35. So a fortiori, if arable land be ſurrounded by ſuch default; 
for the ſurrounding waſhes away the marle and other manurance 


from the land. 20 H. 6. 1. b.] 
[ 36. If a leſſee permits a chamber fore in decaſu pro defeffu plau- Permitting 


3 f a ; a houſe t 
frationis, Anglice plaiſtering, per quad groſſum maheremium deuenit be ruinous, 


putridum & camera illa turpiſſima & frediſſima devenit, action of is ware, 

waſte lies for it. P. 8 Car. B. R. between Weymouth and his Br. Waſte, 
wife plaintiffs againſt Gilbert and Elizabeth his wife, in writ of 2481. 
error, upon judgment in B. adjudged, and firit judgment 3. 2. 


attrmed. ] | Contra if it 
: Mas ruingus 


ot the time of the deni ſe, and [in ſuch caſe] the termor is not bound to repair it, notwithitanding it 
falls in his time. Ibid. 


[ 37- So if a leſſee permits the walls to be in decay for default of # Cro, C. 
daubiug per quod maheremium devenit putridum, action of waſte 382. pl. 9. 
lies. Mich. 9 Car. B. R. between Newell and Donning adjudged 5g 
in writ of error upon judgment in bank, and the firſt judgment Corperr 
athrmed accordingly. Intratur. Mich. 8 Car. Rot. 271. Tr. 9 S. C. but 
Car. B. 1646. between Sir John * Corbet and Sir ſames Stone- = : _ 
houſe, admitted and adjudged that aCtion of waſte lies for permitting And _ 
muros meſuagiorum fore in decafu + & irrepaxatos in defectum ob- 40. pl. 9. 
limationis, Anglice dawbing & Nane upon no ** C. but 
waſt done pleaded; and this alſo admitted in writ of error upon it 7 


in B. R. Hill. 9 Car. Rot. 133. ] | 
not S. P.— Jo. 354- pl. 1. S. C. but S. P. does not appear, 


38. Breaking of a pale is not waſte, Br. Waſte, pl. 94. cites 
22 H. 6. 24. per Cur. De ST 
11 39. So 


uncovered 


If a wall be 39. So of @ wail uncovered, this is no waſte, but of a wall covered 
when the With thatch, and of a pale of timber covered, this is waſte, which 
tenant ought to be ſhewn in the writ, Br. Waſte, pl. 94. cites 22 H. 6, 
carmes in, it 24. per Cur. 


1s no waſt, 
it it de ſuffered to decay. Co. Li:t. 5 3. a. 


40. Breaking @ hedge, is not waſte. Br. Waſte, pl. 94. cites 22 
H. 6. 24. per Cur. | | 
41. Deſtruction of ſaffron-heads in a garden, is not waſte. Br. 
Waſte, pl. 143. cites 10 H. 7. 2. . 
4432. Though there be n timber growing upen the ground, yet the 
tenant 3 his peril muſt keep the houſes from waſting. Co. Litt. 
| 33. 4. 
[ 441 ] 43. Burning the houſe by negligence or miſchance is waſte. Co. 
Litt. 53. b. (t.) 
2 Inſt. 143. 44. A. leaſed a houſe and land for years by indenture, in which 
ſays the was a clauſe, that if leſſee happens to do any waſte, the leſſor may 
leifor ſh.!l AS . | 5 
re enter, Te-enter. The leſſee ſuffered the houſe to fall for want of covering 
and ſas, and repairing. Though the words were (to do any waſte) yet 
that the Dyer and Walſh inclined that leſſor might re-enter, ene ſuch 
_ waſte is puniſhable by the ſtatute of Glouceſter, and the words 
make waſt) (any waſte) is general and indifferent to either of the 2 kinds of 


in legal un- wwaſt, viz. voluntary or negligent, &c. Quzre, D. 281. b. pl. 21. 


derſtanding 
angie Hill. 11 Eliz. Anon. 


Katute of Marlebridge, includes as well permiſſive waſte, which is waſte by reaſon of omiſßon, or 
not doing, as for want of reparation, as waſte by reaſon of commiſſion, as to cut down timber. 
trecs, or proſtrate houſes, or the like; and the ſame word hath the ſtatute of Glonceſter, cap. 
5. que aver fait waſt, and yet is underſtood as well of patlive as active waſt; for he, that tuifers 
2 houſe to decay, which he ought to repair, doth the waſte ; ſo as this word, facere, hoth not 
ocly this fignigention in a penal ſtatute, but in a condition alſo, 


45. The felling hoarn-beams, hazels, willows, fallows, though f 
forty years growth, is no waſte, becauſe theſe trees would never be 


timber; per Meade J. Godb. 4. pl. 6. Hill. 23 Eliz. C. B. 


Anon. | 

46. Div iſion of a great meadow into many parcels by making 
of ditches is not waſte; for the meadaws may be the better for it, 
and it is for the profit and eaſe of the occupiers of it. Sic dictum fuit. 
2 Le. 174. pl. 210. Trin. 29 Eliz. C. B. Anon. 

47. The breaking a weare is waſte, and ſo of the banks of a fi/- 
fond, io that the water and fiſh run out. Arg. and agreed per Cur. 
Ow. G7. Trin. 41 Eliz. in caſe of Moyle v. Moyle. 

48. If leſſee of a hop-yard plows it up and ſows grain there, it 
is waſte, as it has been adjudged. Owen, 67. in caſe of Moile 
v. Molle. | | 

49. B. leſſee for years upon condition to do no waſte, there was 
a fi/o-pond on the lands demiſed, fored with carps, &c. C. a ſtranger 
* all the fiſh B. being on the land, and thereupon A. entered. 

he queſtion was, whether this was waſte within the ſtatute of 
Clouceſter? It was ſaid, that it was, becauſe fiſh are parcel of the 
jnheritance; but the Court gave no opinion, 4 Le. 240. pl. 392. 


Anon. 
| 50. Leſſee 


of Pl yu 


ered 
hitch 
* 6 - 


Sir John Gage and Smith, per Curiam. ] 


Taſte, 44t 


50. Leſſee for years, the trees being excepted, has liberty to take 
the /browds and loppings for fireboot; if he cuts any tree it ſhall 
be waſte as well for the loppings as for the body of the tree; b 
Hubbard, and the whole Court, without queſtion. Noy. 29. Ri 
v. Makepeace. | 

51. The law will not allow that to be waſte, which is u ways 

rejudicial to the inheritance; per Richardſon Ch. J. Het. 35. 
Mich. 3 Car. C. B. in caſe of Barret v. Barret. 

52. Plowing, burning, and breaking down-lands is waſt. MS, 
Tab. tit. Waſt, pl. 1. May 5th, 1710, or March Sth, 1712. 


Worſley v. Steuart, 


[E] What Act ſhall be Waſte. Of what Thing [ 442 ] 
ſimply Waſte may be, without Collateral Reſpect. 


4. O F white thorns waſte may be by cutting down. * 46 E. 3. » Br. Waſt, 
17. 9 H. 6. 67. Inf quick thorn, (it ſeems it is white pl. 44- cites 
thorn. ] | e | 1 B. N 
Waſt, pl. 130. cites 12 H. 8. 1 —Eradicating or wnſcaſonable cutting of white thorns is waſte. D. 
35. b. Marg. pl. 33. cites it as ſo held by Coke Ch. J. and the court Tr. 4 Ja. in C. B. 
Cro. J. 126. pl. 18. Trin. 4 Jac. B. R. Anon. S. P. and ſeems to be 8. C. | 
Stubbing or ſuffering to be deſtroyed a guickſet hedge of white thorn is waſte. Co. Litt. 53. a. 


(m.) | 


[ 2. But it is not waſt to cut down black thorns ſimply, unleſs he e, Waſts 
cuts a wood of them in generality. 46 E. 3. 17. * H.6. 10. b. 5. 
(but it does not ſhew what thorns they are.) ] 

[ 3. If a termor cuts down #underwood of hazel, willaws, maple p. N. B. 59. 
or oak, which is ſcaſonable, it is not waſte. M. 11 Jac. B. between (m) 

If uſually 
cut and ſuld 
every ten years, it is no waſte, but if he dig them up by the roots, or /uff.r the germens t be bitten 
with ca'tle after they are felled, ſo as they will not grow again, the ſame is a deſtruction of the 
inheritance, and waſte lies for it. And mowing the /focks with a word ſcythe is a malicious waſte; 
and continual mowing, and biting, is deſtruction. Godb, 210. pl. 298. Sir John Gage v. 
Smith, | | 


[ 4. If aſhes are ſcaſonable wind to cut from ten years to ten years, 
it is not waſte to cut them down for houſeboot, &c. 7 H. 6. 38. 
| | 5. But if the aſhes are grofs of the age of 9 years, and able Br. Walt, 


for great timber, it is waſte to cut them down. 7 H. 6. 38. ] Wy 


inſtead of g years it is ſaid (60) years in all the editions, but the year-books are (q) as here in 
Roll. But it ſeems this may be owing t9 a miſtake of the manuſcript copy, which might be as in 
the year-book in Roman figures, viz. (1X} and the printer miſtook the (I) for an (L) and ſo 
thought it (LX) which is the ſame as (60.) 


{ 6. If oaks are ſeaſonable and have been uſed to be cut always at the * This is 
age of twenty years, it is not waite to cut them down at ſuch age miſprinted 


or under; for in ſome countries where there is great plenty, oaks ä 
of ſuch age are but ſeaſonable wood. * 10 H. 6. 1. b.] Br. Waſt, 
pl. 134. 


cites S. C. (viz.) 11 H. 6. 1. but ſays that this caſe was totally deni-d in the time of H. 8. for 
they are of the nature of timber and may be timber, but by this way they never can grow to be 
UnberAnd by Bromley Ch. J. and Hale J. the cutting oaks of 10 or $ years growth is waſte ; 


far 


* ; N 24 0 "Ix 
RRR 3 5 
: , — — 


** 


mY — 


for they might de timber hereaſter and termor may take oaks, aſhes, &c. which are 13/- era: 
which have been, ed to be felled every 20,01 16, 14, or 12 years. R. Welt, pl. 136. cites 4 E. 6. 
This muſt be by a cm, and ſuch cuſtom may be aged in the word itſelf withut Saving, in tat 
will tali babetur conſurtuce. F. N. B. 59. (m) in the new notes there (d) cites 4 H. 6. 1. Raſt. Entr. 
69. and ice 40 E. 3. 52. 11 H. 6. 5. i : 


Br:W aft, [ 7. But after the age of 20 years oaks cannit be faid to be word 
pl-134 fcajonable; and therefore it ſhall be waſte to cut them down, 11 


S. P. cites *! 
. H. 6. 7. b.] | 
And it ſeems that this is miſprinted in Roll, and inſtead of (7. b.) ſhould be (t. b) 
Some hold that termor may take oaks, aſhes, &c. 4 25 or 27, or 30 y-ars, if they be ſraſonable av, | 
which is called filva cedua. Br. Waſte, pl. 136. Cites 4 E. 6. Br. Waſt, pl. 1 34. ſays it was . 
agreed at the parliament at Sarum, that conſultation lies of filva cedua, though it dues not renew 
annually ; whence it ſeems that ſilva cedua is not waſte, as appears in the Regiſter, F. N. B. 
59. (M) in the new notes there (d) ſays, that oaks cannot be ſaid ſeaſonable wood, which are paſt 
| the age of 20 years; but by a cuſtom in any place where there is plenty of wood (timber) oaks 
ander 20 years may be ſeaſonable wood ; and that ſuch cuſtom may be alleged in the wood itſelf, 
witheu f:ying in tali villa, or hundredo talis habetur conſuetudo, &c. cites 11 H. 6.1. 4 U. 6. a 
1. Raſt. Encr. 69. and ſays, ſee 40 E. 3. 25. 11 H. 6. 5.— ks were {ft upon the land fr 
uud, at the laſt felling, according to the ſtatute, and were of the growth of 16 or 20 years. 
Upon the felling the oaks in the cloſe at the time when theſe were left, tithes were paid for them. 
All the Court held, that the felling thoſe oaks fo left was not waſte, inaſmuch as it was felled ſor ; 
acre-wood. And Lord Coke ſaid, though it be of the age of 20 or 24 years, yet if the uſe of the 
parties be to fell ſuch for ſeaſonable wood, it ſhall not be waſte; and if tythes are paid for it, it 
appears that it is got timber. 2 Brownl. 150. 151. Paſch. 10 lac. C. B. Brook v. Cobb. 


*1443] [ 


[ 8. Waſte may be committed by cutting down of certain pear, f 
trees. 7 H. 6. 38. ] 1 

Br. Waſt, [ 9. $7 it may be committed in [cutting down] certain apple- 
MISS eras 7 H. 6. 38.) ; 


44 —Ihid. pl. 32. cites 7 H. 6. 38 Cutting of apple-trees growing in a garden, is waſte ; 
but if they grow ſcatteringly] in div places of rhe Lind, the cutting them is no waſte. Br. Waſt, 
pl. 143+ Cites 10 H. 7. 2. for the ſtatute is in terris, domibus, boſcis & gardinis, Ibid.— Co. Litt. 
53 2. 8. P. | 


[ 10. Waſt may be committed within the ſtatute in an orchard 4 
though it is nat within the words of the ſtatute. 44 E. 3. 44. 0 
Br. Waſt, [ 11. And if the apple trees are abated by a great wind, and fall 
Ee ches pon the crops, and ſeveral of the boughs fall into the land, and the 
; ſame apple-trees bear fruit 2 years after, if leſſee grubs them up, it is 
waſte. 44 E. 3. 44. b.] / 


{ 12, So if lefiee ſuffers the timber to be uncovered, and after re- , 
verſion eſcheats, if leſſee after abates the timber of the _— and jel!s - 
it, it is waſte, But otherwiſe it is ¶ it falls after the eſcheat without 
abatement; fo that of timber uncovered voluntary waſte may be f 
[but] not negligent. 45 E. 3. 3. b.] | 

s Br. Watt, [ 13. If a houſe be feeble, and the timber periſhed at the time of the t 
Pl. £4- leaſe ſo that it cannot ſtand, by which it falls within the term, it is 


. > c. not waſte, * 49 E. 3. 1. + 7 H. 6. 38. Contra 14 H. 4. 12, ] 


— Br. 


Waſt, pl. 82. cites S: C. —8. P. Br. Waſt, pl. 130. cites 12 H. 8. 1. v 
Br. W-ſt, [ 14. If the pes of the houſe are flanding, and the remnant fallen, 8 
1 the abating of theſe poſts 15 not waſte ; for it is not a houſe, and waſte a 
es 8. C. - LL 

| ought to be aſſigned in a houſe. 40 Aſſ. 22. ] | 

# Orig. is { 15. If the great timber 1 at the time of the leaſe, and 
(Cheverons) % 8 raſters fallen, it is not waſte to ſuffer it to fall; for he cannot 2 


| cover the houſe without the rafters. 49 E. 3. I. b.] 
| | b f [ 16. It 


LEG 


F 
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# 16. If the timber be decayed, and the walls ſtanding at the time 

the leaſe, it is waſte to ſuffer the walls to fall, 49 E. 3.1. b.] 

[ 17. If the houſe be uncovered at the time of the leaſe, yet if it falls promefrmy 
er want of covering after the leaſe, it is waſte. Otherwiſe if it Fol. 878. 
falls for want of covering before, * 7 H. 6. 38. Contra Co. 


. * Br Waſt 
Litt. 53. | 3 | pl. 8a. cites. 
8. C. But if a frams 2vas once covered in the life of the leſſor, and the leſſee craſes it after leſ- 


ſor's death, the heir ſhall have waſt. F. N. B. 60. (Q) Marg. cites 45 E. 3. 3. 20 Br. 
Waſt, pl. 117. S. P. cites S. C. but ſays that M. 2. Ma. 7. it was held e contra by the Chief J. of a 
new frams which never 4s cov:red, ——But it was agreed that if a houſe be ruinous for default of any we 
wering at the tims of the death of the leſſor, and after the tenant ſuffers it th be more rui roιν, that of this new 
ruin the heir ſhall have action of waſte ; for this is a waſte which continues; for of the putritude 
which came in the time of the heir, the heir ſhall have action of waſte, Contra of that which 
was in the life of his father. Br. Ibid, 


[ 18. If a grange falls before the leaſe, and after the leaſe leſſee 


mates a new grange, and does waſte therein, action lies for it. 12 H. 


N | 

[ 19. If the 4% r during the leaſe makes a cottage upon the land 444 ] 
without conſent of the leſſee, no waſte can be committed in it. 49 Br. wan 
E. 3. I. ] pl. 54. citeꝰ 


( [19.] If the baron builds a houſe upon land of which he is poſs Br. wan, 
feſſed in right of his wife, and dies, if the wife commits waſ?z in it, pl. 11. cites 
the action lies againſt her. 9 II. 6. 52. For ſhe ought to re- C. 

air it. 
5 [ — If a liſſee erects a new houſe where none was before, if he If leſſee 
abates it, action of waſte lies againſt him. 17 R. 2. Fitzh. Waſte, for years 
118. Co. Litt. 53. Hobart's Reports, caſe 255. ] builds a 


, houſe it is 
waſte, and to let it fall is new waſte." Arg. 6 Mod. 312. in caſe of Tenant v. Goldwin. 


[ 21. If a guardian abates a houſe newly built, which was never 8. p. P. N. 
covered, it is not waſte, (It ſeems it is intended that it was B. 60. (Q) 
erected by the heir or his anceſtor.) 40 Aſſ. 22. adjudged. ] in Marg. 


cites 40 
Aff. 22. Waſt, 24. by Knevet, Br. Waſt, pl. r07, cites S. C. 


[ 22. If a houfe be uncovercd by ſudden tempeſt, but the * timber is & Br. waty, 
fanding, if it afterwards e or perifhes for default of covering, it is pl. 69. cites 


waſte. 12 H. 4. 6. Co. Litt. 523. ] 3 
bs there it is if the (houſe) be ſtanding. The tenant muſt repair it in convenient time. Co. 
It. 53. As | 


' [ 23. But if the whole houſe be fallen by ſudden wind, it is no xe. Waſt, 
waſt if he does * not make a new houſe; for the ſudden wind excuſes pl. 69. cites 


the waſte. 12 H. 4. 6. Co. Litt, 53. ] 8 = 


Hull. 

[ 24. If a leflee ubs up an underwod which is ſeaſonable, it is gogy, 
waſte, M. 9 Jac. B. M. 11 Jac. B. between Sir John Gage and pl. 8 
Smith, per Curiam. Co. Litt. 53. Hobart's Reports, caſe 295.] SC. and 


S. P. agreed 
accordingly. Eradicating or unſeaſonable cutting of under woods is waſte, D. 35. b. Marg. pl. 


33. cites it as ſo held by Coke Ch. J. and the Court. Tr. 4 Jac. in C. B. 


[ 25. If a leſſee puts beaſis into an underwood, and they crop the A leaſe was 
germens, ſo that the roots thereby are aridæ & ſiccæ, it is waſte, Made of a 
. | M. 9 EN Xe 


444 Waſte, 


ebf ue: M. 9 Jac. B. between Palmes and Page, by 2 againſt one. M. 17, 
1 Jac. B. between Sir John Gage and Smith, per Curiam. ] | 
great cloſe of great wood, parcel of the manor. Part of the great cloſe was in paſture, and part 
in great wood, but the greater part was in great wood. The He had a gran of the verbage, aud 
ame ned is intereſt to B. and B. uſed this for his beaſts for part of the year. The tr--5 are 2116 
B. puts in his beaſts to eat the paſture, and they eat ſome of the germens, yet he is not puniſhable, f 
Jo. 388. Paich. 12 Car. B. R. Clithero v. Higgs. | 


[ 26. The deffroying of germens is waſte. 11 H. 6. 1. b. Ho- 
bart's Report's, caſe 295. } | 

* Br. Waſt, [ 27. If a man cuts trees, and after 4 the germens to be deſtroycd, 
ph 92. cites this is a double waſte, and he ſhall render double damages. 9 H. 6. 
22 29. 12 * ; 
f. N. B. 07-*22H.6.} | 
89. (M) S. P. and in the new notes there (e) ſays ſee waſte aſſigned in permitting wood 7 be un 
chſed, whereby the cattle eat the germens, cites 11 H. 6. 1.22 H. 6. 12, ce (D) pl. 9. 


— . -— 4 


J 28. The deſtreying of germens, when tenant cuts an undertuood, 
| is waſte ; for he ought to preſerve them. Co. Litt. 43. ] 
4 Le. 20. 29. An action of waſte lies of a piſchary. Hobart's Reports, 
2 e 295. Co. Litt. 53. ] | 
S. 1 P. Hob. 234. pl. 296. Hill. 15 Jac. per Hobart Ch. ]. in caſe of Lord Darcy v. Aſk- 
wit 

o. Deſtruction of the deer of a park is waſte; for it deſtro 

[445] as ore. "rained, — KA = 12951) 5 


pl. 296. in caſe of Ld. Darcy v. Aſk with.——By Dyer, It is not waſte unleſs all the deer are de- 
ftroyed. But per Manwood, it is waſte if ſo many are deſtroyed, fo as the ground is become not 


parkable. 3 Le. 53. pl. 76. Mich. 15 Eliz. in C. B. in Vavasox's caſe, cites 8 R. 2. Fitzh. Waſt, lar 
97+ That if there be ſufficient left in a park, pond, &c. it is enough. Ow. 36. S. P. and ſeems ta ho 
be S. C.— Dal. too. pl. 32. S. C. pl. 
31. If a houſe be dejected by tempeſt, and leſſee ſells the timber, 
it 1 not waſte ; > after the FARK of he { is excuſed by 5, 
the tempeſt, the timber is become a chattle in which no waſte wy 
can be committed. 29 E. 3. 33. Curia, As it ſeems it is fo to be diff 
intended. 40 Aſſ. 22. | | | ro 
4 > [ 32. If a tenant cuts down fruit-trees growing in @ garden or 
bee orchard, it is waſte, Co. Litt. 53. J 
4 BY [ 33- But if the fruit-trees grow upon any land which the te- 2 
NI. — 4 nant holds out f the garden or orchard, it is not waſte. Co. Litt. 
go . 
1 * 34+ If a houſe be ruinous at the time of the demiſe, yet if the yo 
leſſee pulls it down, it is waſte, Co. Litt. 53. ] ter 
35. Waſte may be of mills and vivaries. F. N. B. 55. (G) 56. ED 
36. Lopping and topping of aſhes and elms is waſte, Adjudged D. N 
65. pl. 2. Mich. 3 E. 6. Samuel v. Johnſon. . J. 
F. N. B. 37. Where there is a wood in which nothing grows but under- * 
> 1 . toad, the termor cannot cut all. Contra of underiuaod where oaks, * 
French Aſbes, and other principal trees grow amongſt them; for there he may term 
edition cites cut all the under wood. Br. Waſte, pl. 1 36. cites 4 E. 6. | Quo 
5 laſt edition, cites Paſch. 41 B. 3. 25. 42 E. 3. 6. 10 H. 7. 2. | bran 


38. In 


Ta 


II. FSI," of a peſt in , * is waſte. 44 E. 3. 


Waſte, 445 
38. In treſpaſs the queſtion was, whether a copyholder might lop 


off the boughs without a ſpecial cuſtom; and it was reſolved per 


Curiam, that by the common law he may cut off the under-boughs, 
which cannot cauſe any waſte, But the amputation of the top- 
boughs will cauſe the putrefaction of the whole tree; wherefore it 
is waſte as well as the decapitation thereof, &, Cro. E. 361. pl. 
27. Mich. 30 & 31 Eliz. C. B. Dawbridge v. Cocks. 

9. Waſte in cutting down 300 oaks. The defendant, as to Mo. 278. pl 
200, pleaded that the houſes let unto him were ruinous, &c. and he cut 1294 
them down to repair thoſe houſes ; and as to the reſidue, he cut them Eliz. 2 
dawn, and keeps them to employ about reparations, tempore opportuns, the Court 
Kc. Upon this plea the plaintiff demurred in law, and by all the 2 8 
Court without argument, it was held to be no plea; for if it ſhould, 8. P. ge, 
every farmer might cut down all the trees growing upon the land, not appear. 
when there were not any neceſſity of reparations, Wherefore it 


was adjudged for the plaintiff, Cro. E. 593. pl. 33. Mich. 39 & 
40 Eliz. C. B. Gorges v. Stanfield, | | 


[FJ] What Act ſhall be Waſte. Of what Thing. [ 446] 


Things annexed to the Franktenement. 
Fol. 819. 


— mmm 
Of Poſts, &cs 
fixed in the 
land, and not to the walls by termor, and taken off within his term, waſte does not lie; for the 
houſe is not impaire l by it; per Kingſmiil J. and Grevil Serz. Quod non negatur. Br. Waſt, 
pl. 104. Cites 21 H. 7. 20.— Br. Chattels, pl. 7. cites S. C. 


[ 2. So the removing 2f a deer. 42 E. 3. 6. Demurrer, 10 H. 7. Br. Waſte, 
5. Co. Litt. 53. | 2 


7. 2. In waſt of taking away doors, the leſſee pleaded that he erected them. The Court took a 


difference between outer doors, and inner. Per 3 J. Leiſee may take away the inner doors within 
the term, but not the outer doors. Mo. 177. pl. 31 5. Mich. 24 Eliz. Cooke's caſe, alias, Cook v. 
Humphrey. 


3. So the removing of a window. 42 E. 3. 6. Demurrer ac- Br. Waſte, 
cordingly, 10H. 7. 5. WO. Litt. 53. Glaſs-window, though glazed by p<LS 0s 
tenant himſelf. | | e 

O4. The digging up a furnace annexed to the franktenement, and Br. Waſte, 


felling it, is waſte. 42 E. 3. 6. Demurrer accordingly. 10 H. 7 p” 
5. Contra 20 H. 7. 13. b. 21 H. 7. 26. of removing within the ge 6,0 
term. Co. Litt. 53. according]y. ] | an xed by 


the tenant 
himſcif, Co, Litt. 53. a.—Tbe difference is between a furnace fixed to the middle, or to the wall of 
the boſe ; and in the firſt cate the lefſce may take it away, but not in the laſt ; per Dyer & Owen 
J. Ow. 71. in caſe of Day v. Auſtin—8. C. cited per Walmſley J. Cro. E. 374. h 
Waſte of removing a furnace, The defendant demurred, becauſe it is removeable. Quod con- 
ceditur by ſeveral, & adjornatur. Br. Waſte, pl. 26. cites 42 E. 3.6. | 
Of a furnace, fats, &c. fixed in the land, and not to the walls, by termor, and taken within the 


term, waſte does not he ; for the houſe is not impaired by it; per Kingſmill J. and Grevil Serj. 


Quod non negatur. Br, Waſt, pl. 104. cites 21 H. 7. 26.— Br. Chattles, pl. 7. cites 8. C... 
A furnace fixed in medio domus is but a chattle, and removeable ; but otherwiſe if fixed t bg 
walli; per Walmſley, ſaid to have been agreed in Dyer's time. Cro. E. 374. in caſe of Day v. Bis- 


duch. D. 273. b. pl, 33. Abergavenny (Ld.) v. Plummer. 30 of a dyer's fut fixed 
do 


to the walls, adjudged rot removeable on an attachment. Cro. E. 374. pl. 24. Hill. 37 Eliz. C 
B. Day v. Biſbitch,—Ow. 10. S. C. . * 


= Waſte, | 5. The removing of a bench is waſte. 10 H. 7. 5. ] 
P- 143+ | 
cites 10 H. 7. 2.—— Though annexed by the tenant himſelf. Co. Litt. 53. a. (c) 


Thoughan- [ 6G. If wainſcot annexed to the houſe be taken away, it is waſte, 


ea Li. 53. 


the tenant 

himſelf. Co. Litt. 53. a. (If fixed to a wall. it is waſte ; per Anderſon, Cro. E. 374. in 
caſe of Day v. Bisbitch. —— Fai»ſcot annexed by the leſſor or leffee is parcel of the houſe, and u he- 
ther by great or little nails, ſcrews, or irons, put through the poſts or walls of the houſe, is all 
one; but if by any way whatever it be fixed to the poſts or wail; of the houſe, it is waſte for leſſee to re- 
move them, and ſhall paſs by grant of the houſe in the ſame manner as the cieling and plaiſtering. 
4 Rep. 64. cites it as reſolved, Mick. 41 & 42 Eliz. C. B. by the whole Court, in caſe of Warner v. 
Fleetwood. Kclw. 28. pl. z. S. P. But per Doderidge J. wainſcot may as well be removed 
by a leſſee as arras hangings. Roll. R. 216. in Bridgman's caſe. | | 


7. So the removing of benches annexed to the houſe is waſte, 

| Co. Litt. 53.] 
Be the glaſs [ 8. It is waſte to take away glaſs-windows fixed, and put to the 
fixedto the fiber L4 the wind:ws. Tr. 9 Car. B. Rot. 1746. between Sir 


þ 1g John Corbet and Sir James Stonehouſe, admitted in action of waſte, 
Is, i 5 

in any other after verdict ® upon no waſte done; and adjudged for plaintiff, and 
N by ſo admitted in writ of error upon it in B. R. Hill. 9 Car. Rot. 

e or » 

or the leſ- 133 1 

fee, it cannot be removed by the leſſee; for without the glaſs it is not a perfect houſe. 4 Rep. 
G3. b. 64. in HEXLAKENDR's caſe, in a note of the reporter, cites it as reſolved, Mich. 41 & 42 
Eliz. in C. B. per tot. Curiam, in cafe of Warner v. Fleetwood. Ss. P. Co. Litt. 53. a. 


4471 


If by ot 9. If the tenant ſuffers the graundſels to waſte in bis default of 


4255 „ Acfence, or remeving the cater from off them, or of dirt or dung, er 
the ground- other nufance, ti ich lies or hangs upon it, the tenant ſhall be char- 


; felisof the ged; for he is bound to keep it in as good caſe as he took it, Br. 


; warty Waſte, pl. 110. cites 5 E. 4. 89. 


waſte ſhall be aſſigned ia domibus pro non ſcouraado, &c. Ow. 43. 25 Eliz. Sticklehorn v. Hatch» 
mans. | N : 


Br. Chat- 10. Of tables dormant, &c. fixed in the land, and not to the walls, - 


þ — be by termor, and taken off within his term, waſte does not lie; for the 
ade: houſe is not impaired by it; per Kingſmill J. and Grevil Serj. 
dormant Quod non negatur. Br. Waſte, pl. 104. cites 21 H. 7. 26. 


fixed | F 
cannot be removed, and if it be, it is waſte ; per Anderſon Ch. J. Cro. E. 374+ pl. 24. in caſe of 


Day v. Eisbich. 


II. The ſame ſeems to be there of pale, &c. Quære of eftanke. 
Br. Waſte, pl. 104. cites 21 H. 7. 206. | 

F. N. B. 12. Beating down a * worden wall, or ſuffering a brick wall to 

«+ hg fall, is not waſte, unleſs it be expreſsly alleged that the walls were 

notes there coped or covered, D. 108. b. pl. 31. Mich. 1 & 2 P. & M. Earl 


(x) cites Ss. of Bedford v. Smith. 
C. and 22 | 
H. 6. 24-——Ss of a nud-wallis waſte, Br. Waſte, pl. 143. cites 10 H. 7. 2. 


13. If waſte be aſſigned in pulling up a plank-floor and man- 
gers of a flable, plaintiff muſt ſhew that the fame were fixed. D. 
108. pl. 31. Earl of Bedford v. Smith. 1 

2 114. If 


i 


14. If leſſee erects a partition, he cannot break it down without WH 
C. peing liable to an action of waſte; for he has joined it to the lt. 
franktenement ; per Meade J. Mo. 178. in Cooke's caſe, cites 10 N. 


: 45 Szelves are parcel of the houſe, and not to be taken away. Cro. E. 330. 


And though it is not ſhewed that the ſhelves were fixed, it ought to 2 | | 
te, he intended that they were fixed; per Coke Ch. J. 2 Bulſt. 113. according- l; 
| Trin. 11 Jac. in cafe of Lady St. John v. Piott. ly. Þ 
in 16. Pavement is a ſtructure; for 1 lime to finiſh it; per Cro. ]. zag. || 
_ Coke Ch. J. 2 Bulſt. 113. in caſe of Lady St. John v. Piott. 535 "aj | 
boy C. B. Pyot v. Lady St. John, S. C. and held that it is within the intention of the covenant for 5 
ng. repairing edifices and buildings, and it is quaſi the building. f j 
= | | | 
ved 
R 8] Of what Things Waſte may be r collateral 448 | 
: Reſpect, and of what not. | 
the 8 | . | 
Bir 1. W AS T E lies for cutting ſeveral loads of black=thorns and i. 
tc, underwood, in the generalty. 46 E. 3. 17. b. (So the 1 
nd quantity makes the waite,) | | 
ot. [ 2. The cutting of willows, beeches, birches, apſes, maple, or Goat | 
h 1h ö ö , q own ?*rees Þ 
ſuch like, fanding in defence of the houſe, is waſte, Co. Litt. 53, ] Sn ae | 
ep. in defence of the houſe, whereby the honſe by tempeſts is blown down, is waſte, Ow. 43. 28 Eliz. if 
42 Stricklehorn v. Hatchman. i X ; 
Where zvillows grow within the ſite of the bouſe, it is waſte to fell them. Hob. 219. pl. 289. Paſch. | 
14 Jac. Guffly v. Pindar,-D. 35. b. pt. 33. Marg. cites it as held by Coke Ch. J. and the Court, | 
Tr. 4 Jac. in C. B. That waſte cannot be aſſigned in ſuecidendo & vendendo white thorns, unleſs 4 
. of it de ſpecially counted that they are within view, or in ſafeguard of the houſe, or in a field de- F 
paſtured for thade of beaſt;—————Cio, J. 126. pl. 15. Trin. 3 Jace B. R. Anon. S. P. and ſeems = 
67 to be S. C. | + 
ar- So cutting of cillews growing 2e the view of the manor, was awarded waſte; per Cur. Br. | 
Br. Waſte, pl. 20. Cites 40 E. 3. 15.——PF. N. B. 60. (A) cites 40 E. z. S. P. Willow within view 1 
of the manor, which defend [it from] the wind, aud eit by the tenant, is waſte, contra if they grow i 
in another place; per Brudnel. Br. Waite, pl. 1350. cites 12 H. 8. 1. k 
ch · : | 
{ 3. If leſſee cuts houſebo:t in a place where other people have com- F 
p mon, it is waſte ; for it is apparent diſinheritance, becauſe they can- lf 
* | not grow again. 46 E. 3. 17. b.] | | 
22 [ 4. If lejjee be of a tb whereef another has common of effovers, 2 is f 
2. and leſſee cuts * thorns or buſhes. as houſeboot, or make other ſuch Seve nga | 
lawful cutting, and when they are growing afterwards the con- iÞ 
e of moner cuts them down, the leſſee ſhall be puniſhed in waſte for it. [5 
7H L 5. If great afhes have uſed to be cut for ſeaſonable rund every 8 [7 
ro years it is not waſte to cut them at;ſuch age, 7 H. 6.38, ]J D073 e; ( 
EG [ 6. [So] if cats have uſed to be cut when they are of the age ” 
5 20 years, as ſeaſonable wood, they may be cut at ſuch age, and it {hail 3 
; not be waſte. But after 20 years they cannot be cut as ſcaſon- 


-arl able wood. 11 H. 6. 1.b.] þ 
| [ 7+ Black-thorn may be ſuch timber in ſome places, fo that the Oro C. 
Cutting of them will be waſte ; for if a man in action of waſte aſ- 80 avg 
ligns waſte done in cutting of 6 black thorns, exiſtentes arbores codingly. 
D | Mmaheremiales ſparſim creſcentes, and defendant pleads no waſtes ——Hurt. 4 
: done, and the * jury find that he cut 6 black-thorns ſparſim eriſcentes Oe > 15 
If ; | | exiflentes . ons 


F 


448 Waſte, 


poo exiftentes arbores maberemtales, the plaintiff ſhall have judgment; for 
Fol. 820. they may be arbores maheremiales in ſome places, and now the 
jury has found them to be arbores maheremiales. H. 14 Car. 


— "per . R. between Cook and Cook, adjudged per Curiam in writ of 


ez: thorns, error, this being moved for error, Intratur Trin. 14 Car. Rot, 
unleſs they a 1446. ] 


are 1n a | 
wood ſtubbed and digged up by the roots; but if they grow on the land, then they may be ſtubbed, 


and it is no waſte ; but to cut down tborn- trees that have ſtood 60 or 1c years, it is waſte, Owen 
67. in caſe of Moile v. Moile. Tr. 41 El. Per Walmſley. Thorns in ſome couuries, where 
timber is ſcant, cannot be cut down without being liable to waſt. Arg. Het. 35. 


[ 8. If a man grants a tree to one, and then leaſes the land to another, 
and grantee cuts during the leaſe, yet no waſte lies. 11 H. 4. 32: b. 
(It ſeems becauſe it is not lead.) 

[ 9. The converſion 9. trees to coa - ewel, when there ts ſufficient 

dead woed, is waſte. Co. Litt. 53. b. 1 

449 ] 10. [Cutting] heſles is waſte, where there 1s no other word in 
| = Sue this quarter of the word, Br. Waſte, pl. 21. cites 40 E. 3. 25. Per 
z %, PFinchden. 
wales or baſel;, is waſte; but ertting haſels and willows in a word of oaks, is only under 29994, and nw 
. Nota the differer ce. Br. Waſte, pl. 143. Cites 10 H. 7. 2.-—5S0 if they grow in diver/e places: 
of the land, it is no waſte. Ibid. | | 


nga! IT. 88 of willaus which ſuſtain a bank, is waſte; per Brud- 
„ Wet | 7 . 
grew 0 4½ nell. Br. Wait, pl. 130. cites 12 H. 8.1, 
ark of a river, by which the bank fell down, and a meadow adjoinng was over fired, was held by Hobart 
= Winch {who aily were prefect) tobe waſte. Win. 15, 16. Trin. 9 Jac. Sir George Stripping's 
Ss 


IH] What Act ſhall be ſaid Jaffe. Por Collateral 
Reſpect. 


. BK E. lee of land, with mines of goals, iron, and ſtone in 
the land, digs the mines, and jells the coats, iron or flone, it 1s 
waſte. 17 E. 3. 7. admitted, ] | 
— "1 But otherwiſe it is, if he d igs for his neceſſaries without ſelling. 
ITE. 3. J. b. | . | 
This cafe 13. if 1. digs trenches in a mende to let out the water, by 
12-53 which the meadow is meliorated, it is not waſte. H. 41 El. B. 
Hill. 20 R. cited to be adjudged in Altham's caſe, Hobart's Reports, 
Eliz. by the caſe 295. 4 : x 


name of 
AirMax's cas, and by the opinion of the Court it is no waſte, 8. P. Obiter Hoh. 2 34. in 


caſe of Darcie v. Aſkewith ; for it if a bettering a thing in the ſame Kind. —sS. C. cited Alg · 
Hutt. 103, Faſch. 5 Car. in caſe of Paſtun v. Utber. | | | 

4. No ſale is waſte, if the firſt act is not waſte. If leſſee fell and 

cut timber- trees, and ſells them, it is waſte ; non quia vendebat /ea 


guia ſcindebat. Godb. 28. pl. 37. 27 El. C. B. Anon. 


i Fe 


£1) Py 


Caſte, 


| | . f 8 * This is 
I] By whom the Act or Thing being done, ſhall be hne 
Waſte, Ache of God, no letter to 


any diviſion 


| | preceding. 
1. JF a houſe falls by tempeſt, he ſhall be excuſed in action of 8. P. a Inſt. 
(+I waſte, 29 E. 3. 33. Curia. Co. Lit. 53. b.] 204 — 


Conditions, pl. 40. cites 12 H. 4. 5. But if it be uncovered by tempeſt, and flands, there if the 
tenant has ſufficient time to repair it, and does not, the leſſor may re-enter, but not immediately upon 
the tempeſt; for it is no waſte till the tenant ſuffers it, ſo that the timber be rotted; per 
Hull: and then it is waſte. Br. Conditions, pl. 40. cites 12 H. 4. 5. If he ſuffers it to continue 
unrepaired, ſo that at laſt the Loi i, caſ# down by a tempe/?, it is waſte. Mo. 62. pl. 173. Trin. 6 Eliz. 
Anon. ; 


# 2. So if apple- trees are torn up by a great wind, it is not waſte, if * Br. Waite 
leſſee after cuts them. * 44 E. 3. 44. b. + 7 H. 6.38. ] pl 29 Oe 
+ Br. Waſte, pl. 82. cites S. C, 


[ 3. The ſame law if a houſe be dejefted by great wind, it is 
not waſte, * 44 E. 3. 44. b. f 12 H. 4. 5. b. 6. 18 H. 6. 330. [ 450 ] 


[33- b. JJ Waſte, pl. 
39. Cites 8. C. 


+ Br. Waſte, pl. 69. cites S. C 


4. So if a houſe be abated by lightning. 18 H. 6. 33. 5, Co. 8. P. 2 Inſt. 
Litt. 53. b. ] 303. 

[ 5. [Bury if a houſe be burnt by negligence or miſchance, it is 
waſte, Co. Litt. 53. b. ] 

[ 6. If the banks are well repaired by the leſſee, and the water not- Leſſee for 
with/landing ſubverts them, and ſurrounds his meadow, by which it is years cove- 


become ruſhy, it is not waſte, Contra 20 H. 6. 1. b. — 


10 J. to repair the banks of a river. They were afterwards broken down by a ſudden outrageous floods 
Ftzherbert and Shelly held, that he is exculed of the penalty, becauſe it is the act of God; but he 
is bound by his covenant to repair it, which he muſt do ia convenient time. D. 33. a. pl. 10. 11. 
Paſch. 28 & 29 H. 8. Anon. 5 

In ſuch caſe, if banks on the river Trent are unrepaired, it is waſte; per all the juſtices; becauſe 
the Trent is not ſo violent, but that the leſſee by his policy and induſtry may well enough preſerve 
the banks, and make the water to run within its bounds ; but the violence of the fea is ſuch, that 
it cannot be reſtrained by any policy, and therefore it is no waſte if that by tempeſtuouſneſs breaks 
m— walls, and ſurrounds the land. Mo. 69. pl. 187. Trin. 6 Eliz. Griffith's caſe. Dal. 70. 
PI. 43. 8. . 


7. If the leſſee be to ſuſtain a wall againſt the ſea, in defence of 8. P. 10 
the meadow, and the ſea throws down the cvall by tempeſt, and enters * 55 
and ſurrounds the meadow, without any default in the leſſee, no action Keighley's 


of waſte lies. 17 E. 3. 65. Co. Litt. 53. } klebe {of 


fers a Iittle breach in the wall to continue, by means whereof the violence of the ſea afterwards breaks 


all the wall, and ſurrounds the land, it ſeemed reaſonable to Dyer that it was waſte ; per Der. 


Mo, 62, pl. 173. Trin. 6 Eliz. Anon. 


Vor. XXII. K k LK] Ads, 


r 9 


— 
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— A_ . | 2 

Fol. $2. [K] Acts of Strangers. 
3 ® | 
The ſtatute [ x, | F a ffranger commits the waſle, yet an action of waſte lies 
N againſt the leſſee; for in a tre] 18 he fhall recover his da- 
' hibits that mages againſt the ranger. 49 E. 3. 20. b. 5 II. 4. 2. b. 3 H. 6. 17. 
farmers 18 E. 3. 14. b. Curia. 
ſhall not do Pg 
waſte; and yet if they ſuffer a ſtranger to do waſte, they ſhall be charged with it; for it is pre- 
ſumed in law, that the farmer may withſtand it. Et qui non obſtat, quod obſtare poteſt, facere 
" videtur. 24dly, The law doth give to every man his proper action, ſo as none of them he without 
due remedy ; and therefore in this caſe the leſſor ſhall have his action of waſte againſt the leffee, 
and the lefſee his action of treſpaſs againſt him that did the watte; and ſo the lofs, as reaſon requires, 
in the end, ſhall be upon the wrong doer ; and if the leflor ſhuuld not have his action of waſte, 


he ſhould be without remedy. 2 Inſt. 145, 146. 


And the [ 2. Se if a ftranger diſſeiſes leſſer, and commits waſte, waſte lies 
leffor can- & againſt Jeflee for this; for he ſhall have his remedy againſt the 


nut, in fuch 0 3 
eaſe, have ſtranger. 44 E. 3. 27. b. ] 
treſpaſs againſt the diſſeiſor. Br. Waſte, pl. 37. cites S. C. 


S8. P. Le. 264. pl. 354 19 Eliz. C. B. by Manwood J. 
[ 3. If a man who has common of eftovers of land in leaſe, and he 


des waſte in cutting ſuch wood as he ought not, action of waſte lies 
againſt leſſee for it. (For it ſeems he may have treſpaſs againſt 
[ 451 ] «4 for he is but as a meer ſtranger for this.) 46 E. 3. 
17. b. | Bj 
Br. Waſte, [ 4. But if an abater daes waſte, and after the lord recovers again 
| a. 37- cites him in a writ of right of ward (the heir being in ward to him) th: 
25 heir ſhall not puniſh the lord for the ſaid waſte done before the reco- 
very, though it was objected that the lord ought to have his damage 
for this in the right of che ward, if he had prayed it. But the rea- 
ſon there is, becauſe the heir may have treſpaſs againſt the abatet 
(which is not law). 44 E. 3. 27. b. Curia. 
2 Inſt. 133. [ 5- A guardian ſhall not be puniſhed in waſte for waſte done by a 
S. P. of a ranger. Fitzh. Na. 60. (G). (It ſeems this is a good reaſon of 
guardian in the caſe of 44 E. 3. next before). 5 


1ocage.— 

| Azaiufi guardians and ia chivalry in ſocage, whether nd or en fait, and whether of the grant of !hr 
hing or of « ſabjet?, or by poſſ: ſim without right, both a proliibition of waſte and an action of waſte les 

at the common law ; but none of theſe guardians ſhall be charged but for voluntary or permiſlue 

waſte, and not for the waſt: done by a ſtranger. 2 Inſt. 305. | 


6. If ce for life leaſes for years, and leſſee [for years] does waſt!, 
_ lies a1 0 ive for f. 49 E. 3. 26. b.] T 
7 [ 7. If. an abbot be guardian and his commoigne commits waſte, ac- 
tion lies againft the abbot. 49 E. 3. 26. b.] 
F.N.B.6o. [ 8. A guardian ſhall not be puniſhed for waſte done by a ſtranger, 
(6) cites 44 becauſe it is ſo penal to him; for he ſhall loſe the body and land and 
E. 3-17-— other damage. Co. Litt. 54. 


S. P. Tho' 
the wiſte be but of 20 s. value and it ſufficeth not to ſatisfy for the waſte, then he ſhall recover da- 


mages of the waſte, over aud above the loſs of the ward. Co. Lit. £4. a. (U). 


6 [ 9. Tenant 
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9. Tenant by the curteſy and tenant in drwer ſhall be puniſhed 8. P. Forhe 


; . in the re- 

for waſte done by a ſtranger. Co. Litt. 54. [a]. ] ee 
not have any remedy but againſt the tenant, and the tenant ſhall have his remedy againſt the wrong- 
yer, and recover all in damages againft him; for voluntary waſte and permiflive waſte is : ll one te 
him that hath the inheritance. But if the waſte be done by the en-mi-s of the king, the tenant ſhall 
not anſwer for the waſte done by them, for the tenant has no remedy over againſt them. 2 Inſt. 


303. 


10. If 2 jointenants of a ward are, and the one dies waſte, both S. P. 2 Inſt, 
ſhall be puniſhed in action of waſte. Co. Litt. 54. Ca ].] 2306. cites 


2 2 3.18. 


—S0 of waſte done in other caſes by one. See 2 luſt. 30 3. 


[ 11. An infant ſhall be puniſhed in action of waſte for waſte done If an i 


by a ſtranger. Co. Litt. 54. [al] 
[ 12. Baron and feme {hall be puniſhed in waſte for waſte done by 


a ſtranger. Co, Litt. 54. [a]. 


15 tenant by 


the 44 7 
or leſtec for 


life or years, 


he ſhall an- 


{wer for the waſte done by a ſtranger, and have hi remedy over though ſome have holden the con- 
trary. And ſo it is in cafe of a fene covert, for the privilege of coverture and infancy in this caſe 
ſhall not prevail againſt the wrong and diſheriſon done to him that has the inheritance, efpecially 


- when they have their remedy over, and the eſtate is of their own purchaſe or taking, 2 Inſt, 


303. FEY | 

{ 12. If baron paſſeſed of a. leaſe for years in right of his feme, 
commits waſte, and after the feme dies, action of waſte lies againſt 
the baron, becauſe the law gives the term to the baron. Co. Lite, 


54. ] _ | | 
14. If thieves burn the houſe of tenant for life without evil 


keeping of leſſee for life's fire, the leſſee ſhall not be puniſhed 


for it in an action of waite. 2 Inſt. 303. cites it as adjudged in 9g 
2. Hs | ON 
15. A termor ſhall be puniſhed for waſte done by a ſtranger. F. [ 452 I 
N. B. 60. (G). And the new edition cites 44 E. 3. 17. | 
16. If a monk does waſte the abbot ſhall de thereof charged, though S. P. And 
the mond dies; for the writ ſhall be againſt the abbot, and it ſhall Wee 


. . ſhall not be 
be ſuppoſed the act of the abbot. Br. Moigne, pl. 19. Cites 49 E. named, hut 
* g | | | &- if tHe abbot 
| dies, the 
action does not lie againſt the ſucceſſor. Br. Waſte, pl. 55. 8 C.. — i for o of the cons 
moi on action {bail be brought a nainſl the abbot and on, and if the commu dirs the anni e. 
mn 4; per Belknap for law, quod non negatur. Br. Waſte, 55. Gites 49 E. 3-2 5.-———bc. 


Moigne, pl. 19. cites S. C. 


[L] Acts of bim who has the Right. 


L.. ] F an abbot gives leave 10 his leſſee for life without deed to cut » pr. 
trees and ſell, or do other waſte, yet the faccefſor may puniſh Waſte, pL 

this waſte. Dubitatur, 10 HH. 7. 3. But there, tae ie is after a0 

taken upon the licence. And * 42 E. 2. 22. b. is that the ſuc- Kebie, the 


ceſſor prior of an hoſpital cannot; but mention is there of a licence 
deed ] ; ought to be 
: . by doed- 
But Fineux contra, and that the licence being executed as here is good ; for during the Teaſe the 
leſſec has no intereſt but to lop the trees or to take henefic uf the ſhade of them for his bealts, aud 
aviior gouco; dat. Br, Waſte, 243. cites 10 H. 7. 2. ee ee] 
2 


k 2 . 


— 


oY 


; 3, bi ie an BEE ad 
= ” 
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* 


452 | Made. | 


—— [ 2. Ard it ſeems if the licence had been by deed, yet the ſucceſſor 
Fok 322. might puniſh it; for it is not lawful for the abbot or prior to do 
8 waſte himſelf, and by his licence he cannot diſinherit his houſe. 
licences fee 10 H. 7. 3. Contra “* 42 E. 3. 22. b. in caſe of a prior of an hy. 


to cul trees, pital. ] 
the ſame | 
ſhall diſcharze him in waſte brought by the ſucceſſor. But if leſſee cuts down the trees, and ien 


prior releaſes to Lim it will not bar the ſuccetior ; per Welmſley. Godb. 117. in caſe of Lewknor 
v. Ford, cites 21 H. 1. 
® Br. Waſte, pl. 29. S. C. 


I. 3. If a man leaſes a cliſe and an undertvoad, and between them 
there is a quickjet hedge, jo that the beaſls put into the cloſe cannot 
come into the underwoed ; if the ler cuts and carries away the quick- 
ſet hedge, by which the beaſts put into the cloſe enter into the under- 
wood, ana there crop the germens. by which the roots of them become 
aride & ſccæ, this act of the leſſor ſhail excuſe the leſſee, fo that he 
is not puniſhable for this waſte. M. g Ja. B. between Palmes and 
Page, per Curiam. ] | 

The defen= | 4. If leſſor commits waſte, he ſhall not have action of waſte for 

3 it. 5 H. 4. 2. b. . 

leffor [ 5. For if the leſſee bars the leſſor of the action of waſte by this 

2 matter, it will bar his action of treſpaſs which he might have againſt 
A leſſor. 5 H. 4. 2. b.] 


waſte him - ; 
ſelf, and the plea was held good. 50 H. 4. 2. b. pl. 8——Ficzh. tit. Par, pl. 238. cites S. C,- 


Fizh. tit. Treſpaſs, pl. 258. cites S. C. 


6. It feems by 5 H. 4. 2. b. that if l:ſſce recovers in treſpaſs againſt 
leſor for the waſte, that Ir may after have his action of aa 
againſt him. 

7. If a man cuts a tree upon land in leaſe, by force of a grant g 
the leſſor prior to the leaſe, no waſte lies againſt ſeflte for it. 11 H. 4. 
32. b. For he had the right to the tree. } 

[ 453 ] L 8. If a dete lenjrs the land to the leſſer and a ſtranger, no action 
of waſte lies after the 2d leaſe ended againſt the leſſee, for f 
commutted during the 2d leaſe, 30 F. 3. 16. 

9. So it ſhall be, though the Ir be within age at the time of the 
2d leaſe made to him and the other, and he diſagrees at full age, if le 
takes the profits within age. 30 E. 3. 16.1 
= 30 But otherwiſe it is, if he does nt take the profits, 30 E. 
3. 16. } | | 


[M] Waſte. Juſtiſiable for Excuſtable as to 


| Trees. ] | 
® Br, [ 1- A Leffee may juſtify the cutting of trees for reparation of ii! 
e 24 * houſes, * 7 H. 6. 38. Hobart's Reports, cate 295. 


"os 


E. 4. 100. 


* 
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{ 2. [But] the lefſee ſhall nat cut trees to make a new " where 

there was not any at the time of the leaſe. 11 H. 4. 32. b. Hobart's 

Reports, caſe 295. Demurrer, 18 E. 3. 54. b.] | 
[ 3. If a leſſee ſuffers a houſe to fall for default of covering, which is Br. Waſte, 

walte, he canuct cut trees to repair the houje. 44 E. 3. 44. ] * 8 


4. If a „able falls without default of the leſſee in the time of the 1 


lier, the leſſee may take trees in the time of the heir to make a f bur 


new fable, if it be of neceſſity. Otherwiſe not. 11 H. 4. ſays quære 


* b. if the ne- 
32 7 ceſſity can 
make iſſue. 


C5. But if the ſtable falls in default of the leſſee, in time of the Alus was 


leſſor, he cannot in time of tac heir cut trees to make x new ſtable. women vat 
ICT It Was 


11 H. 4. 32. b. ] well re- 
pairedin the time of the plaintiff (the heir) and fell in the time of the plaintiff, ia default of the de- 
fendant. Br. Waſte, pl. 67. citcs S. C. 


[ 6. If a houſe falls by tempeſt, or be burnt by lightning, or pro- mY B. 59. 


ſtrated by enemies of the king, or ſuch like, without default of the If rampart, 


leſſee, the leſſee may rebuild it again with the ſame materials that e of 


remain, and may cut other timber upon the land to rebuild it. Co. Fern 
eſtroy a 


Litt. 53. ſa] ] | houſe, or 


dy ſudden tempeſt it he burnt down, waſte does not lie; quod nota. But contra if it be by 


eumicsy trovtteros ſubzetts of the king. Note the diverſity. Br. Waſte, pl. 15. cites 33 H. 6. 1. 
Br. Covenant, pl. 4. S. P. as to alien enemies, Cites 40 E. 3. 5. -r. Waſte, pl. 
19. Cites S. C. | | 


7. So in the faid caſe, if the houſe was ruinous at the ti ne of be 


leaſe, and fell within the term. Co. Litt. 53. ] | Fol. 823. 


This is not waſte in the tenant. Br. Waſte, pl. 130. cites 12 H. 8. 1. 


[ 8. [But] if the tenant fufers the houſes to be waſted, he cannot E., N. B. 59. 
Juitify the felling of timber to repair them. Co. Litt. 53. b. ] 2 _ 


caſe the felling timber to repair the ſame is double waſte. Co. Litt. 53. b. 


{ 9. The tenant may dig for gravel or clay for reparation of the [ 454 ] 
vouſe, and it is juſtifiable as well as cutting of trees. Co. Litt. 
53. b.] ff ; | 
{ 10, If a houſe*be rumous at the time of the leaſe, though the leſſee F. N. B Go. 
is not bound to repair it, yet he may cut trees to repair it. Co. Litt. (Q) eites 
54. b. ] : 49 E. 32. 

| — Co. Litt. 

52. a. S. P.— Br. Waſte, pl. 89. cites 21 H. 6. 46.— bid. pl. 230. cites 12 H. 8. 1——D. 36. pl. 
53. Trin. 29 H. 8. Contra per 2 juſtices in the caſe of Maleverer v. Spink. 
If the tenant covenants to repair ſuch ruincus houſe, he may taks trees for it. Br. Waſte, pl. 130. 
Cites 12 H. 8. 1, ; 


L 11. The cutting of trees is juſtifiable for houſe-bact, hay- boot, By the com- 
plow-boot, and fire-bogt. Co. Litt. 54. b. Hobart's Reports, cafe mon law 


295. Demurrer, 18 E. 3. 54. b.] ae ee 


them, though the deed does not expreſs it; but if he rakes more than is neceſſary, he ſhall be puniſhed 
in waſte. Br. Waſte, pl. 1 30. citcs 12 II. 8. 1.8. P. per tot. Cur. Though the leaſe for years 
be without deed, but they differed in opinion as to fold-hote. Br. Watte, pl. 89. cites 21 H. 6, 
46.— A termor may take wood for thein, becaufe they belong to him of common right. F. N. 
B, 59. (N). An l ibid, ia the new notes there (i) ſays, he may take oaks, elms, aſh, & c. for repair 
f K K 3 | ut 


r N MPI Aj 


1 


. 
PLS 


of the houſe, and underwood, &c, for incloſures and firing ; but ſays, nota that oa, eim, aſb, ate 
not underwovd, cites 21 H. 6b, —-Coveuant by leſſor that leſſee ſhall have houſe- boot, hay-boot, 
and fire boot, without committing any waſte, on pain of forfeiting the leaſe, this is no more thaa 
what the law appoints, and therefore the covenant vain. Cro. E. 604. pl. 18. Hill. 40 EL B. R. Arch- 


deacon v. Jennor. | | 

If leilze ji fies in waſte for cutting o for fre- boot, be muff ſur n iſe that there was no us - 
te Lind; fo it ſeems where he takes athes, or other trees which are timber. Br. Waſte, pl. 39. 
cites 21 H. 6 46. And by the beſt opinion, aud per Newton, cat and afÞ under the age of 16 Ic, 
may be cut for fire-boot. Ihid. | | a 

Lie for lif- er years, by the common law, cannot take fue! but of Luhe. and ſinal] wood, and not 
of timber- trees ; 6: if {-ffar in ths leale grant; Rre- Kost pri [aly, then if letfee Cannot have ſufficient 
fuel as above, &c. he may taFe great trees. 3 Le. 16. Mich. 14 El. C. B. Anon. 


Bs. Waſte. 


5 
— 


[ 12. If leſſee cuts trees for reparation, and ſells them, and after 


by 112.cites buys them again, and employs them for reparation, yet it is waſte by 
4. 100. | p 
oP, | 


the ſale. Co. Litt. 53. b.] 


D. 35. b. pl. 33. S. P. Trin. 29 H. 8. in cafe of Maleverer v. Spinker. 


In an action 
of waſte for 


cutting of 
trees, the 


[ 13. If leſſee cuts trees, and ſells them for money, and with the 
m.ney repairs the houſe, it is waite. Co. Litt. 53. b. 

| 14. The tenant may take jrf/icient rod to repair the walls, pales, 
fences, hedges, and ditches, as he found them; but he cannot make 


* 


new. Co. Litt. 53. b.) 


defendant juſtifies, &c. That they were te mate a fonce wit pal: ; and by Hubbard, tht it was 
good, without ſewing that the fence was made of pale, &c. and now in decays Noy 23. Jenkins v. 


Jenkins. 


Hob. 234. 

1 296. 
UI. 15 

Jac. S. C. 


Fut. 19. 


S. C ad- 
judged ac- 
cordingly 
for the 
plain:uf, 


[455] 


Tenant at 
will cannot 
Juſtif/ cut- 
ting undcr- 
wood, 
without li · 
teuce; per 


15. Leſſee may cut a tree, and make thererf an alve, (that is to 
ſay, a veſſel rs hold water) and fix it in the land to him leaſed, to 
water the beaſts in the fame land, which is neceſlary, becauſe the 
water is a great way off. 33 Aſſ. 31. Adjudged. ] 5 
[. 16. If a man leafes land with general words of all mines 9 
coats, where there is not any mine of coals open at the time of the 
aemije, and ofter the liſſee opens a mine, he cannot juſtify the cut- 
ting of timber-trees fer making of puncheons, c,, rolls, res, 

ſcoaps, and other utenſils in and about the ſaid mine, without which 
he could not dig and get the coals out of the mine; becauſe when a 
grant is made of a thing, all things which are incident and direct 
iy neceſſary are impliedly granted alſo. But this is like to a nw 
Lene built after the demiſe, for the reparation of which he cannot 
take timber upon the land; and it had been waſte to open it, if i: 
had not been granted by expreſs words. Hobart's Reports, between 
Lord Darcy and Aſkwith, caſe 295. Adjudged. The law had been 
the ſame if the mine was open at the time of the demiſe. Hobart's 
Reports, caſe 295. Per Hob. ] | AI 

17. Tenant for life may cut underwood; ſcaſonable to abate at the 
end of Io years; per Wichingan, which was denied; therefore quære. 
Br. Waſte, pl. 21. cites 40 E. 3. 25. | 

18. It was agreed, that tænant for years may cut ward ; but it was 
doubted of & tenant at will, But it ſeems there, that as long as te- 
nant at will is not countermanded, he may cut ſeaſonable wood, &c. 
. wake J. 


Littleton. Quod fuit coaceTum. Er. Waſte, pl. 731. cites 2 E. 4. 22. 


n 


Md not 
cient 


ter 
> by 


the 


Waſte, 


19. Where a man /eaſes a wood which is only great trees, the leſſee 
cannot cut it, but ſtall have only the grain. Br. Waſte, pl. 126. 
cites 12 E. 4. 2. | 
20. Cutting of dead wood is not wafte. F. N. B. 59. (M) 
21. Cutting wweod to burn, where he has ſufficient hedgewood, is 
waſte. F. N. B. 59. (M.) | br” 
22. Leſſee for years was to take hedgeboot by aſſignment, yet he 
may take it without aſſignment; for the affirmative does not take 
away the power which the law gives him. D. 19. pl. 115. Trin. 
28 H. 8. Anon. | 
23. If the /effor is bound in a bond of 1001. and the leſſee cuts 20 
oaks, and ſells them, aud pays the obiigee for his leſſor, yet waſte 
lies againſt him for cutting them down, though the money was ap- 
plied to the uſe and profit of the leſſor. D. 36. b. pl. 38. Trin. 
29 H. 8. in caſe of Maleverer v. Spinke. 
24. As to the cutting timber-trees for repairs by leſſee, there is Dal. 28. 
no difference where the leſſor or the leſſee covenants to repair the l. 3: 5. C. 


R þ | — 0 . a ding- 
houſes; for in either caſe it is not waſte, if leſſee cuts them. „ 
Mo. 23. pl. 80. Paſch. 3 Eliz. Anon. 198. b. pl. 

— 5 Ss 5 Js. S, CG 
accordingly S. C. cited Hob. 173. in caſe of Stukeley v. Butler. If e ** to repair, 
and dces net, leſſee may cut down trees for the repairing the houſes. Brownl. 240. Anon. 


25. But there is a difference where leſſor covenants by another Dal. 28. pl. 
deed, and where by the ſame deed that leſſee ſhall be diſpuniſhable of OR ee 
waſte ; for there it is a good bar in waſte, becauſe by the words, cordiogly. 
which are all in the negative, he had diſcharged him of waſte. 
But where leffor covenants to repair the houſes, it is no diſcharge to 
the leſſee by implication or averment, that there ſhall not be a 
circuity of actions. But that is where there is an equality of the 
thing to be recovered in both actions, which is not ſo here; for 
in covenant he ſhall recover only ſingle damages, but in waſte 
treble, . Mo. 23. pl. $0. Anon. | 

20. If lefſor excepts the trees in his leaſe, the leſſee ſnall not have D. 19. a, 
fireboot, heyboot, &c. which he thould have otherwitez and the pe. e 
property of the trees is in the leſſor himſelf. 4 Le. 162. pl. 269. is, that up- 
in Sir Rd. Lewknor's caſe, Arg. cites 14 H. 8. 1 & 2. aud 28 H. on ſuch re- 


8. Ty: 19. ' ſervation 


1 waſte will 
not lie againſt the tenant for cutting trees, becauſe they are not parcel of the things leaſed, but 
that treſpaſs lies ia ſuch caſe, | 


27. If a tenant that has boots to his houſe in another man's land, 
cuts wood for that intent to take his boot-wood, and the owner of 
the land takes it away, an action of trover and converſion lies 
againſt him by the tenant of the land who hath ſuch boots. Clayt. 


40. pl. 69. Auguſt 1635, coram Barkley. Anon. 


28. A. hath common of eſtoyers in the wood of B. for houſe- [ 4 6 ] 
boot, and he cuts down four trees for fthat purpoſe to prepare 3 
his boots, and in the working they prove unfit for that ule, as for 
poſts of a houſe, &c. It was held that A. cannot convert this 
timber to any other uſe, &c. As to cooper's-ware, &C. neither 


can he ſell and buy other fit wood with the money; and he 


K K 4 cannot 


* TY . 


* 
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cannot inlarge the houſe with this timber, nor board the ſides 

of the barn there which had mud-walls, or the like before. 

_ 47. pl. 81. Auguſt 1636, coram Barkley. Earl of Pem- 

broke's caſe. | 

Raym. 159 29. Rent granted in fee, with a proviſo to enter and retain till 

Trim. 4 ſatisfied of the profits; the grantee upon entry cannot cut trees or do 
& S. P. ac- any waſte; per 3 juſtices. 1 Lev. 171. Trin. 17 Car. 2. B. R. 


cordingly. Jemmet v. Cooly. 
— id. 262. 8 . & 

pl. 12. S. C. but S. P. does not appear, —Saund. 112, Mich. 19 Car. a. S. C. but S. P. does not 
appeare 


(M. 2) Waſte, Lies. In what Caſes. 
1. A CTION of waſte does not lie but upon a leaſe made, ir 


againſt tenant by the curteſy, or tenant in dower or guar- 
dian. F. N. B. 58. [bl (I) 59. 4a. | 
Brownl. 2. A leaſe was made for years, &c. proviſe, and it is agreed be- 


* tween the parties, that it ſhall be lawful for the leſſor and his heirs 


Saunders, @t any time during the term, to fell and carry away the wood and 
S. C. ad- Zimber-trees growing on the lands. Adjudged this was a covenant 


judged, that : . 
Ferre only, and not an exception of the trees; and therefore waſte well 


were de- lies againſt him. Cro. E. 690. pl. 26, Trin. 41 Eliz. C. B. 
el Luſhford v. Sanders, 
2 And. 137. 


pl. 30. Lecheford v. Saunders, adjudged accordingly.—Noy 5. Lichfield v. Sanders, S. C. but 
S. P. does not appear. S. C. cited Poph. 194. in caſe of Sacheverel v. Dale, ſays it was re- 
ſolved that the action lies ® not; for notwithſtanding this power, the trees are demiſed to the 
lefice aifo. | | 

* {The wol d [not] ſ.ems to be inſerted by the default of the printer, eſpecially becauſe of the 
reaſon added, which is the very cauſe of its lying. ] 


(M. z) Lies. In what Caſes. In Reſpect of the 
. Time of its being done. 


Br. Eftre- * I. W HERE writ of eftrepement is awarded, and after the 
pement, pl. tenant does waſte, the plaintiff or demandant ſhall have 
g. cies 8. &. Fire facias of this waſte. Br. Scire facias, pl. 118. cites 14 


H. 7. 7. | | 
Br. Efrre- 2. And in aſſiſe after verdi, if the tenant does waſte, the plaintiff 
pement, Pl ſhall have ſcire facias of this waſte. Br, Scire facias, pl. 118. cites 
8. cites $. C. 14 H. 7. 3. 
Br. Eftre- 3. Contra of waſte after verdift in formedan ; for it is his folly 
pement. pl. that he had not ſued writ of eſtrepement before. Br. Scire tacias, pl. 
8: cicesS.C. 118. cites 14 H. 7. 7. | 
Br. Eftre- 4. But where a man brings ſcire facias ta haue execution certain 
ee tand, and the plaintiff ſurmiſes that the tenant has done waſte, and 
[ ] prays ſcire facias thereof, he ſhall not have it, but after writ of 
457 eftrepement awarded, and was made after, he ſhall have ſcire fa- 
gcias. Quod nota; for ſcire facias does not lie only upon a 
; . * 2 4 | . 2 4 


but upon matter of record and ſurmiſe, it lies well; quod nota. 


Wafle. 


Br, Scire facias, pl. 118. citcs 14 H. 7. 7. 


(M. 4) In what Caſes Waſie or Treſpaſs, e. 


lies. 


"A | F two tenants in common are, and the one does - waſte, the 
other ſhall not have treſpaſs but waſte pro indiviſa, by ex- 
preſs words of the book. But if the one cuts and carries atuay 
the other's corn, of this waſte pro indiviſo does not lie, but treſ- 
paſs lies by award. Quod nota, Br. Waſte, pl. 122, cites 21 
p. it guardian in chivalry is, and the trees upon the land are 
abated by a great wind, and a ſiranger carries them away, this 
is no waſte in the guardian, and the heir ſhall have treſpaſs ; 
for they belong to the heir. And in caſe of a bailiff the lord 
ſhall have action as the heir here, and not the guardian or bai- 
liff. And fo per Knivet clearly, the guardian is excuſed of waſte 
ard treſpaſs, as here, Br. Waſte, pl. 107. cites 40 Aſſ. 22. 
3. In waſte, the tenant ſaid that the waſte was done by great 


had covenanted by his deed to repair it from time to time, and to 


leave it fo at the end of the term; et non allocatur ; but the plea 


of the defendant is good; for in ſuch cafe he ſhall have action 
of covenant, and not waſte, Br. Waſte, pl. 31. cites 43 E. 
3. 6. | | 

4. Waſte does not lie againſt. fenant at will; for if he cut 
trees treſpaſs lies; per Aſcue J. Br. Waſte, pl. 88. cites 21 


H 


5. In debt it was ſaid arguendo, that if a man claims an in- 


does waſte, he ſhall be charged for it in writ of waſte; but 
contra where he claims it to his own uſe without colour of auths- 
rity; for there treſpaſs lies and not waſte. Br, Waſte, pl. 135. 
cites 52 H. 6. 7. | : 
6. If the tenant covenants to repair ſuch an houſe and docs 
not do it, action of waſte lies; quære inde; for it ſeems that 
only action of covenant lies; for it is a good plea that it was ruinous 
at the time of the demiſe, and he may take trees for it; per Brooke. 
Br. Waſte, pl. 130. cites 12 H. 8. 1. 

7. If a man have common of eſtovers in the woods of another, 
and he who is tenant and owner ef the wood cuts down all the 
weed, he who ought to have the eitovers ſhall not have an ac- 
_ 05 waſte, but ſhall have an aſſiſe of his eſtovers. F. N. B. 
58. (1). 8 

8. A. leaſes a manor except woods and underwoods, leſſee cuts 
the trees, yet an action of waſte lies not againſt him; for the thing 


in which the waſte was ſuppoſed to be committed was not demiſed, 
| Kc. and therefore leſſee ſhall be puniſhed as a treſpaſſor and not as a 


farmer, 


tempeſt of wind; judgment. And the plaintiff ſaid that the tenant ' 


fant and his land as his ward where he has no right to him, and 


S. P. held 
per Curi- 
Am. Goltfſh. 
1. Forſter s 
caſe. 


457 + Qaſte. 


S. P. ae- farmer. Arg. Le. 49. pl. 62. Mich. 28. & 29 Eliz. C. B. in cafe 


1 of Lewknor v. Ford. | | 
109. and 110. in Marg.—Þu if i be by proviſo, that the brd may enter and carry away all the uu- 


der wood, waſte lies for cutting by leſſee. D. 19. pl. 110. in Marg. 


[458] [NJ] Of what Waſte no Action lies for col- 


— — . 

Fol. 824. lateral Reſpet. For the Pettineſs. 

* Br. DI. N O action lies of a waſte but te the value of a penny; 
Waſte, pl. for de minimis non curat lex, 9 H. 6, 66. b. 42 E. 3. 13, 
CLE $14: 46 11-] 


Br. Waſte, pl. 10. S. P. cites 9 H. 6. 55. where the count is ad damnum of 1d. But if the jury 
nnd the damage ad valentiam of 1d. it 15 good; per Babington. Nota diverſity. : 


®* Br. [2. So if the jury find the waſte but to the value of a penny, the 
Waſte, pl. plaintiff ſhall nat have judgment. 9 H. 6. 66. b. to the value of 6d. 


any. ces or 7 d. * 19 H. 6. 8. b. becauſe it is no diſinheritance.] 
And where after confeſſion of waſte the plaintiff had a writ of inquiry of damages, and it was found 
1d. per curiam, 0 judgment (ball be entered; and by Anderſon, if judgment had been entered, it had 


been error; for the value of waſte ſhall be to 40d. at the leaſt. Noy. 4. Thore v. Thomas. 


F. N. 8. [Z. But if in writ of waſte of diverſe things, the waſte be found 
S. (e) in ſeveral, though the damages are in every particular but to a ſmall 
ſum, yet the plaintiff ſhall have judgement, becauſe all together 
where the makes a great ſum. * 14 H. 4. 11. b. Adjudged 9 H. 6. 66, b. 
damage Co. Litt. 54.1 


was found | 
in one houſe to the value of 2od. and in another to the value of 22d. and {in another to the value of 


12d. But otherwiſe Where the finding is in one or two things only to a ſmall value. Br. Waſte, 
pl. 70. cites S. C. 


Br. Waſte, [. If the jury find the waſte in @ grange to be but ts the value 

2 ne of 3 5. the plaintiff ſhall not have judgment, becauſe the leſſee was 

855 not bound to ſuſtain a grange of ſo ſmall a value. 38 E. 3. 7. b. 
adjudged. ] | | 

F. R. B. [5. The deſtruction of trees to the value of 3 5. 4 d. is waſte pu- 


60. f. : | 
60. (<) 175 niſhable, Co. Litt. 45.) 


_ adjudged waſte. ; : 


S. P. a Inſt. 6. Waſte done by a guardian to the value of 20 d. was ad- 
306. And judged waſte and the plaintiff recovered. F. N. B. 60. (P) cites 


— H. 34. E. 3. and in the new notes there (e) cites 12 f. 8. 1. 7 


points not H. 6. 38. 
©: What 
val uc the waſte ſhall be. 


[O] V bat 


caſe 


8 


Tage. 


[O] What Perſon ſhall have Action of Waſte; 


land for Waſte done before his own Time.] 


458 


II. T HE ward may have action of waſte again guardian Br, Waſte, 


E. 3 ro. BL 


within age. 


PI. 49. cites 


* —— 


He may hve action within age, by the Hatute which æuilla that the guardian render d image ta the heir, 


if the ap 1d loft does not . Hice to the value of the dima t before the ag? of the ber. 


vaſte lay for him at full age by the COmmIn 4. Br. Waſte, pl. 68. cites 22 H. ＋ 3 


And alſo action of: 
Ang. 


the ſame law againſt tenant in diser; and in thoſę caſes the ſtatute ſhall not be rehearſed in ther 


writ; per Hanke. Ibid. 


2. The ſucceſſor abbot or prior ſhall have action of waſte for 


waſte done in the time of the predeceſſor. 18 E. 4. 16. Fitzh, 
Nu. 59. D. * 42 E. 3. 22. 10 H. 7. 2. b. + 32H. 4 2. b.] 


14591 
Br. Waſte, 
pl. 20. Cites 


8. C.—— + Br. Waſte, pl. 58. cites S. C.——Wiſte by an abbot of a ſtone zuall, and permitting a houfe 


4 fill, and cutting apple=trets, &c. por leuſe made by the predece 9. 


And per Cur. d ſtroy ing of. @ 


22. ll withia a He is watte; for it is parcel of the franktenement. Br, Vyaite, pl. 143. cites 10 H. 


” * 
1 2 


3. The ſucceſſor prior of an hoſpital ſhall have waſte for waſte 
done in time of predeceſtor, becauſe he is not to allege the waſte 
to be to his diſinheritance, but generally to the diſinheritance 
of the houſe and hofpital. * 42 E. 3. 21 b. 22 b. Fitzh. Na. 59. 

0)] | 
4. But the ſucceſſor of ſuch per/in who may make a teſlament, 
ſhall not have action of waite for waſte done in time of his prede- 
ceſſor. 2 H. 4. 2. b.)] 

5. 4; the ſucceſſor of a biſbap ſnall not have action for waſte 
done in the time of his predeceſſor. ® 2 H. 3. 2. b. Coke's Litt. 
53. b. Dubitatur 39 E. 3. 15. b.] 

Co Litt. 53. b. (f) S. P. F. N. B. $9. (O0) S. P. 


® Br. 
Watte, pL 
29. Cites 
S. Go 


Br. Waſte, 
pl. 58. cites 
Js C. 


* Rr. 
Waite, pl. 
55. Cites 
8. C,—- 


But if leſſee for life or years of the for- 


mer biſhop, dies, does waſte the ſee being void, the ſuccetior ſhall have action of waſte. Co. 


Litt. 356. 4. F. N. B. 112. (H) S. P. 

6. The /ame law of a ſucceſſor archdeacon. 2 H. 4. 2. b. ad- 
judged.] 

7. The ſame law of parſon. Co. Litt. 53. b.] 


Pr. Waſte, 
PI. 58. cites 
Is Goo ©: 
F. N. Be 

9. (O) S. 


| | 5 
P.——S.P. And / it is of the ſucceſſor of a prebendary. F. N. B. 57. (F)——Br. Waſte, pl. 58. 


cries M. 2 H. 4. 2. S. P. 


[ 8. The ſame law | of a maſter of an hoſpital, Co. Litt. 


53. b. 


F. N. 
5. — he 


Same law of mayer and commona/ty, Br. Waſte, pl. 58. cites M. 2 A. 4. 2. 


[9. The heir ſhall not have action of waſte for waſte done in 
the time of his anceſtor, becauſe his writ ought to be that it was 
to his * difinheritance, the which he cannot ſay. + 42 E. 3. 22. 
I 45 E. 3. 3. b. adjudged || 11 H. 4. 32. b. 9 H. 6. 10. b. 11. Co. 
J. itt. 53. b. 2 H. 4. 3. b. and there it is faid, that there was an 
ordinance (now repcaled) made 20 E. 1. called William Bot- 

8 8 > FS | teler, 


* Fol. 82 10 


D 


Wang 
1 * 


r 


e . 


4 
7 
bs 
* 
Oo 
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459 „„ ial, 
Wate, bt teler, that the heir ſhould have action.) 38 E. 3. 24. Admitted 
29. cites ; 
- ON by iffue. ] 
+ Br. Waſte, pl. 4r. cites S. C. Br. Waſte, pl. 67. cites S. C. | 

Lands given to two, and the heirs 5f one of them; he that has tie fee ſhall no: have an action of 
waſte upon the ſtatute of Glouceſter, for that they are jointenants; but his Hg thall have an ac- 
tion of waſte againſt the tenant for life. Co. Litt. 53. b. Bit this muſt be intended for 
wafte 3 after the death of his anceſtor, who was the other jointenaat. See Br. Walte, pl. 56. 
ces 50 E. 3. 9. | 

If leffee does waſte in the life of leſfor, the hir can have no action of waſte for this, becauſe 
he cannet recover the treble damages, ſo neither can the 2x72, becauſe he cannot recover locum 
vaſtatum, the inheritance whereof is in the heir. Wemw. Ott. of Ex. 67. See (E) pl. 17. 
zn the notes. LPs : 


Br. Waſte, [10. So bord by eſcheat of a reverſion ſhall not have action for 
pl. 117-. Waſte done before the eſcheat. 45 E. 3. 3. b.] 


cires S. C. 
E eee tit. Eſcheat. 


[11. If the father dies ſeiſed of a reverſion, and then waſte is cm- 
matted, and the eldeſt fon and heir dies before action brought, with- 
out iſſue, the 2d fon ſhall not puniſh this waſte; for it is a good plea 
in action by him, that he had an elder brother who ſurvived the 

1460 father, after whoſe death no waſte [was] done. 9 H. 6. 10. 
b. I1.] , 

1 [I2. The altenee ſhall not have action of waſte for waſte done 

waſte done mean between the grant , the reverſion and attornment. 18 l. 

berween 6. 22.1] ö 5 

the fnne le- | . | | 

vied and the attornment; by the beſt opinion of the court. Br. Waſte, pl. 50. cites 43 

E. J» 15» 


13. Ss the alzenor ſhall not puniſh this waſte. 18 H. 6. 23.] 
14. If leſſee for life and his leſſer join in a leaſe for years by inden- 
ture, and leſſee for life dies, the ſurviving le//or thall have the 
action for waſte done, and ſhall count that he did demiſe alone. 
Brownl. 238. Trin. 8 Jac. Bedell v. Bedell. | 
15. Succeeding lord thall not have waſte for waſte done in time 
of a preceding lord. Reſolved 2 Sid. 9. Mich, 1657. B. R. in caſe 
of Chamberlaine v. Drake. 8 | | 
8. P. Per 16. Fine levied without conſideration or uſe expreſſed, is to 
Vaughan the uſe of the conuſor and his heirs, who may have action of 
1223 waſte after the fine for waſte committed before, as well as he 
27 watcr- could before the fine; per Vaughan Ch. J. Vaugh. 43. Hill. 21 
head v- & 22 Car. 2. in caſe of Dixon v. Harriſon, Cites Sir Moyle Finch's 


Earrifon, cafe, 6 Rep. 68. b. 


cites S. C. 


[PJ What Perſon ſhall have [ Waſte.] In re- 
Sheet of Ejtate. 
5. P. 2 [I. of Remainder in fee ſhall have action of waſte, 45 E. 3. 3. 
Inſt- 301. 48 E. 3. 16. 3 H. 6. 1. 14 H. 6. 25. b. 27 E. 3. 87. b. 
Dubitatur 17 L. 3. 8. | . 3 
| 2, 


Malle. af 


2. A remaindtr in tail ſhall have action of waſte, * 42 E. 3. x Br. 
"aſte pl. 
19. 48 E. 3. 16. + 50 E. 3. 3. b. 2 H. 4. 20. Ne 
& © + Br. Waſte, pl. 56. cites S. C.. P. 2 Inſt. zot. where land 
is deviſ-d to A. for life, remainder to B. in tail, waſte lies for B. againſt A. Hutt - 110. Cook 


— 


v. Cook. 8 
[3. Reverſioner in tail ſhall have action of waſte, 45 E. 


3. 3 57 „ 
4. Lord by eſcheat of a reverſion or remainder in ſee ſhall have . 
action of waſte, * 45 E. 3. 3. adjudged. - + 11 H. 4. 10 b. Wade, pt. 

0. cit 
13 H. 6. 1. | bs SC 
+ Ibid. pl. 65. cites S. C. —f Ibid. pl. 6. cites S. C.Ihid. pl. 109. S. P. cites 5 H. 7. 5. 


[ 5. Tenant in tail after poſſibility ſhall not have action of waſte See (F. a) 
againſt leſſee, for in effect he has but for life. * 2 H. 4. 20. 22. b. —_ — 


3 H. 4. 5. b. Co. Litt. 53. b.) | 5 
8. &. 
[6. If 2 jaintenants and to the heirs of one are, and they leaſe for F. N. B. 
life, they beth ſhall have action of waſte. 46 E. 3. 17.] $9,009 


Co. Lite, 53. b. (d) 


[7. But if 2 jointenants are, and to the heirs of one, if he who has Br. Waſte, 
for life does waſte, the other who has fee ſhall not have waſte againſt * —— 


him tor cauſe of their joint purchaſe. 50 E. 3. 3. b.] Br. Entre 
[8. But his heir ſhall have action for ay done after his death, Cong. pl. 
17 E. 3. 36. b. 68. b. 21 E. 3. 33. b. 24 E. 3. 27. b.] 3 


| ſaid elſewhere. lle that has the inheritance ſhall have no action of vue by the fluute of Glau- 


ceſter, & but upon the ſtatute of V. 2. he ſpali have an uction of waſte, Co. Lit, 200. b. — 8. P. For 
no other action of waſte can he have. 2 Inſt 403. S. P. as to the ſtatute of Glouceſter, be- 
cauſe they are jointenants, but his heir ſhall have ſuch action againſt tenant for liſe. Co. Litt. 5 3. 
b. {vu)—— Co. Litt. 247. b. S. P. » *[46 1 1 


[o. If leaſe for life be to one remainder to the baron and ſeme and 

to the heirs of the baron,' baron and feme may join in action of waſte. 

17 E. 3. 7. b. 50% | De. 

ro. A purchaſer ſhall have action of waſte, though the ſtatute . waſte. 

7 . TP the cate 

ſpeaks of theſe who are inheritors. 17 E. 3. 7. b.] ds 
man /eaſ-d for years, and within the term ouſted the termor, and inferffed the pluinti , the tet ner re-entered, 
and the feoff.e brought aFtion of waſic, and the ter mor plead: d nd waſte done, and found for the plaintiF, 
and he recovered by award; for here needs no attornment where the ter mor was ouſted and li- 
very made; and the action was brought as e, and well; for he may wourh in proxeipe quod rede 


* 


dat, and is aſſignee. Br. Waſte, pl. 72. cites 5 H. 5. 12. 


[11. If a reverſion be granted to two and to the heirs of one of them F. N. B. 
they ſhall join in action of waſte, Co. Litt. 53. b.] $9-(F9 es 


25.-Contra 2 Mod. 61. Curtis v. Bourn. 


L 12. So the ſurviving coparcener and tenant by the curteſy ſhall 
join in action of waſte. Co. Litt. 53. b.] 

[ 13. If two coparceners are of a reverſion, and waſte is committed, p. N. B. 6o. 
an 


then one coparcener dies, yet the aunt and the niece ſhall join in (R) 1 P. 
1 * ier. | and the new 
an action of waſte, ® Co. Litt. 53. b.] nad tors 


t) ſay, ſee 11 E. 2. Waſte 115. 45 E. 3. 3. b. 11 H. 4. 16. b. 48 E. 3. 14. b. 35 H. 6. 23. h. 
Kelw. 105. a. Nat. Br. 101, 22 it 6.12. 49 E. 3 


4% 
® Treby Ch. J. much doubted of this caſe; for all books there cited are nothing to the pur- 
pole, 


— rhe a 
gdh ls 


r on LE 


P 


4 mo 


—__ 


N ; SM 1 
ö rn 


vet, , ee Perm Rs 17 "wp rag8, 1 
2 * * 6 N CET * * 


n 


46¹ Caſte, 
poſe; except one viz. Br. Waſte 41. and hedays;that this was a ſtrange caſe, where one of them 


could not recover for part, viz. damages. Lutw. Soz. in cale of Eaſtcourt v. Weekes, 
Doubted per 3 Juſt. 1 Salk. 187. S. C. : 


33 14. 13 E . cap. T2. Fhereas ttos or more * do hold wood, turf- 
e AY lant, or fiſhing, or other ſuch thing + in common, wherein none knitveth 
beujes, or » bis ſeveral, and feme of them ꝓ da waſle againſt the minds of the other, 
ether pla- am action may lie by a writ of waſte. 

ces tor the | 
habitation of man; for one-jointenant or tenant in common might have had for reparation of 
them a writ-de reparatione facienda. 2 Inſt, 403. 

S Theſe words (de bid imply a freehold at leaft. 2 Inſt. 403. 

Tf woods. be letten to tauo, the on- for life, avd the other for years, they are not within this ſt2tute, 
in reſpect of the ſaid words (do hold) 2 Inſt. 403. 

Tneſe words do dt at well jorntenants as tenants in common ; for both of them hold in com- 
muni, and fo do old books and records term them both; but though the generality of theſe 
words do extend tour ceners, yet gh good cunſtruction they are not within the purview of this 
act, becauſe they were compellable to make partition: for this act extends not to them that had 
remedy by the common law. 2 Tuſt. 403.—S. P. per Fitzber bert and Baldwin Ch. J. Br. 
Waſte, pl. 4. cites 27 H. 8. 13. But Brooke ſays, quere at this day; for now writ of partition 
ts given between joiatcnants and tenants in common by the ſtutnte of .31 & 32 II. 8. 

A parſon of a church beuſg tenant in common with another ſhall have an action of waſte upon! 
this ſtat ute. 2 Inſt. 403. F. N. B. 49. (8. P. See (B) pl. 5. - And it is holden, 
that an action of waſte upon this act is maintainable between jointenants or tenants in common 
for lives, and vet the words of the writ be, ad exhæredationem. 2 Inſt. 403. 

EWhat ſhall be ſaid waſte or deſtruction in a tenant fur life, &c, fliall be ſaid waſte within 


this act. 2 Iuſt. 403. 


> If two tenants in common are of a wood, and the one lenſet bis part to the other for years, and he 
fells the trees and does waſte, he ſhall. be puniſhed for the moiety of the waite, and the leſſor 
Mall recover the moisty of the place waſted ; per D; er and Weſton, Mo. 71. pl. 194. Tris, 
6 Eliz. Anon. : 


He h And when it is come unto judgment, the defendant, ſhall chuſe eite 


te bis part in a place certain, by the ſh:riff, and by il e veto, oath, 


convenment 


fa as the and aſſignment * of his neighbours, ſworn and tried for the ſame intent, 


- {ball * er elſe he ſhall grant te take nothing from henceforth in the ſame wood, 
RE of. 2 4 , : 
5 tur f land, and ſuch other, but as his partners will take. 

Lord Coke ſays the defendant { quzre if it ſhould not be (the party injured) ] hath at this 
day a further election, either to have an action of waſte upon this act, or a writ of partition by 
the late ſtatute. [And in the margin cites} 28. ¶ but it ſeems it ſhould be 31] H. 8. cap. 1. aud 
42 H. 8. Cap. 32 2 Iuſt. 404+ 
*[462] * "0 * . * 

Thus is ver And if he do chuſs to take his part in a place certain, the part waſted 
0 be taken Hall be aſſigned for his part, as it was before he committed the waſte. 


- fitzral'y; f. 8 ; A 
it m be And there is ſuch a_writ in this caſe, that is to ſay, cum A. & B. 


be nay Þ> N a 8 
that the tenent boſcum pro indiviſe, B. fecit vaſtum, Tc. 

place : l . 
waſted is more than his portion; and therefore it mf be underſt of ſo much as belongs to his part. 


2 Init. 404. | 
| 15. If baron, and feme make a leaſe, and the baron dies, and the 
feme brings waſte, this is well, for it affirms the leaſe ; for it was 
not void. And it is no plea, that the feme had nothing but in co- 
parcenary with one A. who is in full life not named in tae writ, &c. 
Br. Waſte, pl. 94. cites 22 Hf. 6. 24. : 


Br. Sur- 16. Where a man leaſes for life, and has iſſue two daughters, and 


render, pl. dies, and the one takes baron, and the tenant grants his ęſlate te the 


. t baron and feme, this is no ſurrender; per V aviſor, clearly. And if 


where ihr, they commit waſte, the other ſiſter hall have writ of waſte againſt 


them 


B, 


. 
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them in all their names, and the baron and feme ſhall be ſummoned r + coliira 
and ſevered, Br. Waſte, pl. 106. cites 21 H. 7. 40. andthe be- 


nant for life 2 


grants his eſtate to the one, this is no ſurrender but for the one moiety ; and of the other moiety, 


the other may have writ of waſte. 


17. If he in reverſion and the tenant for life join in à leaſe for See Le. 
life, and the tenant does waſte, both ſhall join in writ of waſte, and 22 py 
the tenant for life ſhall recover the franktenement, and he in re- m4 hag : 
verſion the damages. And ſo from hence it ſeems, that the leaſe B. R. 

is as well the leaſe of the tenant for life as of him in reverſion. i mal bo 
Quod nota. Br. Leaſe, pl. 2. cites 27 H. 8. 13. per Fitzh. bands. 
Shelley and Baldwin. | 

18. Guardian in ſocage ſhall not puniſh waſte done by a ſtranger. 


F. N. B. 59. (G) and in the new notes (e) ſays, ſee 46 E. 3. 17. 


Perk. 1 13. b. 4 E. 3. 16. | 


19. Leſſee for ſes remainder in tail, the remainder in fee unto the 
l:ſee for life; if he commits waſte, he ſhall be puniſhed by him ii 
the remainder in tail; and yet the leſſee for life hath the remainder in 
fee, but there is a meſne eſtate off inheritance &c, F. N. B. 60.(B) 

20. Grantee by fine of the reverſion ſhall not have a writ of watte Se grants 
againſt the tenant, before the tenant attorns; hut if a reverſion n 


8 5 | 0 verſion by 
eſcheats to the lord, he ſhall have waſte without attornment. F. N. 5, king, by 


B. 60. (I) and the new notes there (e) cites 34 H. 6. 6. 5 H. 7. bis letters 


patents 
ſhall have 
waſte without attornment. F. N. B. 6c. (I) 


19. Nat. Br. 269. 


21. Deviſee of revenſum in fee ſhall have waſte without attorn- Deviſee of 
. the rever- 
have waſte, Br. Waſte, pl. 12 f. cites 34 H. 6. 5. 6. 


22. Two coparceners are, and one has iſſue and dies, and her huſ- Ibid. in the 
band is tenant by the curteſy, and commits waſte, his ſon ſhall not we 
have waſte againſt him without naming the other coparcener ; but if cites 9 H. 6. 
he bring ſuch * writ, it ſhall abate. F. N. B. 60. (R) cites Paſch, 11. b. Pu- 
2 H. 6. title Waſte. N birum bas 

: | Kelw. fol. 
103. a. pl. 64. is that the iſ alone ſhall have it. 15 H. 7. 14.— In waſte 5% the heir, it is a good 
plea that the plaintiff has another copar cener in full life not named, judgment of the u rit; for the one 
cannot have action without the other, Br. Waſte, pl. 8. cites 9 H. 6. 11. * [ 46 3] 


23. If there are 3 tenants in common pro indiviſe, and one com- 
mits waſte, the other two ought to join in an action of waſte 
againſt the 3d. F. N. B. 60. (8) e 3 E. 2. Waſte. | 
24. Me perſon ſhall have an action of waſte, unleſs he has the im- None ſhall 
mediate late of inheritance; but ſometimes another ſhall join with have waſte, 


him for conformity. Co. Litt. 53. b. (d) a _ by ng 


in fee ſimple or fee-tail. But a parſon or prebendary ſhall have a writ of waſt: upon their leaſe yet 


ſome ſay they have not the fre- ſimple in them(elves alone. F. N. B 60. (K) and the new notes 


there (a) cites Fitzh. Waſte, 5. Lit. 145. Nat. Br. 36.58. P. F. N. B. 57. (F —A * parſon, 
vicar, ar cluliacun, prebendui y, chantry-prieſt, and the like, ſhall have an action of waſte. Co. Lut. 
gi * . . : . . 
8. P. but he cannot have writ of right. Br. Waſte, pl. 144. cites 10 H. 7. 5. 


25. If1 grant the reverſion of my tenant for life to another fer 
life, now ſhall not I have an action of waſte, But if I releaſe 
| | to 


r 


D 


, * Woo n 8 
e A nme Re „ee 4; 


eee 


0 Ur 7 Ig. - * 
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to the grantee for life and his heirs, now he has the fee-ſimple, and 

ſhall puniſh the waſte done after. Co. Litt. 273. a. b. 
As if nt 26. In ſome ſpecial cafes an action of waſte ſhall lie, albeit the 
for 2 : leſſor had nothing in the revenſion at the time of the waſte done. Co. 
235 F | 


fee upon condition, and waſte is done, and after the I re-enters for the condition broken, in this caſe 


the leſſor ſhall have an action of waſte. Co. Litt. 356. a. 


So if leſſee for liſe be diſſciſed, and waſte is done, the leTee re-enters, an action of waſte /hall be 


mointamed again the ſie, and ſo in like caſes; and yet in none of theſe caſes the plaintiff in the ' 
action of waſte had any thing in the reverſion at the time of the waſte made; but theſe ſpecial 


caſes have their ſeveral and eſpecial reaſons. Co. Litt. 356. a, 


27. Leaſe for life, remainder to baron and feme in ſpecial tail. 
Leſſee dees waſte, Feme dies without iſſue. The baron cannot have 
waſte by the ſtatute. But Brown ſaid, if the remainder be limited 
over to the baron and his heirs, and the wife dies after waſte 
done, he thinks the baron ſhall have waſte, becauſe the tenancy in 
tail after poſſeſſion, is drowned in the inheritance. Quod Dyer 
negavit. Mo. 18. pl. 64. Mich. 2 Eliz. in an anonimous caſe. 

28. Leaſefor life, Leſſee for life leaſes for years, and after ſurren- 
ders to him in rever/ion in fee. He in reverſion ſhall not have 
waſte, becauſe the tenant for life, who ſurrendered, could not have 
-waſte in this caſe ; per Popham. Mo. 94. pl. 232. Paſch. 12 Eliz. 
in caſe of Ld. Treafurer v. Barton. | 

29. Ss if tenant for liſe purchaſed reverſion in fee, he ſhall not 
have waſte during his own life. Mo. 94. pl. 232. Paſch. 12 Eliz. 
in Caſe of Ld. Treaſurer v. Barton. 

30. A leaſe was made to. A. for EG the remainder 10 B. in tail 
the remainder to the right heirs of B. who bargains and ſells all his 
eſtate, or /evies a fine with proclamations of it 16 D. A. commits 
waſte. It was holden by the court, that D. ſhall not puniſh him in 
an action of waſte; for nothing paſſes to him but during the life 
of the grantor, viz. as to the remainder in tail, in reſpect of which 
eſtate the action of waſte is only maintainable : for although that the 
fee · ſimple paſſeth to the grantee or conuſee, yet in reſpect of that 
an action of waſte is not maintainable, until the eſtate-tail be ſpent. 
3 Le. 60. pl. 88. Hill. 18 Eliz. in C. B. Owen and Sadler's 

2. | 

| i. A. tenant for life, remainder to B. in taile, B. bargained and 

[ 464 ] fat to J. S. and — —4 and levied a fine to the uſes according]y- 

A. commits waſte, J. S. brought action, and declared againſt him, but 

did not ſet forth the fine to be with proclamations, for which reaſon the 

juſtices thought they ought to intend it to be without proclamation, 

and then they ſay, that the bargainee is not ſuch a grantee of the re- 

verſion as may have waſte, notwithſtanding that he has the rever- 

. fionto him and his heirs; for his eſtate is only for the life of tenant 

4 in tail, there being no diſcontinuance, Mo. 220. pl. 359. Mich. 
5 27 & 28 Eliz. Owen's caſe. | i 

32. A man's farmer committed waſte, and afterwards he in fe- 

verſion covenanted to fland ſeiſad to the uſe of his wife for life, and 

after to the uſe of himſelf and his heirs ; his wife dies; if he be in 


his fee untouched, he ſhall puniſh the waſte; if he be in by the ” 
tute, 


aſte. 
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tote, he ſhall not puniſh it. Ld. Bacon on the Statute of Uſes, 


353» 354+ | a 
1 Huſband and wife during the coverture make a leaſe, They 


ſhall join in the action of waſte. Brownl. 238. Anon. 
34. A man ſeiſed in fee ſhall not have an action of waſte for neg- 


lgent waſte againſt his leſſee at will, but if leſſee at will to leſſee for 
Mars does ſuch negligent waſte, the leſſee for years may have an 
action againſt him, becauſe he is anfwerable ov:7 to his leſſor. Not 


but that he, as well as a tenant in fee, might ſecure himſelf by co- 
venant, 1 Salk. 19. pl. 9. Paſch. 13 W. 3. B. R. Panton v. 
liham. 

35. Tenant in tail by leaſe and releaſe, or by bargain and ſale, or 
by covenant to ſtand ſeiſed, conveys to B. and his heirs, the eſtate 
tail is not in abeyance but in the alienees, and not in the tenant in 
tail, and he cannot afterwards bring waſte for waſte done after; 
per Holt, Ch, J. 2 Salk. 620. Trin. 1 Ann. B. R. in caſe of Ma- 
A -* : RE | 

36. If there be tenant for life, remainder in tail, and the tenunt 
in tail releaſes to the tenant for life all his right, this had put the 
tail in abeyance ; ſo that he could not aferwards have maintained an 
action of waſte; but if the remainder had been in fee, and he in re- 
mainder had releaſed all his right, the remainder {till continues in 
the tenant in fee, and he may have an action of waſte, And the 
reaſon of the difference is this, that when the tenant in fee releaſes 
all his right, he only confirms the eſtate to tenant for life, during 
his life; and for want of words of inheritance, it paſſes no farther 
intereſt, and therefore he has fill a remainder depending on an 
eſtate. for life, to which an action of waſte belongs. But tenant in 
tail cannot by the releafe of all his right paſs an eſtate during the 
life of the releaſee, but * only paſſes an eſtate during his own life; 


Same dif- 
ference was 
agree 
Carth. 203. 
Hill. 3 W. 

& M. in 

B. R. in 
cafe of 
Cudlip v. 
Rundle. 


= 


Litt, 8. 
649, 6 50. 
and Ld. 
Cokes 
Commen- 
tary upon 
NR. 
Lito 345 

a. b. ac- 
cord ngly. 
— But 
that tenant 
in tail can- 
not grant 
any greater - 
eſtate than 
for his own 


and therefore having put all his right out of him he cannot bring an life, was 
action relating to ſuch right. G. Treat. of Ten. 119, 120. e 


after poſſibility 1b. as and the notes there. 


Ch. J. to which the reſt of the judges agreed; and held that his grantee has a baſe fee not de- 
termined by the death of tenant in tail, but continuing in the grantee or relefſee, &c. till actual 
entry made by the iſſue in tail. See the reaſons thereof, 7 Mod. 23. Trin. 1 Annæ, B. R. Machil 
v. Clarke. — See S. C. accordingly, 2 Salk, 619, And Matchel v. Clerk, S. C. accord - 
ingly, 11 Mod. 19.—- And Comyn's Rep. 120. S. C. 


[Q] Asgainſi whom the Action lies. Ia Reſpect of | 465 ] 
| the Eſtate of the Leſſee. 8 
— 


[I. ACTION of waſte does not lie againſt tenant in tail S. P. reſol- 
' after poſſibility, for the highneſs of the eſtate which was ws It. Rep. 


5 n a.Paſcl 
once in him of inheritance, and alſo as ſome ſay, becauſe the eſtate 13 Jac. B. 
was not within the flatute at the creation. 39 E. 3. 16 3 

ew . 


Bowles's Caſe, 0, N. B. 59. (P) S. i P. But ſuch tenant ſhall not have the trees, 
cc. which he cuts. 4 Rep. 63. Paſch. 31 Eliz. B. R. in Herlakenden's caſe See tit. Tayie 


{2 If 


V O. XXI 


P 
RS 4 > > 8 


r 


465 Maſte. 


[ 2. If a leafe for life be made to à villein, and the lord enters, 
and ny does waſie, though he comes in in the poſt, yet action of 
” e] lies againſt him for waſte done by himfelf. Co. Litt. 54. 
8. P. — 3. Action of waſte lies againſt an occupant for life, becauſe he 
af the has the eſtate of the leſſee for life, and holds in for life as the fatute 
lord who mentions. Co. 6. Dean and Chapter of Worceſter, 37. b. re- 
ebe ben ſolved. Co. Litt. 44. b. 54. [a.] 26 
for 1 f. 

II. If leffee for life be attainted of treaſon, by which the leaſe is 
forfeited to the #:ng, who grants it over to J. S. and he after does 
waſte, though he comes in en le pot, yet action of waſte lies againſt 
him. P. 12 Ja. B. R. Darcie's caſe ; per Coke. ] 

F. N. B. 58. 5. An action of waſte does not lie againſt tenant by flatute mer- 


(0 3 chant, elegit, or ſtaple, becauſe it is not an eſtate for life or years, 


new notes and the /tatute mentions theſe who held in any manner for life er 


there (2) years. Co. 6. Dean and Chapter of Worceſter, 37. a. b. agreed, 
eites 21 E. Co. Litt. 54. Contra Fitzh. Na. 58 H. and there ſaid, that in the 


26. that a . : . . , . . . 
ire facias Regiſter is a writ againſt him; quod vide 75. But in the margin, 
was quære if it be maintainable by the law again{t him, apud Belford, 
brought anno 7. ] RT 
againſt a 


tenant by elegit, who had cut trees, to pay the reſidue of the monty to anſwer for the trees cut, and for the 
plaintiff t have bis land agam; per Curiam. By the ſtatute againſt cutting trees this is in the nature 
of a treſpaſs, and lies not in account, nor is he puniſhable in waſte, but in an dien on the caſe only, 
— Waſte lies not againſt tenant by elegit, but writ of account 5 quod nota bene. Br. Walte, pl. 


5 78. cites 21 E. 3. 30. | 
If ſuch te- { 6. Some books give the reaſon of it to be becauſe the conuſor, 


nant cuts — — . 
nente, it he commits waſte, may have a venire facias ad computandum, and 


firks th: ſo the damage for the waſte ſhall be recouped. Fitzh. Na. 58. b. 


debt, and [H.] ] | 

the conu- . | 

for may have ſcire facias ad computandum. 3 Mod. 93. Arg. in cafe of the mayor and commo- 
nalty of Norwich v. Johnſon. Br. Waſte, pl. 138. S. P. cites 23 H. 8. 


Br. Waſte, {| 7- An action of waſte lies againſt a deviſee, and the writ may 
pl. 132 ſuppoſe it e legaticne; for it is within the equity of the fatute. 10 


Led 


; cites 8.0. H. 6. 8. b. adjudged. Co. 10. ] 


— T heloal's 
Dig. of Writs, lib, 10. cap. 5. f. 26. cites S. C. 


8. P. canza FT 8, No action of waſte lies againſt guardian in ſocage, but an 


8 89. account or treſpaſs. Co. Litt. 54. 
and 2 Inſt. 135. ſays, the heir within age ſhall have an action of waſte againſt the guardian, in 


ſocage. But F. N. B. 59. (E) in the new notes there, (d) it ſays that th Vir in this caſe ſhall 
have account or treſpaſs, but not waſte, and cites 46 E. 3. 17. 7 H. 6. 23. 17 E. 3. 7. 7 E. 3. 54 
2 H. 5. 7. And ibid. (A) in the new notes there (d) ſays, note, waſte does not lie againft 
guardian in ſocage, but only account or treſpaſs, according to the nature of the waſte, and tays t- 
was adjudged 26 E. 3. Waſte, 100. | 
If guardian in ſacage in right of bit wife does waſte, the writ ſhall be againſt the huſband only, 
Browul. 239. cites MM. 27 E. 1. Rot. 329. 
If guardian # chivalry commit 3 the heir ſhall have an action of waſte as well at full age 
as within age. And if a man be in ward unto the lord by reaſon of the uſe of lands, becauie 
that certain perſons were ſeiſed in fee of the lands holden by knights ſervice unto the uſe of hit 
father and his heirs ; now if the guardian commit waſte, the heir within age or © full age, ſhall 
have the action of waſte agaiuſt the guardian, and yet the heir hes not the reverſion of the lands 
but the uſe oply. But that is given by the ſtatute of 4 H. 7. cap. 17. F. N. B. 59. (A) 


466] 1 Þ If 


ers, 


mo- 


10 


Wale. 
9. If a man diſſeiſes the tenant for 25 and does waſte, action of 


waſte lies againſt the tenant for term 0 75 for he may have his re- 
medy over againſt the diſſeiſor. Br. Waſte, pl. 138. cites 23 
H. 8 


10. If an eſtate of lands be made to baron and feme to hold to 
them 1 the coverture, &c. if they do waſte, the feoffor ſhall 
have writ of waſte againſt them. Litt. S. 380. 381. 

11, If an eſtate be made t A. and his heirs during the life of 
B. A. dies, the heir of A. ſhall be puniſhed in an action of waſte, Co. 
Litt. 54. a. (s) . R 

12. If a man make a leaſe for years, and puts out the leſſee, and 
makes a leaſe for life, and the leſſee for years enters upon the leſſee for 
life, and does waſie, the leſſee for life ſhall not be puniſhed therefore. 
2 Inſt. 303. | 5 

13. Ele for years makes a leaſe of one moiety to A. and of the 
ether moiety to B. A. does waſte; the action thall be againſt both; 
for the waſte of the one is the waſte of the other. Brownl. 238. 


Anon. 


[R] Againſt whom it lies. 


1. IF feme leſſee for life takes baron, who does waſte, action lies 
b I ang both, 3441 6. 31. 17 E. 3. 68. 4 

2. [ [And] if feme leſſee for life takes baron who commits waſte 
and dies, action of waſte lies againſt the feme for it. Time E. 1. 
Fitzh. Waſte 128, ] 

[ 3. If baron and feme leſſees for life are, and baron does waſte, 
and dies, the feme ſhall be puniſhed in waſte, if /be agrees to the 
eftate. 21 H. 6. 24. b. Cooke Litt. 54. Contra 42 E. 3. 23. 2 H. 
4. 8. Curia. Time of E. 1. Fitzh. Waſte 128. demurrer. ] 
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Fol. 327. 


Conn nnd 


Br. Waſte, 
pl. 138. 
on 23 H. 


Kelw. 113. 
pl. 42.— 
Though 

there have 
beenvariety 
of opinions 


in our books, Co. Litt. 54. a. (o) See the cafes there cited in Marg. — She ſhall be puniſhed 
for the waſte done by her huſband in like manner as if a ſtranger had done it, and after the 


death of her huſband ſhe is in from the leſſor. 2-Inft. 403. 


1 [ 4+ But if ſbe waives the eſtate, ſhe ſhall not be charged. 21 H. 
« 24. b.] | "> 


: [ 5. So upon leaſe for years made to the baron and feme, waſte Br. Waſt, pl. 


lies againſt both. 2 H. 4. 19. b.] | 

[ 6. So upon leaſe ? life to them, waſte lies againſt both. 
Time of E. 1. Fitzh. Waſte 128. ] : | 

7. If feme commits waſte, and takes baron, the action ſhall be 
brought againſt both. 49 E. 3. 26. ] | 


127. cites 
17 E. 4. 7. 


S. P. and 
the writ 
may be 


2 ſecerunt vaſtum, or quod uxor, dum ſola fuit, fecit vaſtum. Br. Waſte, pl. 35.7 cites 49 


3. 25. per Haſtes and K yrton. 


[ 8. Tenant in dower takes baron who does waſte, and dies, the 
feme ſhall not be puniſhed for this. 15 H. 3. Fitzh. Waſte, 133.] 
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[ 9. But if baron and feme are joint-leſſces for years, and baron The feme 


does waſte, and dies, action of waſte lies for this againſt the feme, 
7 H. 6. 2. b.] | 


ſhall not be 
puniſhed 
for this 


wulle, per Hanke, quod nen negatur. Br. Waſte, pl, $8, cires Ms 2 H. 4+ a—Br. Waſte, pl. 
* 


13 


: 
? 
x 
+ 


* dee eee re e, 3 th 6 A n nn 1 Hs 
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233. cites 23 H. F. that waſte does not lie againſt the feme. But ſays ere if this be not the 
waſte of both; and ſays, ſo ſee where there is fully in the feme, and where not. [Quzre it this 
Eves not mean by her agreeing to the eſtate after the baron's death. See pl. 3. ſupra.) 


S.P. 2Inft. [ 10. If baron ſeijed for life of his wife in right of his wife 
2 7 does waſte, and after the feme dies, no action of waſte fl : 
75-d.re- againſt the baron in the tenuit, becauſe he was ſeiſed only in 


folved per right of his wife, and the franktenement in the feme. Cooke 
tot. Cur. in Litt ] ; 

C. B. Mich. Litt. 54- 

35 & 36 Eliz. CLir rox's cafe, alias, Seu incTE v. CLir ro, that the writ does nat lie ; and 
the reporter ſays, nota reader, this judgment given upon conſideration of the ſtatute of Glouceſter, 
and of opinions obiter in 10 H. 6. 11 & 12. by Strange and Cotteſmore. 46 E. 4.25. 46 E. 3. tit. 
MWaſte in Statham. 8. C. cited by Treby Ch. J. Lutw. 674. in the caſe of Bazox AND Bark. 
LEY ; and ſaid the reaſon is, becauſe it cannot be ſaid that the baron tenuit ex dimiſſione, accoi ding 
to the words of the ſtatute. 


She But if baron poſſeſſed for years in right of the feme, docs 
wa 


e, and after feme dies, action of waſte lies againſt the baron, 
becauſe the law gives the term to him. Cook Litt. 54. b.] 
L 12. If abbet guardian does waſte in land in ward, action of waſte 
lies. 43 E. 3. 8. b.] 5 
F. N. B. 6. [ 13. [But] If abbot guardian does waſte in the land in ward, 
(M)S.P. and dies, he voor is not puniſhable for it. 43 E. 3. 8. b. 3o. b. 
dr. Wane, adjudged. Dubitatur 49 E. 3. 26. b.] 
pl. 55. cites 49 E. 3. 25. Per Belknap, pro lege. Quod non negatur. 


_ = bo. [| 14. But if abbot guardian does waſte, and aſter ig deprJed during 

18 his lite, waſte lies againſt the ſuccgſar. 49 E. 3. 26. b. 

the depoſed adbot's death, without queſtion, Br. Waſte, pl. 55. cites 49 E. 3. 25.— Waſte again/ 

an abbet by on infer; in ward, of waſte done in the tene ments in ward. 1 * defendant ſeid, that the 

war d fell in the time of bis predeceſſor, zul died, after viſe death no 20 e dne; and a good plea, by 

pon the plaintiff ſaid, that he had done waſte after, Quod nota. Br. Watte, pl. 3a» Cites 43 
FLO . 


T rs. And in ſuch cafe the action lis, $ichout numing the monk 
who was abbot at the time. 49 E. 3. 26. ] 

16. If the king commits the wardſiip of the heir in ward unto ano- 
ther, and the committee does waſte, then, upon a ſurmiſe made thereof 
in chancery, the king ſhall ſend a writ unto the cfcheator to go to the 
land, and ſee i waſte be done, and to certify the king thereof in the 
chancery. F. N. B. 59. (B) 8 N 

- 17. Fee do commit waſte in lands which they have in 
their hands in cuſtody, the heir within age, or of full age, ſhall have 
an action of waſte, and ſhall recover treble damages againſt them, and 
they ſhall ſuffer impriſonment 2 years at the leaſt, at the king's plea- 
ſure. And ſo if eſcheators do commit waſte in other lands, ſeiſed inte 
- 4h hands ly inqueſt of office. F. N. B. 59. (B) cites anno 

| 9 18. * -". or other guardians of lands, in the vacation 
1 the temporalities of biſhapricks or abbies, ſhall do no waſte, &c. F. 
B. 59. (B) cites anno 14 E. 3. pro clero, cap. 4 & 5. a 
1468] 19. Lands are given to the huſhand and wife, and to the heirs of 
the body the huſband, the remainder to the hyſband and wife, and to 
the heirs of their 2 bodies begotten, The huſband dies without iſſue. 
The wife ſhall not be tenant in tail after poſſibility z for * 


Waſle, 


der in ſpecial tail was pony void, for that it could never take effect. 
For ſo long as the huſband thould have iſſue, it ſhould inherit by force 


of the general tail; and if the huſband die without ifſue, then the ſpe- 


cial tail cannot take effect, inaſmuch as the iſſue which ſhould inherit 
the eſpecial muſt be begotten by the huſband ; and fo the general, 
which is larger and greater, hath fruſtrated the fpecial which is leſſer; 
and the wife, in that caſe, thall be puniſhed for waſte. Co. Litt. 
28. b. 5 

20. If an 1 be guardian in chivalry, and does waſte, an ac- 
tion of waſte hes againſt him, 2 Inſt. 306. 5 


IS] Againſt whom. Ii reſpect of his Eftate. Fol. 828. 
' 5 


It. I F tenant by the curt:ſy grants over his eſtate, and grantee com- 
| mits waſte, the action of waite ought to be brought againft the 
tenant by the curteſy by the heir, and thereby he ſhall recover the land 


Le. 291. pl. 
357. Arg. 


* 


8. P. 2 Int, 
30t.— 
8 P. 3 Rep. 


2 the aſſignee. Co. Litt. 54. for the privity, which is betwee: 
heir and the tenant by the curteſy.] 23 


Walker's caſe, accordingly. The writ of waſte ſhall always be bronght againſt the tenant in 
dower, or tenant by the curteſy, though they have granted over their eſtates to others. Fitzh. Na. 
B. 55. (E)————S, P. Brownl. 239. Anon. F. N. B. 56. (F) Br. Waſte, pl. 138. 8. P. 
cites old N. B. For none can be tenant by the curteſy or in dower but themſelves, in w hom the 
law has appointed it. 

The reaſon wherefore, at the common law, th- action of waſte did lie againſt the tenant in 
dower, or tenant by the curteſy, albeit they had aſſigned over their eſtates, was, becauſe no ation of 
waſte by the common Io lay againſt the aſſignee for wifle done after the aſſionnnt 5 therefore the action 
of neceſſity did, for ſuch waſte, (after the aſſigument) lie againſt the tenant by the curteſy, or tenant 
in dower, which law continues to this day. 2 Inſt. 300. 


( 2. If tenant in dower grants over her eſtate, and after grantee 8. P. 2 Inſt. 
commits wajt2, yet an action of waſte lies againſt the tenant in dower, 3%. 2 5 


for the privity between them. 30 E. 3. 16. b. 38 E. 3. 23. Ad- 23. b. in 
judged. ] | Walker's 
caſe. 
9 Rep. 142. a. in Beaumont's caſe. Le. 291. pl. 397. Arg S. P. — Brown. 239. Anon. 
Br. Waſte, pl. 66. cites 21 H. 4. 13, 19.-—lt lies againſt her, and not againſt the 
grantee ; for the grantee cannot be tenant in dower; and confirmation by the beir to the tenant in 
«7ver is no bar in this acdlian; becauſe it ſhall not change her eſtate. Br. Waſte, pl. 76. cites 38 E. 
3- 23. | 
The huſband levied a fins, and took back an eflate for life, remainder to his for, and died. The jon en- 
Laus the mother, who aſſigns o her eſtate. Adjudged that waſte lies againſt her as tenant in dower. 
F. N. B. 56. (E) in the new notes there (a) cites 26 E. 3. 76.—See the note to pl. 1. 


[ 3. But if tenant by the curteſy, or tenant in dower, grant over Le. _ pl. 
their eſtate, and grantee docs waſte, be afjignee of the reverſion (be 397; p. 
the aſſignment made before or after the vraſte done) hall have action 2 Inſt. zol. 
of waſte againſt the aſſignee, becaule the privity 1s deſtroyed, Co. 2 

' | ep. 23. b. 
Litt. 84. | inWalker's 
caſe.—F. N. B. 56. (E) S. P. For one cannot hold by the curteſy but of the heir, &c.— He can 
hald of none but the heir, and his heirs By deſcent. Co. Litt. 54+ a+ 316. a. But if froffee of the 
baron endowws the feme, and ſhe aſſigns over her eſtate, waſte lies for him againſt the wife; for the 
plaintiff ſhall not ſuppoſe in his writ, that ſhe held in dower of him ex affignatione ; but only that 
= Oy dower of his heritage. F. N. B. 56. (E) in the new potes there (b) cites 38 E. 3. 23. 

judged. | * 
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2 {Dy L If He for life grants over his eſtate upon condition, and af. 


brought ter grantee commits waffe, and grantor enters for the condition broken, 
againſt the he cannot be charged for the waſte committed by the grantee. 30 


graptee. E. 3. 10. b. Contra Co, Litt. 54, ] 


is in caſe of tenant for years. 2 Inſt. 302.——sS. P. and the place waſted ſhall be recovered. 


Co. Lntt. 54. a. (q)—S. P. 5 Rep. 12. b. in SauxDtRs's caſe, cites 30 E. 3. 16. and Fitzh, 
Waſte, 26, | - 


[ 5. So if leſſee for life makes feoffment upon condition, and feoffee 
commits waite, and after leſſee re-enters for the condition broken, 
action of waſte does not lie againſt him for the waſte committed by 
the feoffee. Contra 39 A fl. 15. by Tank.] 

S. P. And ſo I ©. If Ieſſee for oe or years aſligus over his term, and after takes 
it is of mean the profits, action of waſte lies againſt him by the ſtatute, Co, 
aſſignees; Litt. 54. ] 

the action | 

hes againſt him that takes the profits; but this is by the ſtatute of 11 H. 6. cap. 5. For in that 
caſe rhe pernor of the profits did not hold the land. 2 Inft. 302, 

If tenant for life or years does waſte, and grants over his eſtate, the writ lies againſt him who did 
the waſte, and not againit the grantee F. N. B. 56. (4)—8. P. but if the waſte be done 
after the alienation made, then it lies not againſt the tenant. F. N. B 6c. (L) but ſays, tamen 
quære. 


Br. Waſte, 


31. b. 2dmitted. ] 85 
[.S. If villein does toaſte in the land to him leaſed, and the lord 
enters, the action does not lie againſt the lord for it. 48 E. 3. 19, 
b. Co. Litt. 54. ] | : 
[ 9. If 2 jointenants do waſte, and after the one enters into religion, 
| waſte lies againſt the other alone. 49 E. 3. 5. b.] | 
_ el [ 10. It does not lie againſt tenant at will, 48 E. 3. 25. 
- £2. cite 


S. C. that caſe hes, but not waſte. If tenant at will to him and his heirs, according to the cuſtom, ar 
emuther tenant at <vill cuts trees, action of waſte does not lie, but treſpaſs; per Aſcough Juſt. which was 
not denied by the other juſtices, nor it is not expreſſed if he ſha!l have treſpaſs vi & armis. Br. 
Treſpaſs, pl. 147. cites 21 H. 6. 36.— Br. Waſte, pl. $3. cites S. C. Tenant at will cut down 
vrees, leſſor brought treſpais vi & armis againſt him, and held good, and judgment accordingly. 4 
Le. 257. pl. 271. Trin. 29 Eliz. C. B. Walgrave v. Somerſet. 
cordingly, becauſe otherwiſe he ſhall have no zdion; for waſte is not maintainable.— Co. Litt. 
67. a. S. F. and cites S. C. 

It hes not againſt tenant at will for per miſſive waffe, either by common law or by ſtatute. Arg. Show. 
2375. in caſe of Cudlip v. Rundle, i | 


78. F. Or [ 11. It lies againſt lee for a- year, though the ſtatute mentians 


N g. Years. Contra + 48 E. 3. 25. ] 


302.——8. P. per Brooke Ch. J. by the equity of the act. Pl. C. 178. a. Mich. 4 of Mar. Arg. 

in caſe of Hill v. Grange 8. P. And fo though he holds only for 20 weeks, Pl. C. 467. per Plow- 

den, in his notes at the end of the caſe of Eyſton v. Studde. ; 

1 ＋ It lies agaiuſt leſtce for a year, and fo from year to year. Br. Waſte, pl. 52. cites 
C. | 


See (O. [ 12. Tt does not lie againſt tenant after poſſibility. 11 H. 4. 14. b. 
pl. 1.—Þr. 12 Hl. 4. 3, b. 10 l. 6. 1. for the inheritance which once was in 


r him. 18 E. 3. 32. b.] 


cites 45 E. 3. 25.- S. P. Ibid. pl. 100. cites 30 E. 3. 16 4 Rep. 63. in Herlaken- 
den's caſe, S. P. cited to have been held accordingly by Wray Ch. J. and Manwood Ch. B. in a 
caſo referred to them between Moyle and Finch, 8. P. But it lies againſt N aſſignee, 2 Inſt. 
* : ; 

| The 


. 12. 72 for life and for years after his death, commits waſte | 
my © and dies, his executor {hall not be charged for it. Contra 46 E. 3. 


Goldſb. 72. pl. 17. S. C. ac- 


8 


Waſte, - 4 469 


The prohibition of waſte lay not againſt tenant in tail apres poſſibility (whoſe ſtate was created by 
act ia law) becauſe the original eſtate was not puniſhable of watte. 2 Inſt. 145.— See tit. Taile 
after poſſibility (L) pl. 2. and the notes there. 


[ 13. If . for life, remainder in tail, remainder in fee to the F. N. B. 
leſee are, and he does waſte, he in remainder in tail ſhall have þ ac- 
tion of waſte, though he himſelf has fee. 42 E. 3. 19. + 50 E. 3.3. Waſt, pl. 56. 
b. Dubitatur + 2 H. 4. 22. b.] | 7 W 
Waſte, pl. 60. cites S. C. where the point ſeems fully admitted. — See (F. a) pl. 2. in the 
notes. | * 470] 


4 


[ 14. If a man deviſes land to 2 in tail, and after the one deviſee Lands were 


dies without iſſue, by which the reverſion in fee of one moiety re- gives r 
verts to the heir of the donor, but the «ther deviſee is tenant for = 75 Ae. 


life of the whole, and after he commits waſde, action of waſte lies :4cjrrws bo-" 
againſt him by the heir of the donor for the one moiety. M. 9 Jac. 2 1 

5 2 a pe | wit t1 ues 
B. between Manning and Manning, per Curiam. ] 3 
mainder of the half reverted to the donor. He brought waſte againſt B. of houſes and lands to him 
demiſed, and agreed that the writ was good ; but it was queſtioned if the count ſhall be general, 
or of a half only, notwithſtanding that both were tenants in common of the reverſion. 2 Browul. 
133. Mich. 9 Jac. C. B. Mallet v. Mallet. 


15. Statute of Ghucęſter, 6 E. 1. cap. 5. enacts, That a man Ne agim of 


from henceforth ſball have a * writ of waſte in the chancery againſt 2 _ 

. efore t 

+ him that ; holds by law of England, 42 — 
Gloucefler but againfl tenant in d:wver and guardian, and by the fliture action of waſte is given againſt tenant 
6; the curteſy tenant for term of life and tenant for term of y-ars. Br. Waſte, pl. 88. cites 21 H. 6. 38. 
—— Lord Coke ſays a reaſon is required, that ſeeing as well the eſtate of the tenant by the curteſy, 
as the tenant in dawer are created by act in law ; wherefore the prohibition of watte did nor lie as 
well againſt the tenant by the curteſy as the tenant in dower, at the common law; and the reaſon 
is this, for that by Having of i ſſue the ſtate of tenant by the crirſy 15 originally created, and yet after that 
be ſhall do homage alone in the right af his wiſe, which proves a larger eſtate, and ſeeing at the 
creation of his eſtate he might do waſte, the prokibition of waſte lay not agaiuſt him after his wife's 
deteaſe, but in the caſe of tenant in dower, ſhe is puniſhable of waſte at the firſt creation. of her 
eſtate. 2 Inſt. 145. But 2 Inſt. 299. ſays that a: the common law waſte was puniſhable in 
3 perſons, (viz.) tenant in dower, tenant by the curteſy, and the guardian, but not againſt tenant 
for life, or tenant for years; and the reaſon of the diverſity was, for that the law created their 
eſtates and intereſt, and therefore the law gave againſt them remedy ; but tenant for life and for 
years came in by demiſe and leaſe of the owner of the land, &c. and therefore he might in his 
demiſe provide agaiuſt the doing of waſte by his lzitlce ; and if he did not, it was his negligence + 
and default. 

Neither this act, nor the ſtatute of Marlbridge, doth create new kind of waſtes, but give new 
remedies for old walſtes, and what is waſte and what not, muſt be determined by the common law. 
2 Inſt. 300. 301. 

+ If 2 are jointenant: for years or for life, and one of them does waſte, this is the waſte of 
N both as to the place waſted, notwithſtanding the words of the act are (him that holds) 2 
Inſt. 302. 

7 e tenant by the curteſy is named for 2 cauſes. iſt. For that albeit the common opinion 
was, that an action of waſte did lie againft him, yet ſome doubted of the ſame in refpect of this 
word (tenet) in the writ, for that the tenant by the curteſy did not hol of the heir, but of the 
lord paramount; and after this act the writ of waſte grounded thereupon doth recite this ſta- 
9 2dly, For that greater penalties were inflicted by this act than were at the common law. 
2 Inſt. 301. | | 


Or * otherwiſe for term of life, or for term of years, or à woman * A leſſee 


2 ; for his OWN 
+ in dower. life, or for | 


anther man's life, is within the words and meaning of this law, and in this point this act introduces 
that which was not at the common law. 2 Inſt. zor. * 
Lene 1:fſee for life takes buſband, the 1 uſb ind does waſte, the wife dies, the buſband (Ball nt be pu= 
v;ſhed by thus law 3 for the words of this act be (a man that holds, &c. for life) and the 2 
| I 14 | 


470 Caſte. 
held not for life; for he was ſeiſed but in the right of his wife, and the eſtate was in his wife. 2 
Inſt. ;or. | 

He that hath an «fate for life by conveyance at the common law, or by limitation of uſe, is a tenant 
within this ſtatute. 2 Inft. 302. | 

Tenant for y a5 of a moiety, zd or 4th part, pro indivi/s, is within this act; and ſo it is of a tenant 
dy the cur. ey. or other tenant fer Life of a motety., &c. 2 Inſt. 302. 

+ This is to be underſtood of all the 5 kinds of dowers whereof Littleton ſpeaks, viz, 
dower at common hu, Cower Sy the com, dower ad oft ecel: fr, dower ax affenſu pairs, and 
dower de I piurs beat; and againſt all theſe the action uf waite did lis at the common law. 2 
Inſt. 303. | | 

If tenant ia deter be of a many, and a cpybolder thereof commits wafer, an action of waſte lies 
againſt tenant in dower. 2 Init. 4203. 


471 J 16. Where terants in common are for life, the one ſnall not have 
Br Tre. treſpaſs of trees cut againſt the other, but ſhall have waſte pro indi- 
af, pt. viſo, though they are only tenants for term of life, &c. but the one 
117. cites may have treſpaſs of corn cut againft the other. Br. Waſte, pl. 79. 
8.6. citẽs 21 E. 3. 29. | | 
17. One ceparcener before partition makes feoffment to another, 
and one of them does waite in the trees, waſte lies. 131 Rep. 49. a, 
in Liford's cafc, cites 29 E. 3. 19. . 
Contra 18. If a man takes 1p him to be guardian of the heir of W. N. 
e there be is not guardian of rigbt, and he occupies and reccives, &c. 


erz 


2 and cuts trees, he ſball be charged in action of waſte, if he does waite. 


— 1⁴¹ claims BY: Waite, pl. 142. Cites 32 II. 6. 7. 
b cn 


19. If one daes waſte, and aſſans wer his term, yet the action lies 


againit him to recover the place waſted. Br. Pleadings, pl. 6. cites 
24 H. 8. | 
ibid. in the 20. If guardian in chivalry grants over his eſtate [to one] who 
(a) does waſte, the writ of waſte ſhall be brought againſt the grantce, 
ſays, ſee ac- and not againſt the _—_ and it is not like to tenant in dower, ot 
cordinelys7 by the curteſy. F. N. B. 56. (A) 
E. + 13-43 3 * : 
E. 3. f. 42 E. 8. 23. 44 E. 3. 21. 43 E. 3. 19. 12 H. 4. 4. — At the common law, if the 
ua Gran en aroit had ig His cftate and intereſt, the heir Mould have had an action of waſte 
ſor M aſic done after the allignment againſt the Here ; for he was guardian in fuit, and to within 
the rule of the common law. 2 Inſt. 300. 


But Co. 21. But if the guardian dees waſte and then grants wer his eſtate, 


Liz 8g. a. the writlies againſt him who did the waſte, and not againſt the gran- 
De tee. F. N. B. 56. (A). 
That if a guardian of a ward docs waſte aud aſſigns over, action of waſte lies againſt the 
a Agace. | | 
22. The heir at full age ſhall have an action of waſte againſt hs 
tings committee, &c. F. N. B. 59. (E). 5 
Co. Lit. 2. 23. A writ cf waſte ſhall be maintainable againſt one upon a leaſe 
IS made to him until he le promoted to a benefice, and the writ ſhall ſup- 
poſe quad tenet ad terininum vitæ. F. N. B. 60. (N). : 
24. If the heir had granted his reverjjon expettant upon an eftate in 
&:wer or by the curteſy, the grantee ſhould not have had an action 
of waſte againſt tenant in dower or by the curteſy at the com- 


pion law, for that the privity was deſtroyed; therefore the grantee 
„„ - = | 1 2 |; ; f x ut 


TMaſte. 


in an action upon the ſtatute of Glouceſter recites the ſtatute. 2 
Inſt. 30 1. 

2 . Tenant by the curteſy or other tenant for liſe makes a leaſe for 
years, he in the reverſion confirms it, tenant by the curteſy [does 


waſt and] dies, an action of waſte lies againft the leſſee. 2 Inſt. 


302. „ | nes 

26. A. made a feofment in fee to the uſe of himſelf and his wife, 
and to his heirs, 4 underwoods Ms ands which _ 
uſually cut at 21 years 3 A. ſuffered them to grow 25 years, 
and then died; per tot. Cur. this ſhall bind the wife; for where the 
law limits a time for tenant for life to fell underwood, if it be not 
felled in that time, it ſhall not be felled = a tenant for life after- 
wards, but it ſhall be waſte. Godb. 4, 5- Pl. 6. Hill. 23 Eliz. C. B. 


; Anon. 


27. If tenant in tail grants all his eſtate, his grantee is diſpuniſn- 
able of walle z ſo ſuch grantee's grantee is alſo diſhpuniſhable; per 
Clark J. 3 Le. 121. pl. 173. Trin. 27 Eliz. B. R. in an anonimous 
caſe. | ” | 

28. B. leſſee for years, the reverſion to A. in ſee; B. aſſigned all his 
term and intereſt to J. S. reſerving all trees growing and being on the 
lands, and afterwards he committed waſte in cutting down the trees; 
A. * brought an action againſt J. S. It ſeemed agreed, that if the 
reſervation was good, then the action would lie againſt the aſ- 
ſignee; but to prove it void, it was inſiſted that what a man can- 
not grant he cannot reſerve ; fo that becauſe the leflee could not 
grant the trees he cannot reſerve them. As to the point of law 
the Court was divided. Goldſb. 63. pl. 23. Trin. 29 Eliz. Forſ- 


ter's caſe. | 
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S. P. Arg. 
Le. 291. 
Anon. 


Tenant for 
vears or for 
life affigns 
over his 
leaſe for 
years, or 
eſtate for 
life except- 
ing the im- 
ber trees, 
and after 
waſte is 


done in fel. 


ling down 
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the trees, the action of yaſte is maintainable againſt the aſſignee, for as to the leſſor they are not 
ſevered from the land. 2 Inſt. 302. | 

+ Cro. E. 17, pl. 10. Forſter v. Spooner and Aford S. C. and the Court divided. Le. 48. pl. 
72. Leu knor v. Ford, S. C. and the Court divided as to this point. 4 Le. 162. pl. 269. Sir 
Richard Lewknor's caſe 8. C. adjornatur.—4 Le. 225. pl. 362. 8. C. adjornatur. 8. C. cited 
5 Rep. 12. b. Trin. 41 Eliz. in Saunders's caſe as adjuiged Paſch. 28 Eliz. C. B. that the action was 
well maintainable againſt the aſſignee; becauſe the exception was utterly void. * 47 2] 


29. 5 0 for years of lands bought trees with liberty to cut them 

 &nwn within Bo years. Afﬀterwards the leſſee bought the inheritance, 
and deviſed to his wife for life, remainder to the plaintiff in fee, and 
made his wife executrix and died; ſhe cut down the trees; adjudged, 
that an action was maintainable; for though the trees were once 

chattels in the leſſee, yet by purchaſing the inheritance they are again 
united to the land. Ow. 49. Paſch. 36 Eliz. Anon. 

30. If leſſee for 100 years grants part of his term to another and 
he commits waſte the action ſhall be brought againſt the firſt leſſee. 
Brownl. 238. Anon, | | 

31. Leſſee for years makes a leaſe of one moiety to A. and of the 
ether moiety to B. A. does waſte, the action ſhall be againſt 
both; for the waſte of one is the waſte of the other. Brownl. 238 

non. | | 
32. Tenant for life without impeachment of waſte leaſes for years, 
pr otherwiſe, — fe for years commits waſte, he ! remainder 

Bay | 20 
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472 „ Taſte. 
in fee ſhall not have action of waſte; for this leaſe was deri ved out 


of the eſtate for life privileged, and if waſte lay it ſhould be 5 

brought againſt the tenant for life who made the leaſe, and he was 
diſpuniſhable. Jo. 61. pl. 2. Mich. 22 Jac. C. B. in cafe of Bray v. 6 

Tracy. | , 

33. A condition in à leaſe was net to do waſte, It was ruled that 1 

chis condition extends to the aſſignee without naming him, and that as n 

inherent to the land. Clayt. Rep. 126, 127. pl. 125. March 1647, be- th 

fore Germin J. Ward v. Waddington, | ” 

| th 

ſe 

(S. 2) Againſt whom. Executors, Sc. 75 

: | f m 

8. P. 2 Iuſt. 1. W AS T E lies againft one executor alone without naming his te 
* | companion, if the waſte was done by him alone. D. 90. pl. th 
6. . Cites 3 E. Waſte 3. N 

S. P. 4 3 2. If ter mor does waſte, and makes executors, and dies, the action ds 
min; of waſte is loſt ; for it does not lie againſt the executors, but for waſte an 
ftrators. done by themſelves, and not for the waſte of the teſtator; for it is as ny 
5 +” Went. treſpaſs which is an action perſonal, which dies with the perſon. Br, B. 
: Ws wer Waſte, pl, 138, cites 23 H. 8. * 
8. P. Co. Litt. 53. b. (g)—But Brounl. 239. Anon. ſays, that an action of waſte lies againſt exe- — 
cuꝰors for waſt committed by teſtator. | m 


8 C. z Hod. 3. Executor de ſon tort of a term is chargeable in waſte, 3 Lev. 35. 
pr Sue's Mich. 33 Car, 2. C. B. 1 of Norwich v. Johnſon. 


ac. B. R. 

t was objeRed in error, that if the plaintiff is intitled to this action, it muſt be by the ſtatute of of 
Glouceſter ; “ but that it will not lie againſt the defendant even by that ſtatute, becauſe the action M1 
is thereby given againſt the tenant by the curteſy, in dower, for liſe or years, and treble da- 3. 


mages, xc. 2nd that the defendant is neither of theſe ; and that it being ſo penal a law, ſhall be taken 


Arialy. But per Cur. This is a remedial and yet a penal law, and therefore ſhall have a favour- len, 
able conſtruction. And the judgment was afirmed,—— Comb, 7. & C. and judgment affirmed ſce 
zccordingly. | me 
+ 
[473] | 
: keln ken. | 3 | 5 tr 
fea ITI A what Time it may be brought, Impedi- a 
Fol. 829. ments of the Action. | ag 
— mmm p 17 
5. P. For | 1, I F loſe be made for life, the remainder for years, * action of and 
tne rec . 4 » . 5 0 g . ma 
ee waſte lies againſt leſſee for life, not withſtanding the remain - 
„n fan der for years; for de minimis non curat lex. 46 E. 3. 17. Co. Lit. 
_ — 54. ] of 
the term | | 
for years. 2 Inſt. 301.—F, N. P. 59. (H) cites S. C.“ Remainder in fie. Co. Lit. 5 
388 wo 
Put in ſuch 2. But if there be leſſee for life, remainder for life, action of _ 
caſe an n. waſte does not lie during the continuance of the meſne remainder. 
1 48 E. 3. 16. Contra“ 50 E. 3. 4. ] | 
ed out of chancery. Mo. 554. pl. 743. Paſch. 41 Eliz. by Li. Keeper Egerton. Anon. yea 
* Br. Waſte, pl. 36. cires S. C. where Perſay held it did not lie; but Belknap contra. But age 


Brooke ſays that the law at this day ſeems to be with Perſay.—2 Inſt. 301. ſays it docs not lie, 
becauſe tt eſtate of him in the remainder would be deſtroyed, 
* | 3. Ke 
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3. So if leſſee for life be, the remainder for life, the remainder 8. P. held 


in fee to another, he in remainder ſhall not have action of waſte a- 7. 


ainſt the firſt leſſee, during the continuance of the remainder for 32. b. Mich; 

| Zo = * 

paget's caſe, alias, Paget v. Cary— . P. by Perſay ; but Belknap contra Br. Waſte, pl. 56. cites 
50 E. 3. 3 and Brooke ſays the law, as it now is, is with Perſay. F. N. B. 58. (C) ſays that it 
lies notwithſtanding ; and at 59. (H) ſays it appears by the regiſter that the writ is maintainable, 
though the mean remainder for life be between the tenant for life aud him in reverſion. But it is 
ſaid in the new notes there (a) ſee Br. Waſte, 56. contra 48 E. 3. 16. 50 E. 3. 4. II E. 3. 3. 9. 
Perk. 8. 7 H. 6. 36. Nota bene. For if he ſhould have action againſt the firſt leſſee, then 
the eftats of him in remainder ſhould be“ deſtroyed ; and ſuch conſtruction mult be made to pre- 
ſerve the e:tate of a ftranger, who is in no fault; but if remainder-man for life dies, then the waſte 
is puniſhable as well before as after his death. 2 Inſt, 301 S. P. accordingly, 5 Rep. 76. b. 
77.2. Mich. 35 & 36 Eliz. C. B. Paget's caſe. o if remainder-man for life ſurrend:rs his eſtate to him 
in the remainder or r ion in fee. 5 Rep. 76. b. Mich. 35 & 36 Eliz. C. B. in Paget's caſe, 


And F. N. B. 58. (C) in the new notes (b) ſays ſee 20 H. 6. 36. That waſte does not lie till after the 


death or ſurrender of the particular eſtate ; and cites Co. Litt. 59. a. and Co. Litt. 54. a. (t) ſays, 
that where it is ſaid in the Regiſter. and in F. N. B. that waſte does lie, it is to be underſtood after 
the death or ſurrender of the mean remainder, 

But though he that has the inheritance cannot have action of waſte during the life of the remain- 
der- mau for life, yet it was reſolved that he may ſeiſe tim ber- trees cut down by the tenant for life; 


aad alſo that a trover and converſion would lie for all of them, though he never ſeiſed parcel of 


them; for by the cutting them down an abſolute property is veſted in the plaintiſ, unleſs they had 
been cut down Cor reparations, and ſo employed in convenient time. All. 8r, 82. Mich. 24 Car. 
B. R. Udall v. Udall. S. C. cited by Ld. C. Nottingham, 2 Show. 69. in caſe of Abrahal 
v, Bubb. S8. C. cited per eundem. 2 Freem. Rep. 54. in, S. C. and that Roll was of opinion, that 
an action of trover would lie for the reverſioner againſt tenant in tail, after poſſibility of iſſue ex- 
tin ; and he declared he was himſelf of that opiuion, becauſe he had ouly an impunity if he com- 
mitted waſte, but no intereſt in the trees. - 7 
S. P. 10 Rep. 44. b. in Jenning's cafe, cites 11 E. 3. tit. Reſceipt, 118. S. P. 


IJ. But if leſſee for life be, the remainder for life, after the death Mo. 387. 
of the remainder action of waſte lies againſt leſſee for waſte com- wh he 
mitted * during the continuance of the remainder. Contra 50 E. note to pl. 


$4]. h 
wHEre A 


laſe was made for years, remainder for life, the remainder in fee ; leiſoe for years does waſte. The leſ- 
ſce for lite in remainder dies. The remainder in fee thall have waſte, for waſte done during the 
mean remainder for life. Mo. 18. pl. 64. Mich. 2 Eliz. Anon. bet | 47 4] 


(5. If a feme, leſſee for life, takes baron, and after leſſor confirms Co. Litt. 


the eſtate of the baron to have for his life; by which the baron has 299· b. S. P. 


becauſe the 


a reverſion for life; yet if waſte be committed after, the action lies baron him. 


againſt baron and feme, and this rever/ion is not any impediment. elf did the 
I7 E 68. b ] waſte and 

«3+ the wrong, 
and therefore ſhall not excuſe himſelf for doing the waſte, in reſpe& that he himſelf has the re- 
mainder. | | 


[6. If leſſee for life, and for a year after, commits waſte, action Defendant 

f 8 : y leaded 

of waſte lies againſt him. 39 E. 3. 25. b.] 8 

leaſe was to him, hi; heirs, and aſſigns for life, and a year after, and demanded judgment of the writ. 

But Thorp faid, that in this cafe che plaintiff could not have other writ than what he had, and that 

deſendant might ſave his eſtate by pioteſtation; and ſo he did, and pleaded nul waſte done, priſt: 

and the others e contra. Br. Waſte, pl. 101. Cites S. C Tneloal's Dig. of Writs, lib. 9. 

cap. 7.1, 7. Cites S. C. 


7. If a man leaſes for life, and after grants the reverſion for For he 
years, and after leflee for life commits waſte, no action of waſte lies himteit has 


9 5 a ; d 
againſt him for the reverſion for years. H. 10 Ja. B. between 8 
 oyne and Dockra, per Curiam. Co. Litt. 54. [a] ] reverſion, 


; 3 : in rei pect 
whereof he is to maintain the action. Co. Litt. 54. a. Ibid. 273. a 


8. But 


474 | Waſte, 


m—_. [8. But if a man leaſes for li or years, and aſter grants a leaſe 
2 ng Le commence after the end of the fut ęſtate, action lies againſt the 
Iy. Anon. firſt leſſee, notwithſtanding this future intereſt, Co. Litt. 54. [a] 
and the term {hall be faved in this caſe.] 7 
9. In waſte by an abbot agair/? tenant for life of the leaſe of his 
preazceffor, it is a good plea that J. predeceſſor of the plaintiff, and 
the cevent by deed, which he ſhews, granted the reverſion to W. N. 
for term of his life, to which the jirft tenant attorned, he then being 
tertenant, which . N. is y-t in full life; for where there is a mere 
remainder, or reverfion for life, there he who has the fee ſhall not 
have waſte for then he ſhall recover the land, and defeat the meſne 
_— which ſhall not befatiered. Br. Waſte, pl. 111. cites 5 
4. 8. 9. | 
10. If feoffee of land upon condition be, and the ſcoffor enters, and 
does treſpaſs, and afterwards the condition is broken, and the feoffor 
enters, yet the feoffee ſhall have an action of treſpaſs againſt the fe- 
oftor, notwithſtanding that he hath not the land wherein the treſ- 
pais was done; cauſa patet. Perk. S. 97. , 
*. N. S. 11. Where a leaſe is made to the huſband and wife for life or 
59 (1) in rs, there the wife ſhall not be puniſhed after the death of her huſ- 
11 for w ſte done by the huſband. F. N. B. 59. (I) 


notes there ; 
) ſays fee the contrary Kelw. 113. 19 f. 3. Breve 246. But 11 II. 4. 3. per Cur. 19 H. 6. 5. ſeem 
to accord- | | : 


S>ifaleafe 12. If a man leaſes 10 A. during the life of B. the remainder to 
be made '» him during the life of C. if he commits &, an action of waſte 


— wo ſhall lie againſt him, « Litt. 299. b. 


mainder #2 A. for the life of B. if A: does waſte, an action of waſte doth :lie againſt him; for tha 
wrong-doer hath both the eftates in him ; and of chat opinion was Sir james Dyer Ch. Juft. of C. 
B. Paſch. 18 El:z. 2 Inft. 301. 


| 12. Leaſe for years or life, remainder to a baron and feme in ſpe- 
| L475 ] cial tail. Leſſee does waſte, and the feme dies without iſſue, te 
Cid that if baron {hall not maintain any action upon the ſtatute. - Mo. 18. pl. 


the remain. O64. Mich. 2 Eliz. Anon. 


Aer be li- 
mitcd over to the baron and bis heir, and the feme dies after the waſte done, the baron (as he ap- 


prehends) ſhall have action for this waſte done in the life of his feme, becauſe the eſtate of tenant 
zn tail after poibility is drownes in the inheritance, But Dyer denied it. Mo. 18. pl. 64. Mich, 
2 Eliz. in an anonymous caſe. | 


But other- 14. Leſſor covenants with leſſee nat to bring ation of waſte dur- 
wiſeitis ing 2 years againſt him, and aſter, during the 2 years, leflee does 
whereone waſie; leſſor may, after the expiration of the 2 years, bring action 
lai fer 2 of waſte for the waſte done within the 2 years; for the covenant 
is no diſpenſation as to the waſte, as it was faid, but with his com- 
Fee, plant during the 2 years. Mo. 18. pl, 64. Mich 2 Eliz. Anon. 


of <vafte ; 
for there he has diſpenſed with the waſte, and not with the action only. Mo. 18. pl. 64. Mich- 
2 Eliz. Anon. : ; 


Dal. 72. bl. 15. Lefſce for life without impeachment of waſte, Hee and re- 


Seine. Verfioner join in al. ; leflee is diſpunithable of waſte 
| . N Join in 4 eaſe for years; leſſee is diſpuniſhable o Wa 
3 2 during the life of the tenant for life, but after his death he is pu- 


ſaid 


niſhable; for, as Dyer and Brown ſaid, though at firſt it ſhould be 


FF ww Wwe * 


uaſte, remainder in 


ſaid to be the leaſe of tenant for life, and the confirmation of him in 


reverſion, yet by ſuch death it is altered into another nature, and 
ſhall be ſald the leaſe of him in reverſion. Mo. 72. pl. 196. Trin. 


6 Eliz. Nudigate's caſe. 
16. A. ſeiſed in fee makes leaſe 25 years, and afterwards conveys Cro, J. 
if 


the reverſion to the we of himſelf for hfe without impeachment of $52. pl. 4 


ee; leſſee for years commits waſte; he ſhall * 


not have the privilege to be diſpuniſhed of waſt e, but after the death upon the 


of him ia reverſion for life he ſhall be puniſhed. Jo. 51. pl. 2. point of a 
leaſe for 


Mich. 22 Jac. C. B. Bray v. Tracy. — 
remainder for life without impeachment of waſte to B. remainder in tail to C. but ſays nothing of 
the conveyance ſubſequent to the leaſe for years. The Court held that the plaintiff ſhould reco- 
ver; for though in the life of B. the termor by his aſſent might have committed waſte, and he had 
not been puniſhable afterwards, yet when he is dead he that committed the waſte has done i: to the 
diſheriſon of him in remainder, and it is all one as if it had been done after the death of tenant for 
life.——— Win. 79. Paſch. 22 Jac. C. B, adjornatur.— Ibid. 86. Trin, 22 Jac. adjudged for the 


plaintiff. 


+[U] How it ſhall be brought. In what Caſes + This in 


in the Tenet. See (S) pl. 


[1. I F leſſee for life does waſte, and grants his gſtate, yet action (G. 40 pl. 
I lies againſt him þ in the tenet. 40 E. 3. 33. b. 41 E. 3. 1 3 

23. The reaſon is there given, becauſe it is the form. (But it zu, Watt, 

ſeems the reaſon is, becauſe otherwije he ſhall not recover the place pl. 33. 


waſted.) 46 E. 3. 25. b. 48 E. 3. 19. b. Contra 43 E. 3. 16.] " B 22 
—— * Br. Wit, pl. 47. cites 46 E. 3. 25.“ It ſhall be in the tenet during the term. Br. Waſte, 
pl. 51. cites 48 E. 3. 18. per Finchden.-S. P. Theloal's Dig. of Writs, lib. 10. cap. 21. ſ. 10. cites 
40 E. 3. 33-41 E. 3. 33. 45 E. 3. 15. and 48 E. 3. 19.—8. P. b:cauſe in the eye of the law he is 
tenant as to the action of waſte, and againſt him that was the wrong-doer did the action accrue, 
which he cannot avoid by his affignment, and againſt him ſhall the treble damages be recovered, 
and the place waſted. And fo it is of meſne afſignees, a juft interpretation 'that he that did the 
wrong ſhould anſwer the ſame ; and this is the cauſe that general nou-tenure is no plea in an 
action of waſte, but ſpecial non tenure may be pleaded as the granting over of his eſtate before 
which no wade done. 2 Inſt. 302. 

In waſte it is no lea that the defendant had nothing in the land the day of the writ purchaſed ; for if hs 
dies waſte, and grants his eftate ever, yet waſte lies againſt him; for the grantee may ſay that no 
waſte done after the grant made to him, and the other is at no miſchief if he has done no waſte ; 
for he may ſay that ſuch a day he granted over his eſtate, before which grant no waſte done, per 
Finchden clearly, and the action of waſte was quas tenet, And yet noz-tenure is no plea ; for by him 


waſte is only treſpaſs, and by recovering againſt him the grantee ſhall loſe the place waſted ; for 


the plaintiff has elder title than the grantee. Br, Waſte, pl, 22. cites 40 E. 3. 33. 

Waſte quas zenet ; the defendant ſaid that he bad nething the day of the wwrit purchaſed, vor ever after 
judgment of the writ, and no plea; for if a man does waſte, and grants his eſtate over, the writ 
ſhal'ſay that be held as long as the term continued, and by this the grantec, who is not party to the writ, 
Mall loſe the place waſted, Br. Waſte, pl. 25. cites 41 E. 3. 18. * 476] 


[2. If a guardian commits waſle, and grants his ward over, the S. P. 2 Inf. 
ward ſhall have waſte | oe, the infancy in the tenet againſt the 3 P. The. 
firſt guardian for the ſaid waſte, 43 E. 27. b. © loal's Dig. 

[3. [Aud] if the ward brings it againſt any during his nonage, it 5 Writs, 

; a ib. 10. ca 
fhall be in the tenet. 43 E. 3. 15. b.] 2 ems 
cites 43 E. 3. 15. 46 E. 3. 25. and 48 E. 3. 19.—8. P. Per Finchden: And yet if he was guar- 
Jan before the writ purchaſed, he ſhall not be charged but for his own time, and every guardian for 
lit own 6ims, Br, Waſte, pl. 33. cites 43 E. 3. 8. 
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[4. If me ＋ for life grants her ęſtate over, and afier takes ba- 
| ron, the action ſhall ſuppoſe that rener. 46 E. 3. 25. b.] Fa 
Rs ſs. If leſſee for life ages waſte, and after aliens and leſſor enters nui 
Lens for the forteiture, the writ ſhall be in the tenet. 8 H. 6. 10.] 
Br. Waſte, 84+ cites S. C. but takes notice only of leſi-e for years, and which was the princi- the 
pal point of the caſe, and that in ſuch cafe the writ thall be in the tenet ; but that in caſe of /e/ze 15. 
Pur auter vie where cefly que wie diet, it ſhall be in the tenuit. 
| ” oy 
Br. Waſte, [6. There is not any writ in chancery in the tenuit againſt a te- 35 
. nant for his own life. 14 H. 6. 14] | | 
7. In writ of waſte in the tenet, the deſendant may ſay that he has ag 
ſurrendered to the plaintiff, judgment of the writ in the tenet, and b. 
yet the ſurrender goes in bar. Theloal's Dig. of Writs, lib. 15. 
| 4. ſ. 7. cites Mich. 10 H. 7. 11. | po 
Br. Brief, 8. Waſte in lands quas tenet pro termino annorum, and counted 3. 
pl. 193- that he leaſed to the defendant 10 H. 7. for term of one year, to com- 
cites S. C. | ; 
Bur where mence at Eaſter next after, to continue for one year, and ſo the next ſhe 
a man l year, and ſo from year to year as long as the parties pleaſe, by virtue {h; 
fer 2 of which poſſeſſion, &c. he occupied by the ſpace of 24 years, and of- it | 
a of —4 figned the waſte certain, &, The defendant pleaded no waſte done, m⸗ 
tene of the and 1 the Pony” And the action was brought anno 14 
waſte, Kc. H. 8. And per tot. Cur. the count bas abated the writ; for where vi, 
ay — it is tenet, and is after 30 years after the making, and counts of 24 46 
pending the Years, therefore this is a determination of the leaſe a long time be- 

, yet fore the writ purchaſed, and therefore ſhall be tenuit, and not tenet, tio 
Jt ay „ Br. Waſte, pl. 95. cites 14 II. 8. 10. 11. | 7 
is good, quod Cur. conceſſit. Br. Waſte, pl. 95. cites 14 H. 8. 10. 17. W 

9. If a leaſe for liſe be made upon condition that if the leſſee ds ſuch 
an act, his eſtate fhall ceaſe, and he does commit ſuch an act, the 10 
writ {hall be brought againſt the leſſee in the tenet, though his 99 
eſtate is ended. Brownl. 239. Anon. hs 
. | | | act 
5 | : fro 
[4771 [U. 2] In the Tenuit. th 
8. P. Br. [IJ 7. CO it ſhall be 227 A0 leſſee for years aſter the term paſſed, gr 
Waſte, pl. | 8 41 E. 3. 23. 43 E. 3. 13. b. 46 E. 3. 25. b. “ 48 E. mi 
77 g 10. 3 1. b. f 14 H. E. 14.) | 8a 
11.—. P. Ibis, pl. 25. cites 41 E. 3. 18.“ Br, Waſte, pl. 51: cites 48 E. 3. 18. Per 
Finchden. C. 
+ Br. Waſte, pl. 103. cites S. C. In 
Theloal's [ [2] 8. But if it be not brought in the tenuit, yet if there are any rel 

3 . Words in the writ which imply that it is paſt, it is good, as quas ei 1 

* * Cites dimiſit. 43 E. 3.13. b. ea 


8. P. Br. [ [3] 9. After the death of cefly que vie it Hall be brought againſt 
VW:te, the tenant per auter vie in the tenuit, ® 46 E. 3. 25. b. 4 14 H. 
95. cites 6. 1 4. ] ; ; 
14 H. 8. 
10. 15. P. Br. Waſte, pl. 25 cites 41 E. 30 18. 

* Br. Waſte, pl. 47. cites S. C. And per Perſay, if leaſe be made to the ſeme, and ſb: takes Laren 
abs dots waffe, and the ſeme dirs, waſte againſt the baron ſhall be quod tenuit. 

+ Br, Waſte, pl. 103. S. P. for he may hold over the term, cites S. C. 


2 
ers 


Cle 


ſee 
2 


as 


= wu wt 


CUaſte, 


] d leſ- 
10. If tenant per auter vie dees waſte, and aliens, an 
4 for the forſciture, the writ ſhall be againſt him in the te- 
it. 8 K ©. 16, n DE. 
"14 5] 118. If cor be brought againſt a guardian after full age of 
the ward, the writ ſhall be in the tenuit. 41 E. 3. 23. 43 E. 3. 
15. b. 48 E. 3. 19. b. 12 H. 4. 3. b.] | 


per Finchden. — 8. P. Theloal's Dig. of Writs, lib; 10. cap. 21. ſc 11. cites 43 E. 3. 15. 46 E. 


3-25; and 48 E. 3. 19. 


[ [6] 13. So it ſhall be in the tenuit F it be brought after full 
age againſt a guardian for waſte before aſſignment over. 43 E. 3. 15. 
b. 41 E. 3. 23. | | 2 

Fl 7] 1 it FR or prior guardian does waſte, and after is de- 
poſed, the action lies againſ# the ſucceſſor in the tenuit. 49 E. 


3. 77 : 

8] 15. If me leſſee for years does waſte [and] the term incurs, 
4 I ef the gee ſhall be againſt baron and feme, and 
ſhall ſuppoſe that they tenuerunt. 46 C. 3.35. b. (Quære this, for 
it ſeems it ſhould be that the ſeme tenuit dum ſola fuit, if ſuch writ 
may be added). Dt TOS | 

4 [9] 16. If : M tenant per auter vie does waſte [and] cefly que 
vie dies, the feme takes baron, the writ ſhall be that the feme tenuit, 

6 E. 3. 25. h. | 
i 10. 17 he 32 makes a feoffment, and the leſſor re-enters,' the ac- 
tion of waſte ſhall be tenuit, becauſe the leaſe is determined. And 
where he continues it, it ſhall be quas 5 note the diverſity. Br. 
Waſte, pl. 95. cites 14 H. 8. 10. 11. ; . 

7 vr LEE does * and then ſarrenders to his leſſor, the 
writ ſhall be in the tenuit, cites 14 H. 6. 14. as ſome held, but 
ſays, that others held it ſhould be in the tenet, whether he be 
tenant for life or years. F. N. B. 60. (L) in the new notes 
there (b). | 


477 


Br. Waſt, 


pl. 84. 
cites S. C. 


Br. Waſte, 
pl. 33- 

S. P. cites 
43 E. 3. 8. 


S. P. B. R. 
Waſte, ph 
25. Cites 
41 E. 3. 
18. 

S. P; And 
if he in the 


rever ſion 422 


gprees there g 


unto, he 
ſhall not 
have an 


5 5 i | is own act alter the form and nature of his action 
action of waſte in the tenuit, for he cannot by his own a 
from the tenet to the tenuit ; and he cannot plead, that before ſuch ſurrender no waſte was dones 


2 Inſt. 304. | | | 
12. If grantee of a term pon condition does waſte, and after the 


' grantor enters for condition broken, action of waſte ſhall be 


maintainable againſt the grantee in the Zenuit. 5 Rep, 12. b. in 
Sanders's — cites 30 E. 3. 16. Fitzh. Waſte 26. 

13. A. was leſſee for years and = his term to B. and made 
C. his executor, and died, C. does waſte, and aſſenis to the deviſe, 
In this caſe, though between the executor and deviſee, this has 
relation, and the deviſee is in by the deviſor, yet action of m_ 
ſhall be maintainable againſt the executors in the tenutt. ic 


dictum fuit. 5 Rep. 12. b. Trin. 41 Eliz. C. B. in Saunders's 


" caſe, 


LU. 3] Holds 


[478] 


ate. 


h 
| h, 
IU. 3] Helds of him, [De ul Tenet.) 0 
ICI. JF a Mr brings waſte, the writ ſhall be quod fecit 6: 
«45 I vaſtum, &c. in terris which he holds of him. 3 H. | 
„I. | ; | 
(02 18. But if he in remainder brings action of waſte, the 1 
writ ſhall not be which he holds of him, becauſe he does not hold 10 
of him. 3 H. 6. 1.) | 3 
Br, Waſte, [ [3] 19. So if fuch remainder eſchcats, and the lord brings the 
Ee cites 2 of waſte, the writ ſhall not be which he holds of him. 3 H. de 
» I» : ; ; £0 
4. If the father baſes for life and dies, and afterwards his heir Us 
confirms the eſtate of the for his life, he ſhall have action of di 
waſte, quas tenet of his demiſe ; becauſe the firſt leaſe is determined 3 
by the confirmation; per Dyer and Brown. Mo. 72. pl. 196. F 
Tin. 6. Eliz. in Nudigate's caſe, „ | 
5. If there are two jointenants of land limited to them and the ts 
hetrs 4. one, and they join in a leaſe for years, and the tenant for life 11 
dies, the other ſhall have action of waſte of his demiſe. o. 72. d. 
pl. 196. Per Dyer and Brown, Trin. 6 Eliz. in Nudigate's le 
| | ” 
| a, 
li Fer it ſhall be brought. Ex Cujus Dim 2 
N | fone. [Or otherwiſe.) tc 
A in waſte [I- HE writ ought to ſuppoſe the demiſe by kim of wheſe leaſe | A 
it was ſaid he is in; as after diſcontinuance of an eſtate and new leaſe ti 
— made, if leſſee be remitted, the writ ſhall ſuppoſe him in of the leaſe fc 
t baron and of the eigne leſſor. 86 E. 3. 20.} | by 
287 - wot the baron, and the baron diſ. ontinues to J. N. in fer, and J. N. leaſes to the baron end fime ſor lo 
life, and the baron dies, the action of waſte not ſuppoſe the ſeme to be in of the leaſe of J. N. 
becauſe ce is remittea and therefore ſhe may plead this matter to the writ ; quod non negatur. Br. fo 
Waſte, pl. 46. cites 46 E. 3. 20,—Br. Remitter; pl. 8. cites S. C,——Thcloal's Dig. of (. 
Writs, lib. 11. cap. 52. f. 19. cites S. C. | F 
S. P. 2. If 4 jointenants leaſe for life, and after 3 of them releaſe to the . 
Brow nl. ub the 4th ſhall have 25 m_— 200 £4 luppole 4 the 
238. 0 defendant holds of his leaſe ; (for after the releaſe he is in by the m 
ef, pl. firſt feoffor.) + 46 E. 3. 17.] 3 
þ C. A ſays that he and the others leaſed, and therefore he leaſed, gr. Waſte, pl. 44- cites 
S8. C. and 45 E. 3. 10——Theloal's * Dig. of Writs, lib, 11. cap. 52. f. 18, cites ſ. C. — r. = 
Jointenaots, pl. 70. cites S. C. | A 
*[479] | 1 
Theloal's [Z. If 2 coparceners leaſe for life, and after the ene dies without 
— lib, iſſue, the other ſhall have action of walte, ſuppoſing that he bolds of | 7 


her te 


* 


Waſte, 479 


her demiſe. 46 E. 3. 17: (quiere this; for ſhe has a moiety as 11. can. 
heir to her ſiſter.)] — 1 
and 33 H. 6. 4e if the leaſe had been ſer years. F. N. B. 65. (C) in the new notes there 
(b) cites 45 E. 3. 17. a. 35 H. 6. 39. a. per Priſot.— Hui if waſte be brought, ſuppoſing that A. and 
B. leaſed to the defendant for life, remainder to the plaintiff, it ſeems a good plea that A. leaſed it ſole, 
al ſue hoc that A. and B. leaſed it. Ibid. cites 6 H. 4. 5. 


[4. The writ may ſuppoſe that defendant holds for life by 


fine levied between one F. deforceant and the defendant and her 


baron, and ta the heirs of the baron, whoſe heir the plaintiff is, 
without ſuppoſing that defendant holds of the leaſe of any. 17 E. 
3. 36. b. b 

5. If a man deviſed to another, at the common law for lift land Thetoat's 
deviſable; if the heir brought action of waſte, the writ ſhould be Dig. of 
ex legatione. 10 H. 6. 8. b.] | | Do —_ 


ſ. 26. cites 8. C. The writ ex legatione was held good, though the ſtatute mentions ex 
dimiſſione. Br. Waſte, pl. 132. cites S. C. Hutt, 110. Cook v. Cook, S. P. bat the words 
there are ex (diviſione) inſtead of ex (legatione.)——Cro. C. 53 1. pl- 8. S. C. but S. P. does not 


appear . 3 


[6. If a man leaſes to one for life, and after grants the reverſim 
te another for life, the remainder in fee to a 3d, and leſſee attorns ; 
after death of the leſſee, if rever/ioner for life enters, and remain- 
der-man in fee brings waſte againſt him, he ſhall ſuppoſe him in of a 
leaſe, though the grant was of a reverſion. 17 E. 3. 7. b.] 

7. So if ] leaſe for life, the remainder to another for life, the re- 
mainder to another in fee, if he in remainder in fee brings waſte 
againſt him in remainder for life, after death of the leſſee, the writ 
{hail ſuppoſe that he holds of my leaſe. 17 E. 3.7. b.] 

8. In waſte again/t leſſee for life, of the leaſe of the plaintiff, the 
tenant pleaded that the plaintiff granted by fine the reuerſion of the 
ame tenements to the tenant, which after the death of one C. to him 
ought to revert for his life, and ſo the writ ought to be que tenet ra- 
tiene conceſſions, and not dimiſſionis. But the writ was awarded good 
for one thall not have writ ratizne conceſſionis, but where he who 
brings the writ has the reverſion by the grant of another. The- 
loal's Dig. lib. 11. cap. 52. f. 8. cites Paſch. 4 E. 3. 132. | 

9. If the father mates a leaſe to the feme for life, and dies, and the 
fon confirms it ts her and her huſband fir their lives, yet waſte lies. 
Quod tenent ad terminum of their lives, ex dimiſſione of the ſon, 
F.N.B. 57. (C) in the new notes there (a) cites 6 E. 3. 9. and 


16 E. 3. 68. b. 


10. A feme, after the death of her baron, brought waſte on a leaſe But where 
made by her and her baren during the coverture; and the writ was — 7 
adjudged good. Theloal's Dig. lib. 11. cap. 52. ſ. 21. Cites that the 


Mich. 22 H. 6. 28. leaſe was 
made by 


the pl uniff and her baron, and by a fiſter of the plaintiff and her barony which baron is vet alive, Sc. ablque 
hoc that it aua made by the baron only, this was adjudged a good plea. Theloal's Dig. lib. 11. cap. 
52. . 21. cites Mich. 22 H. 6. 28. 2 | 7 


11. In waſte by an abbot againſt tenant for life, of the leaſe of his 
predeceſſor, the tenant pleaded that the predeceſſor and his covent leaſed 
to him for life, and ſhewed the deed ſealed with the covent ſeal, 

Vou EX. © M m abſque 
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480 aſte. 


abſque hoc that the predeceſſor alone leaſed, &c. Judgment of the 

writ. And held * no plea for it might be intended the fame leaſe, 

Theloal's Dig. lib. 11. cap. 52. ſ. 23. cites 'I rin. 5 E. 4. 43. 
Pak 72. fl. 12. J. S. leſſee for life, the reverſion to A. A. and J. S. joined 
Beer ce in @ ledſe for years to W. R.. S. died. W. R. committed 
Browne ac- Waſte. A. brought action of waſte, ſuppoſing it to be ex dimiſſione 
138 propria, without ſhewing the ſpecial matter in the count. The defen- 
is. Gant traverſed the _—_ of the plaintiff. Dyer and Brown held 
Nudigate's the writ and count enough, and the plea not good ; for though 
caſe, S. C. during the life of J. S. it was only the confirmation of A. yet by 
3 the death of J. S. it is become in law the demiſe of A. But 
Eger fer lifes Weſton and Walſh e contra. D. 234. b. 235. a. pl. 18. Mich. 6 
end bis r & 7 Eliz. Newdigate v. Haſtings. | 
kak for years by indenture, and leſſee for life dies, the ſur-iins . er ſhall have the action for waſte 
done, and ſhall cu unt that he did demiſe alone. Broenl. 238. Trin. 8 Jac. Bedell v. Bedell. 


z And.13!. 13. In waſte againſt D. and his wife, the writ was general, that 


1. 25. . fre held ex dimiſſione of G. her former huſband, and the declaration 


Anon. but 4 | : ; 
ſeems to be was fpectal, (viz.) that G. infesffed ſeveral, in order to make them 


S.C. It tenants to the præcipe, that a common recovery might be had againſt 


1 8 them, wherein they ſhould vouch G. who ſhould vouch the commun 


writ and wouchee, and this was to be t9 the uſe of G. for life, and after of the 
count wife for life, remainder to G. 's right heirs. Upon nul waſte pleaded, 


3 the plaintift had a verdict, It was moved that this writ did not 


the uſe ac- warrant the declaration; for the writ ought to be ſpecial, or to have 
a ſuppoſed the demiſe of the feoffees; for as this caſe is, the land and 
wes and is ; þ _— ; 
tenant, and uſe by them, and not by the vouchee; and it being G.'s own feott- 
not by the ment (wherein the feme cannot take by immediate conveyance 


voten from her baron) it ought always to ſuppoſe the gift and demiſe 


and there- D 4 


fore the from the feoffees. Cro. E. 722. pl. 52. Mich. 41 & 42 Eliz. 
writand C. B. Greenfield v. Dennis & Ux'. | 


declaration | 

in this point ought to have agreed. And in this caſe, if the writ had been general, (as it was at 

the common law, and as this writ is) and the declaration had been ſpecial upon the caſe, it had 
deen good ; though it is not properly demiſed according. to the writ, aud though the cftate of the 
ſeme is not made by the party, but by the ſtatute of 27 H. 8. of Ulcs. 


14. If tenant in tail in remainder brings an action of waſte 
againſt tenant for life, the writ may be, which he holds of the te- 
nant 1n tail, although they hold of him in the reverſion in fee. 
Brownl. 239. Anon. fays it was adjudged Paſch. 1 Jac. that the 
writ was good. 


LX] , How it ſhall be brought. Ex Aſignatione. 


06k 25 1 my T mY 5. may be ex aſſignatione, as the 2 0 as. 10 H. 


was 


drought agianſ? tenant for tim of iar, ex ligatione of his anceſtor, it awarded good, though tie 
ſtatute ſpeaks of ex dimithors oaly ; * the Writ li e e 3 4 Br. 
Waſte, pl. 132. cites 8. C. 7 writ lies ex aſſignatione alſo; quod not- 

[2. K 


uſe are in the feoffees till the recovery, which is a limitation of the 


ls 
Br. 


Walle. 


wal e ſhall ſuppoſe that he holds ex aflignatione of the grantor. 
40 E. 3 


+ 480 


2. If a man leaſes, and grants over the rederſſon, the grantee in s. p. pr. 


Waſte, Pls 
76. Cites 33 
E. . 23— 


But Minde -m ſhall never have it ex aſſignatione, but it ſhall be guas tine ex ber editate jus. 


Ibid. | 


[ 3. If a rever/ion be to 2, and the heirs of one, and he 1019 has fee 
releajes to the other, if he brings waſte he ought to ſay quod tenet 
ex aſſignatione. 46 E. 3. 17. ] 

[ 4. If the afſignee of a reverſion who comes in by the flatute of 
uſes, brings action of waſte againſt a leſſee, he need not to name 
himſelf aſſignee; but in his count he may ſhew the ſpecial matter, 
though the form of the regiſter be to name himſelf aſſignee, &c. at 
the common law, becauſe he comes in by an act in law. Hill. 10 
Car. B. R. between Stonehouſe and Corbet, adjudged per Curiam 
in writ of error upon a judgment in bank, and then ſaid per Curiam 
to be the common courſe ſince the ſtatute of uſes. Intratur Hill. 


9 Car. Rot. 133. ] 


[ 481 ] 


era . 
351. pl. 9. 
S. C. but 

S. P. does 
not appears 
Ibid. 400. 


pl. 9. 8. C. 


but S. P. 
does not 
clearly ap- 
pe ar. 
Jo. 354. 


pl. 1. Corbett v. Stonehouſe, S. C. but S. P. does not appear. 


5. Where a man leaſes for life, and after makes livery to another 
in fee by aſſent of the termor, the feoffee ſnali have waſte ex af/igna- 
tione reverſionis, without ſhewing deed; for this matter amounts to a 
rok of reverſion without attornment, Br. Waſte, pl. 47. cites 
46 E. 3 | 

6, A man leaſed land deviſable for term of life, and after d:v1i/es 
the reverſion by his teſtament, and died, and the deviſee brought writ 
of waſte ex aſſignatione, and no exception taken; for it is as à grant. 
Br. Waſte, pl. 121. cites 34 H. 6. 5. 6.- . 

7. If after the huſband's death the heir inſeafft a ranger in fee, 
who ajfigns drwer to the wife, and ſhe commits walte, the writ ſhall 
mention that ſhe held in dower of the gift of her huſband by the affign- 
ment of a ſtranger of whom the aforejaid feme held in dower of the 
aſſignment which the heir of the huſband hath made to the ſaid ſtranger 
ad exheredationem of him who bringeth the writ, F. N. B. 
55. (G 

8, 1 feme holds in dower of the ting, who has the reverſion, 
and the king grants the reverſia in fee to a ftranger, and afterwards 
the feme commits waſte, the grantee ſhall have waſte, and the writ 
ſhall mention how ſhe holds of the bing, and that he granted the re- 
verſion to a flranger, &c, and that ſhe, who held in dower of the 
2 of the king's grant, hath committed waſte, Sc. F. N. B. 
55- (G 

9. An abbot made a legſe for years to commence 5 yeers after, and 
before the commencement he granted the land to X. II. 8. who granted 


11 70 FJ. S. and before the term commenced J. S. infeoffed A. B. 


The term commenced, and the ieee entered and did waſte. A. B. 
brings waſte, ſuppoſing by the writ that the tenant held ad termi- 
num annorum de præfato A. B. ex affignatione J, S. of whom the 
ſaid defendant held for the ſame term ex aſſignatione domini regis 
H. 8. of whom the ſaid defendant held for the ſame term ex aſſig- 


natione: quam abbas fecit eidem regi H. 8. And held good (though 


M m 2 mere 


S. C. cited 
D. 206. b. 
in caſe of 
Darrel v. 
Wyburne 
—— See 
ſach writ, 
D. 208. pl. 
17. in caſe 
of Paine v. 
Sydacy. 


F. N. B. 65. 
(G) in the 
new notes 
there b) 
cites S. C. 
and ſays 
ey it de 
if leo enter. 
on the He, 
and mate 

J vel y, &. 
and cites $ 
H. 5. 1 
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there was no tenure by the leſſee of the abbot or the king, or his 


patentee, becauſe the alienations were made before the commence- 
ment of the term; ) for there is no other form in the Regiſter, D. 
206. b. pl. 11. Mich. 3 & 4 Eliz. Darrel v. Wyburn. | 
Oro. F. 29% 10. A. and B. are parceners in fee; A. leaſes her part to C. and 
1 1 B. leaſes her part te D. and then both leaſes come tz E. Afterwards 
v. Hal- DF. conveys the mheritance to B. E. does waſte. B. declares ex 
dock, S. C. afignatione, and alſs ex dimiffionsr, Judgment was given in C. B. 
——_—_— for the plaintiff, and affirmed in error. Ow. 11. Mich. 33 & 34 
Eliz. B. R. Wardford's caſe. | 
11. It feems that writ of wafte ſhall never be ex aſſignatione, but 


where the reverſion is granted over. See Hutt. 110. in caſe of 


Cook v. Cook. 


[ 482 J (X. 2) How it ſhall be brought. Ex Hereditate. 


Ard yet he TI, HE baron levies a fine, and takes back an eſtate for life, re. 
mar aig | mainder to his fon in tail, and dies. The jon endows his nu- 
ing mention ther, rohe dg ns over her eſtate, The ſen brings waſte againſt her 


of the r-co- as tenant in dower, and adjudged that it lies. But it ſeems ally 


werz; but that he ſhall have a general writ, ſuppoſing that ſhe held in derer «f 


ſuch writ 


ſhall fup. bis heritage. F. N. B. 55. (E) in the new notes there (a) cites 


poſe that 26 E. 3. 76. 


ſe held | 
of his heritage; and it ſeems good as well as in caſe of a feoffes, or where the iir of the bu”. 


band aſſigns dauer. Ibid. Cites 38 E. 3. 23. 14 E. 3. Brief 273.232, 


b. c. 31. 2. A. ſeiſed of a manor made a leaſe thereof to J. S. and his 
14 75. feme for the life of the feme, remainder to the right heirs of the baron, 
Zliz.C. 3. and after the baron made ferffment to the uſe of himſelf and wife for 
and ſeems their lives, the remainder to his right heirs, and dies. The feme 
to be taken holds in, and does waſte in a park parcel of the manor. The queſ- 
eut of Da- tion was, whether the writ of waſte ſhall ſuppoſe that ſhe held ex 
which con- dimiſſione A. or of the baron. And the Court was of opinion that 
keins the the writ ſhall be general (that is to ſay) that ſbe holds ex hereditat: 
ame and f the heir, who is the plaintiff, without ſaying ex dimiſſione of a"y ; 
things or ſhe is not in by the feoffor nor by the feoffees, but by the !t1- 
more.—— tute of uſes; and therefore it ſeems the writ ſhall be ex hæreditato. 
— N Dal. 100. pl. 32. 15 Eliz. Vavaſor's caſe. . 
#32. Hul. 16 Eliz. C. B. reported in much the very ſame words as in 3 Le. | 


3. The {eff ſhall ſay that the tenant in deer holls ex hari 
fate; per Dyer. Dal. 100. pl. 32. cites 6 E. 3. 

4. Where the pſtate is made and«created by the law, the writ {hall 
Gy that he holds cx beriditate; per Harper. Dal. 100. pl. 32. 


LY] How 


aw_ Ad - 4 r 


| tuſband, 2 Inſt. 303, 4; 


15 _ Waſte, 


L $Y] How it ſhall be brought. Fecit vaſtum. [11 


the Singular Number. 


[I. I F feme commits waſte, and takes baron, the writ may ſuppoſe 
quod fecerunt vaſtum. 49 E. 3. 26. ] 


— Accommmy 
Fol. 832, 
— 


Br. Waſte 
pl, 55. cites 


3. 6. 


M. a feme had a leaſe of land for life, and took A. to baron, who did waſte. A writ was 
brought ſuppuling that the baron fecit vaſtum, which wis objected to, becauſe being charged in 
ht to have been fecerunt vaſtum; for ſo is the form in the Regiſter, and 


right of his feme, it ought t 
in N. Br, and to this opinion the Court agreed. Cro, E. 356. pl. 15. 
C. B. Sacheverel ve Bagnzll, 

[ 2. So it may be in ſuch caſe, that the ee only did the waſte. 
40 E. 3. 206. ] 


Mich. 30 & 37 Eliz. 


Br. Waſte, 
pl. 55 8. P. 
citcs So Co 


3. If baron and feme leſſees for life do waſte, the writ ſhall be quod 


fecerunt vaſtum, ſo as it is as well the waſte of the wife as ot the 


[Z] How it ſhall be brought. {To te] Dy/in- 
Beritance. | Of whom.) © 


{ 1. ] F it be brought by baron and feme, upon leaſe of the feme, for 
waſte before coverture, it ſhall be to the diſinheritance of the 

feme. 40 E. 3. 18. | 
2. [Se] in writ brought by baron and feme upon leaſe by feme 
for her cron life before ceverture, this may ſuppoſe the diſinheritance 
to the feme; for ſhe has reverſion and ſhall enter for forfeiture, 

42 E. 3. 718. 

3. [82] I baron and feme bring writ of waſte for the inheri- 


tance of the feme, the writ ought to be to the diſinheritance of the 


feme; for if it be to the diſinheritance of the baron and feme, the 
writ ſh.]] abate. 8 H. 6. 9. adjudged.] | | 


[ 4. [So] Fa remainder eſcheats ta the baron and feme in right of Exception. | 


the feme, and they bring watte afterwards, the writ thall be to the 
diſinheritance of the feme. 3 H. 6. 2, ] 


[ 483] 
See (F. a) 


1. 2— 


(X) Pl. 7. 


8. . 
Waſte, pl. 


27. cites 4a 


E. 3. 18. 
Br. Waſte, 


pl. 27. cites. 


Br. Waſt e, 


pl. 33. cites: 


* * 


Was taken 
to the writ- 
becante it 


was ad virum & uxrem (the demandants) reverti devent tanquam eſcaeta ſua, whereas it ſhould be 
(as it was inſiſt d) ad uxorem reverti debent tanquam eſcaeta of the feme ; becauſe the inheri- 
tance was her's and the baron had nothing but in right of his feme gs fed non allpcatur, And 


thereupon the defendant pleaded another plea, Er. Watſte, pl. 6. cites 3 H. 6, 1. 


5. In waſte by two where the one has only fer life and the ether 
has the fee, the writ ſhall be ad exhæredationem of him that has the 
fee, Theloal's Dig, of Writs, lib. 10. cap. 23. f 2. cites Paſch. 


18 E. 2. Brief 835. | | 
6. In waſte by baron and feme upon leaſe made by them both, the 


writ was ad exheredationem of the feme; and held good, Theloal's 


Dig. lib. 10. cap. 26, ſ. 2, cites Mich. 5 E. 3. 213. | 
7. In waſte by baron and feme ad exheredationem of them both, it 


ſhall - t be intended their joint purchaſe till it be ſpecially ſhewn. 
| M m 3 | Theloal's 


Thkl. libs 
10. cap. 26, 
ſ. 7. cites 
S. C. 


42 


* 


2 — — 


E 


Tbeloal's Dig. 99. lib. 10. cap. 9. ſ. 10. cites Mich. 10 E. 3. 


536. 7 
8. In waſte by baron and feme, and a third perſon on a demiſe a 
made by them three, the writ was ad exbæredationem of all three, F 
and adjudged good. Theloal's Dig. lib. 10. cap. 23. fl. 24. cites | 
Mich. am 3. 213. Brief 282. 85 | . 

9. Aunt and niece ſhall have waſte jointly for waite done after the 
deceaſe of the other fijter ; and for waſle done before the aunt may q 
count of waſte done to her oon dijþeriſon only, and all in one writ, Sce 8 
Kelw. 105. b. pl. 17. caſus incerti temporis, cites 45 E. 3. 3. pl. . 
11. Waſte, and 35 H. 6. 23. per Forteſcue; and 11 H. 4. 16. 5 
10. Every kind action of waſte muſt be ad exhæredationem. a 
Co. Litt. 285. a. 8 | 1 
| 1 
| | t 
| ES. . l 
[ 484 ] [Z. 2] Brought by Spiritual Corporation. : 
Br, Waſte, [[I] 5. I F prior of an hoſpital brings waſle for waſte in time of 7 
2 3 ] 2 predeceſſor, the writ may ſuppoſe the waſte to be : 
to the difinheritance domus & hoſpitalis prædicti, without ſuppoſing 5 
it to be to the diſinheritance hoſpitalis eccleſiæ. 42 E. 3. 21. b. 22.] Fo 

*3r. Waſte, [ [2] 6. If an abbot brings waſte, the writ may be to the diſin- 
pl. $, cites heritance of the church without ſaying to the diſinheritance abbatie f 
+ Win of demus & ecclefie. * 7 H. 6. 18. b. adjudged. f g H. 6. 25. b.] h 
Waile by an abbot ſhall be ad exaberedationem domus, Br, Abbe, pl. 2, cites S, C. i1 

3. Waſte by the prioreſs of C. in a manſion, and a good aſſign- 
ment; for the /iatute ſpeaks of domibus, and a manſion is domus, and N 
it _ in exheredationem Prioreſſæ de C. Br. Waſte, pl. 144. cites 

10 H. 7.5. 

4. A writ of waſte brought by a biſhop was to the diſinheritance 
epiſcapi ; but whether well or not was not adjudged, or whether it muſt 10 
be ad exhæredationem ecclſiæ; for the Regiſters vary. Sce D. 9 
129. pl. 64. Biſhop of Carliſle v. Smith, g 
A 
- 4 
dee (B. a.) A. a] How it may be brought. 0 
1 
SE lr T. HOUGH the 2/tate be executed by the ſtatute of uſes, yet J 
14s eee there may be à general writ and rer count. Hobart's th 
_ Reports 115. between * Skeate and Oxenbridge, ] 5 
* 1+ I 2. If the writ mentions that A. being ſeiſed of the land ſince 27 w 
= H. 8. infesſed B. to uſes, c. and derives under it, though the writ el 
1. — des not mention that the fecffinent was to B. in fee, yet inaſmuch as 5 


_ 84. the uſe has been to make the Wo ever ſince the ſtatute, it is to be 
e.“ allowed, though if it was not in fee to B. but an eſtate for life of 
B. it will pais. Hobart's Reports 115. between Skeate and Ox- 
enbridge, But the declaration upon it ought to allege the ferffment 


10 be in fee. ] 3 In 


Caſte, 


3. In waſte againf? feme on a leaſe made to herſelf for hfe, ſhe 

laded that the leaſe was made to her and her baron for their 2. lives, 
and that e the baron's death no waſte was done, and fo did not 
plead to the writ ; but it was ſaid the writ had been better if the 
leaſe had been ſuppoſed to the baron and feme. Tbeloal's Dig. lib. 
11. cap. $2. f. 7. cites Mich. 3 E. 3. 109. 

4. Waſte by the feoffees in uſe againſt the leſſee for years of cefty 
gue uſe ; and it lies well, per Cur. though no form of writ be thereof 
given intheregiſter or ia the ſtatute. But quære the form of this writ ; 
tor it was cum W. & N. fuerunt ſeiſiti ad uſum C. and did not fa 
of what eſtate ; and therefore ill in this by ſeveral. Br. Waſte, 3 


2. Cites 26 H. 8. 6, | 
5. In a writ of waſte, if the premiſſes of the writ recite guod non 


liceat alicui facere vaſtum in domibus, boſcis & gardinis, [and] in 


the end of the writ it is ſaid that the defendant hath done waſte in 
lands, houſes, woods, gardens, and exile of men; ſo as there is more 
in the end * of the writ than is in the premiſſes, yet the writ is good; 
and /o if leſs be in the end of the writ than is recited in the pre- 
miſſes, yet the writ is good; as if it be recited quod cum proviſum 
ſit, quod non liceat alicui facere vaſtum, &c. in terris, domibus, 
boſcis, & gardinis; and in the end it is recited quod defend” fecit 


. vaſtum in terris only, or in boſcis only, or in domibus only, yet the 


writ is good. F. N. B. 56. (I). 

6. Note, that the action of waſte again/? the guardian is general, 
fecit vaſtum, &c, de terris, &c. quas habet vel habuit in cuſtodia de 
hæreditate prædict' which writ doth extend as well to the guardian 
in ſocage as in chivalry. 2 Inſt. 305. 

7. If leaſe be made to huſband and wife for life, and for 20 years 
after their death, the wife dies and waſte is committed, the wife. 

all not be named in the writ nor the term after her death, 
Brown). 238. Trin. 8 Jac. in cafe of Bedell v. Bedell. 

8, A man after the itatute of 27 H. 8. makes a feofinent in fee 
io the uſe of himſelf for term of his life, and after his deceaſe ta the uſe 
of J. S. and his heirs. The feaffie does waſte, and FJ. S. brought his 
aclion of waſte. And now if his writ ſhall be general or ſpecial 
was demurred in judgment. And Hutton and the other juſtices 


were clearly of opinion that the Levers ought to have a ſpecial 
writ; and fo it was adjudged afterwards. 


| C. B. Foſſam's caſe. 


Het. 79. Hill. 3 Car. 


8. P. Br. 
Brief, pl. 6. 
cites 2H. 6. 
10. Br, 
General 
Brief, pl. 
3. cites 

S. ©. Be; 
Walt, pl. 
5, Cites 

S. 


*[485] 


This is only 


a tranſl a- 


tion of 


Anon. but 
was the 
caſe of 
Terrel v. 
Terrel.—- 


D. 93+ b. pl. 25. 26. 27. Mich. 1 Mar. S. C. by the name of TERREL v. TErREL; and 
tecauſe the writ original recited that W. R. and W. S. were ſeiſed of the land, &c. to the uſe of 


J. T. father of the ſaid J. T. (the plaintiff in the action) and A. his wife, and of the heirs of * 


the father, vichout ſhezving in the writ what eſtate abe feaffers were ſerſed of, but afterwards in the 
atſignment it was ſhewn certain, in dominico ſuo ut de feodo; and alſo becauſe it was „er ale 
tow the uſe of the particular eftate commenced, neither in the original writ nor in the affignment of the 
waſte; and alſo in afſigning the waſte, he alleged % fatute of 27 H. 8. forthe execution of the 
eſtate, and /bexved the death of FJ. the father, and the Survivor of the ſaid A. and the deſcent of the rewsy = 


en to him as ſon and heir, by which the ſaid A. held to her for term of her /ife, the rewerfion to li 


vRhout ſaying /pecfant vel pertinent. And afterwards judgment was reverſed for the ſaid errors, 


M mw 4 (A. a. 2 


, 
. ro np 
* 
— 


CTTaſte. 


(A. a. 2) Abatement of the Writ, 


J. I waſte egainft 3, one of the defeadants died after writ of in- 
guiry awarded, by which the writ abated. I heloz!'s Dig. lib, 
12. cap. 2. ſ. 6. cites Mich. 34 E. 1. Brief, 854. 

2. In waſte again? baron and feme upon leaſe to bath, the baron 
pleaded that the leaſe was made to him ale, &c. and the feme by at- 
torney pleaded that ſhe had nathing, &c. and becauſe the plaintiff 
did not deny the leaſe to the plaintiff alone, the writ was 
abated. Theloat's Dig. lib. 11. cap. 52. f. 12. Cites Paſch. 6 E, 
3. 250. | 

$0 ei 3. In waſte again/t tenant. for life an the leaſe of IF. the blaintif, 
ee, the tenant pleaded that JV. and A. his wife leaſed to him, &c. and held 


ce Alen a good plea to the writ, without ſhewing what eſtate they leaſed. 
was Theloals Dig. lib. 11. cap. 52. f. 16. cites Irin. 10 E. 3. 525. 
| up 23 by and 46 E. 3. 20. | | 
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of M. and the defendant pleaded that A. i: yet living, &c. judement'"if, &c. and held a good plea, 
Thelcal's Dig- lib. r1. cap. 52. f. 28. cites Hill. 15 E. 2. Waſte 116. 


4. In writ of wafte in 3 wills, no ſuch vill as to one of the 
wills abates the whole writ adjudged.j 'T heloal's Dig. lib. 11. 
5 11. ſ. 6. cites Paſch. 17 E. 3. 31. and fo agreed. Irin. 2 Hl. 

» IT. ; 

%6 5. In waſte againſt tenant in dower, ſuppoſing that ſhe held a 
48 1133 dotber, the defend ce ö 
| . efendant pleaded that fhe held parcel of this 

manar in frank-marriage Sc. and not in dawer ; judgment of the 
writ, and held a good plea in abatement of all. Thcloal's Dig. lib. 
16. cap. 10. ſ. 8. cites Mich. 18 E. 3. 32. 

6. The writ was again/i 2 of land, which they hold for their 
lives of the leaſe of A. made to them and one G. anceſtor of the plain- 
tiff, and to the heirs of G. &c. The tenants pleaded that the leaſe 
(which they ſhewed) was made to them 2 only for their lives, the 
remainder to C. and his heirs; judgment of the writ, and held a 
good plea. Theloal's Dig. lib. 11. cap. 52. f, 17. cites Trin. 24 


#2. 21. 
7. Waſte of a 755 to the defendant and the plaintiff, and to the 


heirs of the plaintiff, where it was to the defendant for life, the re- 
mainder to the plaintiff in fee, and therefore the writ was abated; 
and per Mowbray, where leaſe js made to ſeveral, and to the heirs 
of the one, he ſhall not have writ of waſte. Br. Waſte, pl. 97. 
Cites 24 E. 3. 27. | 
8. Waſte againſt exccutors, and in the perg'oſe it was, that the 
fame executor did waſte nat naming his proper name, and yet the writ 
awarded good, and the defendant pleaded to the writ becauſe it is 
nat declared in the writ, tat the executor held of any leaſe ; and yet 
the writ good, becauſe the plaintiff counted that he leaſed to the te/- 
ſator, and the executor repreſents the eſtate of the teſtator, and yet 
becauſe 


þ. 10. 


Waſte, 


becauſe it was brought. againſt the defendant as executor of the leſſee 
where he was executor of the executor of the leſſee, therefore upon this 
exception the writ was abated ; quod nota, Br, Waſte, pl. 75. 


cites 38 E, 3. 17. . | 
g. In waſte by him in remainder he ought to ſhew deed of re- 


mainder, and fo he did; and the deed was F. de T. and the writ was 


J. and exception taken for the variance, & non allocatur ; for it 
is not like to debt upon obligation. Br. Waite, pl. 28. cites 42 


„ 


10. Waſte was brought by F. archdeacon of D. of the leaſe of his 
predeceſſor, the proceſs iſſued to the ſheriff to enquire of waſte returned, 
the original was, that the defendant did waſte in tenements which 
J. S. predeceſſor of the plaintiff leaſed to the defendant ad exheredati- 
onem i/ius archidiac. where he does not determine if the waſte was 
in the time of the predeceſſor or in the time of the plaintiff, and the 
writ of inquiry of the waſte was quod venire facias eoram te 12, &c. 
gui nec querentem nulla affinit. attingant, and did not fay eundem que-= 
rentem ner defend” nulla affinit. attingant, and therefore ill; for in this 
writ the ſheriff is judge and officer, and the party may challenge 
and have attaint: for which default, and becauſe it is not expreſſed 
in the original nor in the verdict, if the waſte was in the time of the 
predeceſſor, or in the time of the plaintiff, therefore mentian was made 
in the reli of theſe matters by ſp:cial entry, and another writ awarded 
to inquire of the damages and thoſe matters ſpecially put in the writ z 
quod nota. Br. Waſte, pl. 58. cites M. 2 H. 4. 2. 

11. Waſte ſhall be brought in vill or hamlet, &c. or the writ ſhall 
abate as it ſeems there; and yet per Hank. the place where, &c. be 
a manor or ſuch a place, the writ is well brought; and after they 
were at iſſue if it was a vill or not; and Hank. ſaid, now the waſte 
ſhall be tried by this inqueſt ; quod conceditur per Thirning Ch. J. 
Br. Waſte, pl. 61, cites 7 H. 4. 8. 

12. In waſte the d. x that the plaintiff had the reverſion 
of the ajjignment of F. who had it of the aſſignment of WW. and ſhewed 


fine of the firff aſſignment and deed of the ſecond aſſignment to himſelf. 
Til. ſaid, the fine proves that F. ale reuerſion of the aſſignment of 


IV. and R. and the writ ſuppeſes it to be by M. only ; judgment of the 
writ, and therefore the writ was abated, notwithſtanding the plain- 
tiff had averred that R. had nothing in the reverſion, but M. only; 
for as his grantor ſhall be eſtopped, ſo he ſhall be eſtopped. And 


Br. Office 
& Off. pl. 
58. cites 
8. C. 


Br. Vari- 
ance, pl. 30. 
cites S. C. 
ut it was 
laid thai :# 
the grant had 
been by dd 
the phie F 
might hume 
aterred that 
KR. bad HGe 


Waſte, pl. 
64. cites 11 


2 to the fine pleaded it 10 the writ by reaſon of the ſhewing of ng. Br. 
the 1 


plaintiff. Br, Waſte, pl. 64. cites 11 H. 4. I. 


13. In waſte, the plaintiff counted in aſhes and thorns, and the 
defendant pleaded it to the count becauſe the thorns are not waſte ; 


and there it was argued, that it goes to the writ; and it ſeems that 


there is no other judgment upon plea to the count, but quod 
querens nihil capiat per breve, and therefore ſee that for fault 


in the count the writ ſhall abate, Br, Count, pl. 8. cites 9 H. 


14. The 


8 | 


H. 4 I's 
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487 Waſte, 


14. The defendant demanded judgment of the writ becauſe it is 
Frowght of waſte in A. and B. and ſaid that B. is a hamlet of A. and 


not a vill by itſelf, and this goes to all the writ ; per Babbington, Mar- 
tin, and Paſfon: and iflue was taken if it was a vill by itſelf or not. 


: Br. Waſte pl. g. cites 9 H. 6. 42. | | 
K — 15. Where waſte is brought of waſte in a hoſe and in breal- 
Ines S. C. ing of @ wall, where it does not lie of the houſe, yet the writ ſhall not 
abate in all; for it does not lie but by furmiſe in writ or declara- 
tion, contra if it was confeſſed by the party; note the diverſity. 

3 Br. oy pl. 94. cites 22 H. 6. 24. | = 
+ The- 16. Waſte againſt a feme of a demiſe to her fo long as all live 
Mans, ſole, and therefore 0 Le ill; per Ger Fo it Hall "ay op if 


lib g. cap. 7. life and the declaration ſhall be ſpecial. Br. Waite, pl. 102. cites 


. 


— of a leaſe S, (+ be ws geffertt, Br. Waſte, pl. I'O2s cites 37 H. 6, 26.—8. P. Theloa!'s 
Dig. of Writs, lib. 9. cap. 7. ſ. 8. cites 37 H. 6. 29. : 


17. Writ of waſte againſt tenant pur auter vie, does not abate by 
the death of ceſiy que vie. Theloal's Dig. lib. 12. cap. 10. ſ. 9. 
Cites Hill. 9 E. 4. 53. | 

18. If waſte be brought by baron and feme in remainder in efpecial 
tail, and hanging the writ the = dies without iſſue, the writ ſhall 
abate, becauſe every kind of action of waſte muſt be ad exhæreda- 


tionem. Co. Litt. 285. a. 


19. An action of waſte is brought againſt the leſſee for years, or 


againſt tenant pur term d'auter vie, and hanging the actian the term 
expires, or ceſty que vie dies, yet the writ ſhall not abate, for that 
an action of waſte lies only for the damages in thoſe cafes, which 
he ſhall recover in that action then depending. 2 Inſt. 304. | 


See dn TB. a] The Count. [And where General or Special, 


14. in the 


note. (A. a) though the Writ is General.] 

1 2) D 

pl. 16. . | 

It was {1. IF waſte be brought for ſich trees whereof the cutting of every 
1 | particular tree will be waſte, there the count ſhall be that he 
— af. cut ſo many trees, fo that damages may be more certainly taxed. 46 


Jigs wafie E. 3. 17. as white thorns. 11 H. 6. 1.) 


things, be fall ſpew the value of rach thing by itſelf. Br. Waſte, pl. 9. cites 9 H. 6. 42. 


2. But where the action is brought for ſuch trees whereof the 
— cutting of every particular is not waſte, but the waſte conſiſts in the 
Fol. 833. multitude, there * he ſhall not count of ſo many trees, but of /o 
many loads, as of fo many loads of black thorns, 46 E. 3. 17. ad- 

judged. | | 
g (3. py waſte be brought for waſte in germens, he ſhall not count 
in permitting the 190d to be unincloſed, ſo that the beaſts have eat the 
1488] germens, but he ſhall count generally that he has deſtroyed the ger- 

mens. 11 H.6.1.] - | 

| [ 4 $0 
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4. So if anger comes upon the land, and does waſfe, the count 
ſhall not be in permitting the ſtranger, &c. but generally, 11 H. 

6. 1. 
1 man may have action of waſte, and count upon divers leaſes, 
F. N. B. 60. (F) cites M. 44 E. 3. 17. See 34 H. 8. 12. 

6. Waſte quod tenuit ad terminum annorum, and counted of a gr. Genera 
leaſe for term of life to the teſtator, and half a year over, by which the Brief, pl. 
defendant pleaded this to the writ, becauſe it is not ad terminum anno- 5 3 
rum; and yet well; for there is no other writ but for term of life ſoal's Dig. 
or years, and therefore he ſhall have general writ and ſpecial count, of Writs, 
Br. Waſte, pl. 48. cites 46 E. 3. 31. —_ 

: | S. C. and 7 H. 7. 2. and 14 H. 8. 11. 


7. Battery of villeins, or conſtraining them to do more ſervices than gr. Brief, 
they ought, per quod receſſerunt, is waſte ; and the writ was vaſtum pl. 6. cites 
in hominibus, and counted of villeins as above, and good; for the 8 EDS 
writ ſhall be general, and the count ſpecial, and fo good, notwith- ai Brief, 
ſtanding that it was not exilium de hominibus. Quod nota, And pl. 3. cites 
it was brought in 4 vills, and the defendant faid that no ſuch vill as . C. 

O i . . Theloal's 
the one, &c. And per Marten, this goes to all the writ, without Pig. of 


anſwering to the watte in the reſt, Br. Waſte, pl. 5. cites 2 H. 6. Writs, lib, 
IO. 11. 75 2 
S. C. and M. 30 E. z. Brief 303. 


8. Writ of waſte is quod fecit vaſtum, and yet he may count of 
feveral waſtes. Br. General Brief, pl. 9. cites 4 H. 6. 11. 
9. In, waſte the writ ſhall be ad terminum annorum, and ſhall s, p. ibid. 


count for one year, or for half a year. Br, General Brief, pl. 6. pl 15. Cites 
it. Tenant 


| Cites 8 H. 6, 34. for years. 


Hh. 1. cap. 7. And the count ſhall not abate the writ; for there is no other form of writ in this 
caſe, and yet the writ is falſe; for it contains more than is true. S. P. Gudb. 115. pl. 136. 
Arg. in caſe of Lewxwex v. Forn, Cites 40 E. 3. 41 E. 3. 18 — 4 Le. 226 in S. C. Arg. cites 
the ſame caſes.— 8, P. F. N. B. 60. (D) cites Litt. 14. but adds quære.—8. P. Co. Litt. 52. 
b. 53. a. | | 


r0. If lrafe is made to a feme as long as he ſhall live ſole, or toa S. P. 
man as long as he ſhall behave himſelf well, and the tenant does waſte, ” 5 
the writ ſhall be general, quas tenet ad terminum vite, and there 98 
declaration ſhall be ſpecial. Br. General Brief, pl. 11. cites 37 

11. Waſte, and en waſte in a kitchen in permitting it to fall, 
by reaſon that he did not lay tones under the walls of the kitchen, viz. 
the groundſels, The defendant demanded judgment of the count; 
for it is not waſte; for the tenant is not bound to more than to keep 
it in ſuch caſe as he took it, And the declaration is, that the ill 
came after the leaſe by ſufferance of the tenant ; and it was held that 
it goes only to the action for this part, and the writ is good for the 
reſt, (for the plaintiff aſſigned other waſtes alſo) by which the de- 
fendant paſſed over, and pleaded no waſte done. Br. Waſte, pl, 

110. Cites 5 E. 4. 8g. | | 
12, In waſte, if the plaintiff counts of a ſale, he need not /bew to 
whom he ſold, Br. Waſte, pl. 112. cites 5 E. 4. 100. 
13. Waite 


| | 13. Waſte by the prioreſs of C. in a manſion, and a good aſſign- 


ment; for the /atute ſpeats of domibus, and a manſion is a houſe, and 


It was in exheredationem prioreſſe de C. and did not ſay predict? : and 
yet good; for it ſhall be intended the plaintiff, and it he brings it as 
parſon imparſonee, the priorets ſhall be named accordingly. Br. 
Waſte, pl. 144. cites 10 H. 7. 5. 
[ 489 1 14. In waſte he may declare upon a leaſe for a year, and h from 
| year to year, as long as both parties pleaſe, and count that he held for 
10 years; per Brudnell and Pollard, But Brooke and Fitzherbert 
contra, and that it is only a leafe at will. Quære. Br. General 
Brief, pl. 20. cites 14 H. 8. 10. 
15. Waſte was aſſigned in amputando & decapitando 40 fraxinos 
.& 20 ulms prætii, Sc. and held good. D. 65. pl. 2. Mich. 3 E. 6, 
Samuel v. Johnſon. | 
16. If gates of lands be made f the huſband and wife, to have 
and to hold to them during the coverture, if they ſhall do waſte, the 
feoffor ſhall have a writ of waſte againſt them, ſuppoſing by his writ 
quod tenet ad terminum vitæ, &c. But in his count he thall declare 
5 and in what manner the leaſe was made. Litt. ſ. 380. and ſ. 
1. | 
b 17. A leaſe was made to endure from ſuch a feaſt unto ſuch a feaſt, 
the writ ſhall ſuppoſe quod tenet ad terminum annorum in that 
2 and by the count the ſpecial matter ſhall be ſhewed, F. N. B. 
O. (N) 
8. if the grantee of the reverſion brings action of waſte againſt 
aſſignee of tenant by the curte/; the plaintiff muſt rehearſe the ſta- 
| tute. Co. Litt. 316. a. + 
S.P. © . T9. In waſte, &c. the torit was, that the defendant committed 
Brownl- waſte in the land, and in the declaration he aſſigned the waſle in feliing 
e ee frees. It was held that this would not maintain the writ ; but if he 
had aſſigned the waſte in digging clay, chalk, or flones, or the like, 
this is waſte in the land. Mo, 73. pl. 200, Tritt. 6 Eliz, 
Anon. | 
Ben. 141. 20. In waſte the plaintiff declared of a demiſe of a maiety of the 
pl. 200. S. manor of Wolverton, and of a maiety of the wand called Woolverton- 
. ber the Mood, and other lands, 2nd aſſigned the waſte in cutting down oaks 
Pad fave the in @ certain wood called IM colverton- Mead. parcel of the premiſſes, 
plaintiff which it could not be; for this wood could not be parcel of the 
Schuld. =” manor of W oolverton, and of the other lands demiſed with the ma- 
. ee nor; and for this and other cauſes the count was held inſuſſicient 
cauſe his by the whole court. 3 Leon. 9. pl. 23. 7 Eliz. C. B. Tindal 
e e eee | 


inſufficient. 5 : 
S. C. cited Mo. 338. in PErzoT's caſe, as adjudged ; and ſays he thinks the judgment well 


given, becauſe there is no m iety or half-part known, and ſo no place certain where the waſte was aſſigned ; 
but if he had aſſigned the waſte in Bl. Acre, parcel of the manor, in cutting trees there, though 
his writ be of a demiſe of a moiety, yet the aſſignment will be good; but damages ſhall be given 
according to a half- part of the trees, and not of more by this writ. It ſeems if he will bring a 


mew action upon the ſtatute of W. 2. cap. 22. when 2 or 3, &c. he ſhall recover trebie damages 


for the other half-part ofthe trees, 


Gab. 121. 21. In waſte the plaintiff declared, that ſeiſitus fuit of the land 


and leaſed it ta the defendant for years, who committed waſte ad erbœ 
| reditatiqnem 


© ov” , ot we 6. 60d $00. if 


reditationem of the plaintiff, Upon nul waſte pleaded, judgment was Wroarr 


given for the plaintiff, It was aſſigned for error, that the declara- 5 _ 
tion was quod ſeiſitus fuit, and did net ſay of what eftate, and ſo it reports that 
might be of an eſtate for life. Shute and Clench J. held the decla- Suit J. 
ration good, becauſe the allegation of ſeiſin is not material, when it ts, 
might be left out. Beſides it is helped here by the ſubſequent durable; 
words, (viz) ad exhæreditationem of the plaintiff, which explains and that 
how he was ſeiſcd; and being but form, it is helped by the ſtatute ene 
of jeofails. Gawdy doubted. Et adjornatur. Cro. E. 57. pl. 6. was 1 6 
Paſch. 29 Eliz. B. R. Afton v. Whetenal.  . by the 7 
; ur 
in Eliz. which Suit J. denied; and that it was e, act 
9 22. In error to reverſe a judgment in waſte, the exception was, Ow. 11. 
Lo. that the plaintiff had aſſigned the waſte in a houſe; and by his title it is + op 
he appeared that he had only 2 parts of the reverſion of the ſaid houje. according- 
. Sed non allocatur: for though he has but 2 parts, yet he ſhall puniſh E. 
"a0 the defendant for waſte done in that which was held of the plaintiff; [ 4.90 ] 
17 and the meſſuage being intire, he cannot afign the waſte otherwiſe, | 
: and his count was according to his title. Cro. E. 290. pl. 10. 
off Hill. 34 & 35 Eliz. B. R. Warneford v. Haddock. 
3 23. Lands were given to A. and B. and the heirs of their 2 bodies. 
B A. died without iſſue, and the remainder of the half reverted to the 
ods donor. He brought waſte againſt B. of houſes and lands to him 
ft demiſed, and agreed that the writ was good. But it was queſtioned 
. if the count ſhall be general, or of a half only, notwithſtanding that 
both were tenants in common of the reverſion. 2 Brownl. 133. 
ed Mich. 9 Jac. C. B. Mallet v. Mallet. 
O 24. In waſte the plaintift counted that the defendant plowed up his 
ud land, which was paſturable, & fic fecit vaſlum. After verdict for 
5 the plaintiff it was moved in arreſt of judgment, that the plaintiſt in 
* his declaration does not ſo much as alledge a waſle done, but leaves it 
; abſolutely uncertain ; and that the verdict does not help it; for that 
only fays that the defendant did it modo & forma prout in narra- 
* tione. Now the ploughing of paſture may or may not be waſte, and 
® to make it ſuch it ought to have been ſo time out of mind; and it is 
5 not enough to ſay that it was paſture-ground diu ante. Jones J. 
7 faid, that arable and paſture-ground are convertable, and what is the 
5 one this 2 may be the other the next, and the law does not ſo 
't much diſtinguiſh ; and therefore judgment was ſtayed. 2 Show. 8. 
1 pl. 4. Paſch. 30 Car. 2. B. R. Gunning v. Gunning, 
25. The declaration was that the defendant, who was leſſee, did 
the trees, &c. And this was held not good, without ſaying that Pe 
B cut them down, &c. Clayt. Rep, 126. pl. 225, March 1647, j 
n Ward v. Waddington. | | 
: | 
3 | 
) F 
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9 (B. a. 2) Proceſs and Proceedings. 


© If the d- I. 13 E. 1. E NAC TsS, that Hall manner of waſte done, to the 
Co de cap. 14. damage of any perſon, there ſhall from henceſerth be na 
2 writ of prohibition awarded, but a writ of ſummons; * ſo that he, of 
vii &c. fo 3 : ! 

2s perad. e hem complaint ts, ſhall anſwer for waſte done ot any time. And if 
venture he he come not after the ſummons, he ſhall be attached; and after the at- 


Was never . > 
wee tachment he ſball be diſtrained. 


nor any other writ ſerved whereby he might have notice, yet a writ of enquiry of waſte 
Mall be awarded by this branch; for here it is not ſpecified that iſſues ſhould be returned, &c. but 
generally, and by the writ, the waſte ſhall be inquired of by the oath of 12 men, where the 
2 or any for him, may attend if he will, and the jurors may find againſt the plaintiff. 
2 In 389. 


Tf the de- And if he come not after the diftreſs, the ſheriff ſhall be commanded 

Fendant ap- that ; in proper perſon he ſhall take with him 12, &c. and ſhall go to 
ars upon ; 

. A the place waſied ; 

end plead, and after mates d favit, the plaintiff ſhall not hy this branch have a writ to inquire of the 

waſte, becauſe it is out of the words and purview of this at. 2 Inſt. 300. 

Here are three things to be obſerved, iſt. That the ſheriff ought to go in proper perſon ; for 
that though in rei veritate he is no judge, yet this writ is in nature of a commiſtion unto him, and 
he is in loco judicis, and therefore he ought to go in propria perſona. 2ꝛdly, Where tome have 

den that the ſheriff may inquire upon this writ, by the oath of + 6 or 3 perſons, it appears tit 
there cug ht net to be under 12; for the words of this branch are aſſumptis ſecum 12; yet this is hut 
an inqueſt of office ; for it is taken ſans miſe des parties; that is, without any iſſue joined. 3dly, 
The ſheriff , go ad loc ® viſt tum, gether with abe jurors, and view the ſame; for iſta cadunt 

jus ſub viſu quam ſub auditu. 2 Inſt. 30. | 

+ It was agreed by the whole court, that if 6 of the jury are examined upon a voire dire, 
& they have ſeen the place waſted, that is ſufficient ; and the reſt of the jury need not be ex- 
amined upon a voter due, but only to the principal. Godb. 209. pl. 298. Mich. ir Jac. in C. B. 
Gage v. Smith, | 


*[491] 


If the e And ſhall inquire of the waſte done, end ſhall return an inqueſt ; 


be aſſigned in and after the inqueſt returned they ſhall paſs unto judgment; like as it 


2 dar 25 centained in the flatute of Glouceſter. | 
and the jurors muſt vi all the places waſted in every of the trans, but he may inquire theresf in any one of 
the town: ; and this copulative doth ſo Knit the words together, as he cannot inquire of it in a fo- 
reign town. 2 Inſt. 390. | 

View in waſte for the aſſeſſing of damages, ſhall be of ev-ry parcel. Agreed by all. D. 204. 2. 
Marg. pl. r. cites Paſch. 41 Eliz. C. B. Letchford v. Sanders. 


2. Waſte again/? two by the biſhop ad exbæ redationem eccliſiæ, and 
proceſs continued till the grand diſtreſs returned, and the one came, and 
the other made default, and he who appeared was compelled to anſwer 
alone; for the proceſs is determined againſt the other. Br. Waſte, 
pl. 99. cites 39 E. 3.15, ; 

In foch 3. If the iſſue be taken out of the point of the writ, as upon con- 
qaie the _ firmation, releaſe, or the like, there needs not the view, or claim of the 
33 1 view in venire facias; for the waſte is not denied, but where bar 13 
the view of pleaded ; ſo in aſſiſe; per Pigot, quod non negatur. Br. Waſte, pl. 
the place : 5 

aſſed, nor 113. Cites 7 E. 41. . | 

to inquire of that but of damages. D. 204, Marg. cites it 2djudged Hill. 33 Eliz. Anon,—— 


But by Anderſen and Walmfley, if the iſſue be joined upon ſuch collate) al point, as whether yo _ 
| | ere 
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Fa 
bent ſo if the waſte be confeſſed or found by verdict, but otherwiſe if it be adjudged upon de- 
murrer; but Glanvil contra. D. 204. Marg. pl. I. cites Paſch. 41 Eliz. C. B. Letchford v. 
Sanders. 2 And. 133. H. 85. S. C. Cro. E. 690. pl. 26. 8. C. Poph. 194. S. C. 


-—}Brownl. 241. Laſhbrook v. Saunders, S. C. [but in neither of the laſt mentioned boots 
does the S. P. appear. 


4. In an action of waſte the jurors ſhall have a view of the place = 5029.26 
waſted, &c. as an incident to the action of waſte ; for in the action 1 


at the common law the jurors ſhould have had the view. 2 Inſt. Court, if 
the jurv he 


300. | ſworn that 
they know the place, it is ſufficiem, although they be unt ſworn that they. ſax it, and although that the 


place waſted be /bewwed to the jury by the f ſervants, yet if it be by the commandment of the ſheriff, 
it is as ſufficient as if the ſame had been ſhewed unto them by the ſheriff himſelf, Godb. 209. pl. 


298. Mich. 11 Jac. in C. B. Gage v. Smith. 


F. In an action of waſte there ſhall be ſummons end ſeverance; 
for the writ is ad exhæredationem, and the action of waſte is a plea 
real, 2 Inſt. 307. | | 

6. Though the view in action of waſte was rot returned on the 
proceſs on which the fir/t jurors appeared, and were ſworn, and tried 
the iſſue; yet it was reſolved to be good enough, becauſe, although 
the jurors ought to have the view, yet it was not neceſſary for the of= 

er to return it, but the Court on the trial ought to examine the matter, 
whether the jurors have had the view or not; for on the trial fix 
jurors at leaſt ought to have had the view, or elſe the jury ſhall not 
be taken, cites 9 H. 6. 95. b. And in 24 E. 3. 26. a day of conti- 
nuance was given, eo quod the jurors had not the view, & inte- 
rim videant, &c. And in an afſife the view of the jurors is requiſite; 
but it is never returned; for perhaps neither the ſheriff nor the of- 
ficer knows, whether the jurors have had the view or not. For the 
words of the writ are, et interim videant, &c. and not, et interim 
babert fac viſum. So that the jurors may view the place waſted 
when the officer is not preſent, and therefore the officer is not obliged 
to return the view, but it ought to be examined on the trial and the [ 492 ] 
party may make his challenge to the jurors for that cauſe, if {ix of 
them at the leaſt have not had the view; and if the officer had re- 
turned that they had the view, yet if it appeared on the trial by ex- 
amination, that they bad not had the view, the return would be to 
no purpoſe, nor conclude any of the parties, plaintiff, or defendant. 
2 Saund. 254, 255. Mich. 22 Car. 2. Greene v. Cole. 

7.4 & 5 Ann. cap. 16. /. 8. enacts, that in any actions in any of 


ber majeſty's courts at Meſiminſter, where it ſhall appear to the Court 


that it will be neceſſary that the jurors ſhould have the view of the place 
in queſtion, the Courts may order ſpecial writs of diſtringas or babeas cor- 
fora, by which the ſheriff or other officer ſhall be commanded to have 6 
* the fir/t 12 of the jurors, or ſome greater number, at the place in 
queſtion, ſome convenient time before the trial, who ſhall have the matters 
in queſtion ſhewn to them by two perſons in the writ named, to be ap- 


pointed by the Court. 


(B. a. 3) 


as executor or as legetee, yet the jurors ought to have the view for the giving of da- 


_ 
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Maſte. 


(B. a. 3) Pleadings. 


1. I N waſte againſt tenant for years of the leaſe of the plaintiff hin- 
ſelh the defendant pleaded that the plaintiff nil habuit in tene- 
mentis, but jointly with his wife in tail, &c. and held a good plea. 


Theloal's Dig. lib. 11. cap. 44. f. 6. cites 4 E. 3. Iter Darby, 


Br. Mon- 
Arans, pl. 
17. cites 


Brief, 747. 

2. In waſte againſt baron and feme on a leaſe to them both made by 
the plaintiff*s father, the tenants pleaded that the plaintiff”s father 
ne leſſa pas to them modo & forma, &c. and held a good plea, The- 
loal's Dig. lib. 11. cap. 52. ſ. 25. cites Paſch. 6 E. 3. 260. 

3. In waſte again tenant in drwer, ſhe pl:aded a grant made 

to her by the heir ts hald without mpeachment of waſte, and averred 

that he had aſſets by deſcent ; and the opinion was that it is no plea; 

for the ſtatute of Glouceſter ſpeaks of warranty with aſſets to bar the 

2 and not of grant with aſſets. Br. Waſte, pl. 76. cites 38 
323. | 

4- i” was agreed that the Heir ſhall not have action of waſte «f 
waſte in the time of his father, but in his own time, and iſſue taken 
accordingly. Br. Waſte, pl. 76. cites 38 E. 3. 23. 

In waſte by him in remainder, he ought to ſhew deed of remain- 
der, and fo he did. Br. Waſte, pl. 28. cites 42 E. 3. 19. 


S. C.——He ſhall ſhew the deed, if i be dem inded by the tenant ; but per Finch. he need not ſhew 


it till then. 


Br. Monſtrans, pl. 1 5. cites 41 E. 3. 23-——5S. P. Br. Variauce, pl. 108. cites 10 . 


6. 8. For this action is not properly founded upon the deed. 


Br Waſte, 
pl. 127. cites 
; S. E. 


Br. Nonte- 
nure, pl. 55 
cites 44 
3.21. 
® Br. Non- 
tenure, pl, 
7. cites 40 
E. 3. 33. 
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ſuffered to jay that he did not leaſe for term of years, but that he did not 


that the plaintiff by indenture is bound to deliver timber to him for repa- 


6. In waſte the plaintiff counted upon a leaſe for years by him made 
to the defendant, and that he did waſte; and the defendant was ni 


leafe modo & forma, &c. For if he leaſes for life or in fee, the defen - 
Cant may plead it, and traverſe the count, &c. Br. Negativa, &c. 
pl. 7. cites 43 E. 3. 13. | 

7. Waſte again/? A. of tenements which he held of the leaſe of E. 
who held them for term of life of the leaſe of his father, The diſena- 
ent ſaid that he had * nothing in the tenements the day of the writ pur- 
chaſed, nor ever after, but E. was and is tenant ; judgment of the 
writ, & non allocatur, by which he ſaid that E. was tenant the day 
of the writ purchaſed, abſque hoc that he ever any thing had of the le: 
of E. which was held a good plea, and the other maintained his writ; 
quod nota, and yet non-tenure is no plea in waſte, but it ſeems that 
this amounts to, that E. non dimifit modo & forma. Br. Waſte, pl. 
35. cites 44 E. 3. 5, og 

8. Waſte to part; the defendant pleaded that the tenants died in tht 
laſt peſtilence, and hecould not yet find new tenants, and as to a grangt 


ration in ſuch a wood, and did not; judgment, &c. and there it is held, 
that if it be upon the land leaſed he may take it, notwithſtanding the 
indenture, and therefore this is no bar; by which he ſaid that there 


was ne timber upon the land leaſed, and that the wood out of 17 
| | | Ce 


I- 


Taſte, 493 


a | 
Rec. is not in his leaſe ; by which the plaintiff replied that he effered 
timber, and the plaintiff would not take it unleſs he could have more, 
which he had no need of, Prift, and the others e contra, Br. Waſte, 
pl, 36. cites 44 E. 3. 21. 
9. In waſte, the tenant ſaid that as to the wood it is excepted 
in the deed of leaſe, and ſo ne dimitta pas; but he anſwered to 
the remainder ; and the plaintiff” ſaid that he leaſed the word by 
_— leaſe, and the others e contra, Br. Waſte, pl. 38. cites 44 
3. 34. 35. 
10. Where the tenant juſtifies the abatement ſo many trees for re- 
parations, the other may ſay that he abated ſo many more beſides ; per 
Cur. Br. Waſte, pl. 38. cites 44 E. 3. 34. 35. | 
11. Waſte again/t tenant for term of 7 of his leaſe, who ſaid that Waſte by the 
the plaintiff had nothing in reverſion ; and admitted for plea, without 4. Abe, 
anſwering to the leaſe, and without ſhewing how the reverſion is out of pan ife 
hin. Quod mirum ! Br, Waſte, pl. 45. cites 46 E. 3. 20,—But the ther 


and ty the 


contra 8 H. 6. 15. 


beirs of the muther ; the tenant ſaid that he diſcontinued to R. in the life of the feme, abſque hoc that the pla- 


tiff any thing had in the rever fion the day of the writ purchaſed, ar after, and held double: by which 
he ſaid as above, and ſo in reverſion, & c. and then well: and per Martin and others, nothing in rever- 


an only is a good plea there. Contra where the plaintiff counts of his own leaſe, or of the l-aſe of his anc:ftor ; 


tut it is a good plea in wafe ex aſſignatione, upon grant of rever ſion to the plaintiff. Note the diverſity. 
Br, Waſte, pl. 85. cites . 6. _— 9. p. Br. Bs. pl. 42. 1 -,4 6. 13.———And in 
waſte ag ainſt tenant by the curteſy, it is a good flea that he diſcontinued in fre to R. in the life of the fem, and 
__ R. leaſed to him for his life, ſaving the reverſion, and jo nothing in reverſion the day of the vurit pur= 
chaſed, &c. Br. Waſte, pl. 85. cites 8 H. 6. 13. And where the plaintiff counts of his own 
leaſe, or of his anceftors, the tenant may ſay quod non dimiſit, and ſhew how the heir has granted the rever - 
S . another to whom he attorned, after which attornment no waſte dine. Br. Waſte, pl. 85. cites 8 

„0. Iz. | f 

Poli, of" rever ion is a good plea in waſte, per Beaumond. And Walmſley took a diver fity when 
the waſte is brought by the firſt I:ſſor bimſelf, and when it is brought by the grantee of a rover fion ; in the 
one caſe it is good, but not in the other; and cited 5 H. 5. 12. Br, Waſte, 72. and 46 E. 3. 20. Br. 


| Waſte 45. And note, if they warrant that difference, the reaſon is becauſe of the contract and pri- 


vity between the parties at the making of the leaſe. Nox 53. Arden's caſe. ; 
In action of waſte brought by the leffor againſt the leſſee, the lefſ=e is reſped? of privity cannot 
plead riens en le reverſion, but he muſt ſhew how and by what means the reverſion is diveſted out 


of him; but if the grantee of a reverſion bring; an action of waſte, the leſſee may plead generally that 


ke has nothing in the reverſion. Co. Lit. 356. a. (h) 


12. Upon recovery in waſte by default, and writ of inquiry of waſte, Br. Scire 
&c. the plaintif * executian by ſcire facias; and the defendant ſaid 3 
that the day of the writ purchaſed he was villein to J. N. and held in d. 
villeinage, and yet holds; judgment if execution; and the beſt 
opinion was, that it is no plea; for it is a ſpecial non-tenure, which it 
no plea in waſte nor in ſcire facias, &c. . Waſte, pl. 51. cites 48 


E. 3.18. 


13. Quid juris clamat; the tenant ſhewed how the grantor leaſed to 

him by indenture ſhewn to the court for 40 years, and granted to him to 

repair the houſe within the firſt year, and ſaving to him the advantage 

of the indenture, if the houſe after falls in his default, ready to attern, 

and the attornment taken accordingly, and the faving entered of re- 

cord; and this ſeems to be a bar in waſte after. Br. Waſte, pl. 53. 

cites * 31. 32. | 1 
14. Waſte againſt tenant for life, and aſſigned the waſte in a grange, 

hall, and Seay, — as to 1 eee 4 dal the defendant ſaid that [ 494 ] 
Vor. XXII. Nn they plea in 
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waſte, that 
tor bouſ. was 
raiden, at the 
time of th: 

a. e, and 
ther -of fe 1. 
Br. Waſte, 
Pi. 1 30. cites 
.. 
— rt: 
the heu/e 

or trees fell 


they were feeble, and the timber periſhed at the time of the demiſe, ſo that 


they could not ſtand, by which they fell; and ta the cotage that the plain- 
a & made it after the leaſe without gree of the defendant ; judgment i 
actto, and admitted for a good plea; and it is no replication for the 
plaintiff to ſay that the defendant by his deed had covenanted to repair 
the houſe in as good plight as thiy were at the time of the i 
for of this lies covenant; for it requires but fingle damages, and of 
858 lies treble d mages; quod nota. Br. Waſte, pl. 54. cites 49 
3. 1. 


by wind or temp. Ibid. 


S. P. For 
per Hull, 
the entry 
is Al the 
matter; 
for the 
tempeſt is 
not. waſte, 


15. Waſte againſt tenant for years of the leaſe of his anceſtor of waſte 
in a hall, kitchen, — and rt 3 — K. ta 2 42 the 7 22 
that the 3 fold it in his life-time to T. P. who pulled it down af- 
ter the death of his anceſtor; and as to the ſtable, that the timber was 
putrified in the life of the anceſtor, which fell in the time of the anceſ- 
tor; and as to the oats, that he cut them for the /iable, and made a new 
able of them, and as to the reſt us waſle done; and as to the {ale of 
the hall the whole Court was againſt the plaintiff except Hank. and 
per Hill, if the anceſtor 1as tenant in tail, the ſale or gift was colour- 
able to be avoided, but of fee- ſimple not; and it is not ſaid preciſely 
that the heir in tail ſhall avoid it. Br. Waſte, pl. 67. cites 11 U. 
4. 32. 5 
5 In waſte the defendants ſald, as to the grange that the nioieiy 
was decayed before the leaſe, and the other moiety was uncovered by tem- 
peſt, and before the defendant could repair it the plaintiff entered and 


' was ſeiſed the day of the writ purchaſed ; judgment ſi actio; and per 


Hank. the laſt plca is double, the tempeſt and the entry; but Hull con- 
tra. Br. Waſte, pl. 69. cites 12 H. 4. 5. N 


uglets the defendant permits the timber to rot after the tempeſt. Br. Double Plea, pl. 30. 


cites S. C. 


4.5. 


17. Where a leaſe is upon condition, that if the tenant ſuffers 


| x; he may enter, there he cannot enter for uncovering by tem- 


pett, unleſs he ſays, that the leſee had ſufficient time after to repair 
it, and did not; per Hull, clearly. Br. Waſte, pl. 69. cites 12 H. 


18. The plaintiff alleged waſte in exile of @ villein, the defendant 
demanded judgment of the writ, becauſe he did not ſbet in what place 


he exiled him, & non allocatur; for it is no plea quod non exilivit, 


or quod non ſuccidit arbores, but ſhall ſay, no waſte done prout, &c. 
Br. Waſte, pl. 9. cites 6. H. 6. 42. | 
19. The defendant pleaded to the writ becauſe the waſte is brought 
in Al. and he ſaid that there are two A.”s and none without addition; and 
no plca per Cur. For the plaintiff ſhall recover per viſum juratorum 
quod nota, Br. Waſte, pl. 9. cites 9 H. g. 42. 

20, Waſte, that he permitted a houſe to be uncovered, by which the 
timber became rotten and corrupt. Marxham ſaid, the day of the writ 
purchaſed the houſe was ſufficiently repaired ; and the beſt opinion was, 
that it is no plea; for it is in a manner double, the one that if the waſte 


was done that it is amended, and the other that there never 5 
waſte. 


FAY LY a a vas tA. bs WY . of 


SHES DE LEE ILY 


Taue. 


affe. But if he had fail that after the waſte it was ſufficiently re- 


paired, before the writ purchaſed, it ſeems to be a good plea. Br, 


Waſte, pl. 86. cites 19 H. 6. 66. 


21. Waſte againſt tenant in diwer in land in D. quas tenet ex 
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hereditate of the plaintiff. The defendant ſaid that M. father of the 


pla inti n wheſe heir, &c. infigſed M. in fee, abſque hoc that fhe held 


In dower ex hæreditate of this plaint ; and then well, by reaſon of 


the traverſe. Quære if riens in reverſion had not been a good plca. 
Br. Traverſe per, &c. pl. 353. cites 20 H. 6. 19. 

22. Waſte againjt F. FF. choplam, and counted that he teaſed for 
term of life by deed. I he «ther ſuid that there is in the Jour vill a col- 
lege, called the Hoſpital of Mary Magdalen, F which college the te- 
nements where, &c. are parcel, which ofsancient time has been founded 
of a maſter, brethers and ſiſters; and that the plaintiff and all his an- 
ceſtors, and ail thoje whoſe eſtate he has in the manor of D. have uſed, 
time out of mind, when the maſter dies, to put in another maſter without 
preſentation to the ordinary, and the hoſpital voided by the death of B. 
and the plaintiff by the deed, Ic. gave and granted the ſaid hoſpital ta 
the defendant habend” fer term of his life, and was put in peaceable poj= 
ſeſſion, judgment ſi actio. And the beſt opinion of the Court was, 
that it is no plea z for he does not anſwer to the leaſe of the plaintiff, 
for this matter is only a preſentation, and he has no livery of feitin 
as upon a leaſe, nor the fee or franktenement, or reverſion, is not or 
ever was in him who made the collation, but reſted in the houſe. 
Quod nota. By which the defendant faid as above, abſque hoc that 
the plaintiff leaſed for term of life, prout, &c. Er. Waſte, pl. 87. 
cites 21 H. 6. 2. | | 

23. Waite in 10 aſhes. The defendant — that the plaintiff 
gave them to R. C. and commanded the defendant to cut and de- 
liver them to the ſaid R. C. by which he did fo, judgment fi 
actio. The plaintiff /aid that he did not cut by his command. Per 
Newton & Paiton, this is negative pregnant, by which he /aid that he 
did not command him. Quod nota. Br. Negativa, &c. pl. 21. cites 


21 H. 


24. Where a leaſe is by deed without impeachment of wwaſte, or by 
grant to be diſcharged of waſte, all by one and the ſame deed, the 
tenant may rebut, and plead in bar by it, and hail not be drove to 
his writ of covenant ; per Paſton, quod F ulthorpe & Aſcue J. con- 
ceſſit. Brooke makes a guære if he ſhall be drove to writ of co- 
venant, F it be granted by another deed. Br. Waſte, pl. 89. cites 
21H: 6080 N . 
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Br. Tra- 
verſe per, 
&c. pl. 50. 
cites S. Co 
h{loals”. 
Dig. lib. 11. 
cap. 52. . 
20 cites 
. e. 


Br. Barre, 
pl. 30. cites 
S. C. And 
Brooke ſays 
it ſeems to 
him, that if 
the grant 

be by anos 
ther deed, 

it may well 


be pleaded in bar alſo. 


25. Where the defendant juſtifies the waſte for cutting of” aſhes for 


Fire- boot, he ought to jurmiſe that there was no underwoads upon the land, 


&c. And the ſame law ſeems to be where he takes beeches or other 
trees which are timber; by the beſt opinion of the Court. Br. Waſte, 
pl. 89. cites 21 H. 6. 4s. | | 

26, Waſte in a houje, and alſo in a wood, by which he cut the trees 
and fold them, &c. Ihe defendant as to the houſe ſaid that no waſte 


Nn 2 done, 
Us 


In wifte, 


for trees 


— EET PEEM: 
3 — 


_ Waſte, 


fold, the done, and to the trees that the houſe was ruinous in groundſels at the · 
* time of the demiſe, by which he cut for reparations, and put the 
ſwer to frees in the grounſels. And per Cur. This is a good plea | 
beth; for obere the plainti counts generally of cutting of trees without more. | 
. But contra where be counts of ſale, as here; for there he ſhall | 
and admit @nſwer to the ſale, by which Cateſby juſtified as above, abſque 
that he cuts hoc that he fold them, and good reaſon; for the writ of waſte is 
— =» quod non liceat alicui vaſtum, venditionem ſeu deſtructionem fa- 
them again, cere in terris, domibus, boſcis, &c. Br. Waſte, pl. 112. cites 5 


and be E. 4. 100. | 
Nows thenu | | 
upon the repairs of the houſe, yet the tort which is ſuppoſed in the ſale is not anſwered ; per 
Montague. And Knightly ſeemed to he of the ſame opinion, and he ought alſo to conelude that 
it is the ſame waſte. D. 35. b. 36. a. pl. 33, 34. Trin. 29 H, S. in caſe of Maleverer v. Spink.— 
D. 90. b. pl. 8. Mich. 1 Mar. in caſe of Mer vin v. Lyda | 


27. Ne venda pas is no plea, but fhall juſtify as in the plea above, ; 
* hoc that he ſold, or ſhall lay no waſte done generally, Br. Waſte, 
pl. 112. cites 5 E. 4. 100. Per Choke J. a 
496 ] 28. In treſpaſs it was agreed, that tenant for years may cut 1v09d, 

but it was doubted of tenant at will. But it ſeems that as long | 
as tenant at will is not countermanded, he may cut ſeaſonable 


wood, &c, Littleton ſaid then he ought to ſay that they have p 

uſed ſuch cuſtom in the country to cut underwoads ; for otherwiſe the f 

Juſt on is not good, Quzre inde. Br, Waſte, pl. 114. cites p 

4. 0. 7. | t 

The leſſor 29. Walle againft tenant for life for digging clay, viz. gravel. j 
wasſeiſcdin The defendant juſtified by command of the plamtiff. And the bet t 
ere 4:4 opinion was, that it is no plea; for the leſſor himſelf cannot juſ- b 
no except tify to dig it, therefore his command is void; as if I command J. c 
the gravel, S. to kill my father, which he does, I ſhall have appeal; and in 1 


and ſo hi formedon writ of eſtrepement is delivered to the tenant, the de- 


command . 
during the mandant cannot command him to cut the trees, but the eſtrepe- 


” . 2 Cc 

leaſe is not ment lies; for thoſe commands are void. Br. Waſte, pl. 108. cites q 
ood. And 2 H I 

Town- „ | 0 

ſend, this gravel is part of the inheritance, and he cannot grant his inheritance by parol only with- v 

out deed. See the year-book. : l 


Thid. ſays 30. In waſte the defendant pleaded accord, that he ſhould repair 4 
— ue aloe the —_— of the mill, which he has done, and no plea; for in b 
13 H. 7. 20. Action perſonal or mixt, the accord is no plea; and this by judgment. 


but not ad- Br. Accord, &c. pl. 13. cites 11 H. 7. 13. 
judged; but | 
the beit opinion is that it is no plea——SsS. C. cited Arg. 9 Rep. 78. a. in Peytoe's caſe, Mich. 9 
ac. C. B. But Ibid. 78. b. The Court ſaid that the cafe of 11 H. 7. 13. b. was ill printed; for, aſt. 
f it had been adjudged really in 11 H. 7. the fame cafe would not have been argued again in 13 H. 
7. 2. And in 16 H. 7. tit. Warranty 97. in Fitzh, it was held that in action of waſte againſt 
leſſee for years, accord is a good plea; which the ſame judges would not have done if they 
themſelves had adjudged the ſame caſe to the contrary, in ſo ſhort a time before; and that diligent 
ſcarch had been made by the prothonotaries for the record of the ſaid cafe of 11 H. 7. and ao ſuch 
could be found. And that in Hill. 6 E. 6. reported by ferjeant Bendloes, Bendl. 35. pl. 60] that 
in action of waſte againft leſſee for years, accord is a good plea. —— An accord is no pleato an ac- 
tion of waſte in tbe t:n-t. 2 Inſt. 307, S. P. B-cauſe the action is mixed with the realty, and 
therefore is no bar for the perſonalty ; for omne m4jus trahit ad ſe minus. 6 Rep. 43. b. 44. a. 
Mich. 3 Jac. C. B. in Blake's caſe.——Cro. J. 1c. pl. 29. in the caſe of Alden v. Blague, 8. C. it 
was {id by Daniel J. that in waſte agg, tent for years, accord is a good plea; but ne again/? trnant 


or Life. 
ps 31. Waſte 


KF. Se 


Maſte. 

31. Waſte was aſſigned in beſcis, viz. in ſuccidende & vendends 
lecem quercus, &c. where in truth the defendant had only lapped 
and ſhred them; and it ſeems he may well plead no waſte done, and 
give this ſpecial matter in evidence. D. 92. pl. 16. Mich. 1 Mar. 
Anon. | 

32. Waſte was aſſigned in pulling down unum murum ligneum, 
and in permitting a brick-wall to fall down, and in erumpendo & 5 4 
trahendo the planks and mangers in a ſtable, without ſaying that they 
were fixed to the freehold, and haw ; and therefore it was held not to 
be waſte, and the ſame as to the walls, it not being expreſsly alledged 
that they were coped or covered. D. 108. pl. 31. Mich. 1 & 2 P. & 
M. the Earl of Bedford v. Smith. | 

33. V. brought waſte againſt the defendant tenant for life, by rea- 
fon of a remainder to him limited by uſe, and aſſigned the waſte in pro- 


ſternends horreum. The defendant pleaded in bar, that the great tim- 


ber of the ſaid barn, at the time of the death of her huſband, was ſo 

rotten, &c. that it could nat be repaired; this was taken to be a good 

ea, and iſſue taken upon the matter. Mo. 54. pl. 158. Paſch. 3 
liz. Ward & Uxor v. Dettenſam. 

4. Waſte was aſſigned in breaking down a copper of lead fixed to 

the ground by the leſſee for years; the defendant pleaded in bar, that 

the copper was deviſed to him by the termor, and that he tk it with 


the aſſent of the executor, and carried it away; the plaintiff traverſed 


the Leite upon which they were at iſſue. This iſſue was held a 
jeofail, but there being other iſſues, a new venire facias iſſued as to 
them. The reporter ſays, quære well if the plaintiff upon this plea, 
by which the waſte is confeſſed, ſhould not have judgment to re- 
cover. D. 272. b. pl. 33. Paſch. 10 Eliz. Lord Abergaveney v. 
Plomer. „ 

35. Leſſee covenanted in the leaſe to repair the buildings at his own 
eofts and charges when it ſhould be neceſſary; and afterwards he cut 
down timber-trees growing on the farm, to repair the buildings de- 
cayed by age or tempeſts, — uſed them in the reparations; whereupon 
waſte was brought againſt him. The defendant pleaded the afore- 


ſaid matter in bar; the plaintiff replied, and ſet forth the covenant 


as above. D. 314. pl. 94. Trin. 14 Eliz. Anon, The reporter 
ſays, quære bene. 
36. In Nee for cutting down 10 oaks, the defendant, as to three 
them, pleaded that he cut 5 down to make poſts, and that he had 
6 poſts, which he ſet in the ground to divide ſeperalia clauſa ibidem; 
but did not allege the number of cloſes, or that they had. been 
uſed to be divided, or that he had employed all the three oaks to 
make poſts. And as to the reſidue he juſtified; 2 that they 
wers dry, hollow, and retten at the top, not being ſu 
for building, without ſaying as _ that they were dead, not bear- 
ing fruit nor leaves in ſummer, &c. And as to the 3 trees, the 
urt were of opinion for the plaintiff, that the juſtification was not 
good for the reaſons before mentioned; but the Ch. Juſtice Dyer 
inclined that the laſt juſtification amounted to the ſame as that the 
trees were dead, not bearing folia in æſtate exiſten* maheremium, 


but that ſaying that they are not ſufficient timber for building, is 2 


Naz 8 


cient timber i 
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Mo. ror: 
pl. 246. 


Man 
caſe, 8. C. 


things, as 
digging of 
clay and 
ſelling it, 
and in 
plowing of 
meadow; 
and that it 


was adjudg- 


ed that the 
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plaintif good form; for they may ſerve for other uſes, as for making poſts, 
recover- though not for building. D. 332. pl. 26. Paſch. 16 Eliz. Manwood 


— Bea . 
la 3 Mynn. | 


251. S. C. and the pleadings, and ſays the plaintiff had judgment. — D. 332. b. S. C. ſavs there 

was another fault in the p/za; for it was, that the vc piers of the ſuid lund did uſe ingreds S egredi 

$ _ Paftes predict, whereas this could not be; but it thould have been (inter) poſtes præ- 
tos. : , : 


37. The plaintift made a leaſe for years to A. and before the exp.- 


ration thereof, he made another leaſe of the ſame lands 1 B. the de- 
fendant to begin preſently, and then brought action of waſte againſt 


him for wafte done during the firſt leaſe. The Court ſaid, that in 
ſuch caſe it would not be ſafe for him to plead no waſte done, for it 
will be found againſt him. And if he ſhould plead the ſpecial 
matter as aforeſaid, (viz.) That the firſt leaſe was in being at 
the time of the waſte done, after the expiration whereof ro waſte 


was done; this would be good if the 2d leafe was not by inden- 


ture, otherwiſe he will be eſtopped by the indenture, and then 
the waite will charge him. And if defendant pleads the ſpecial 


matter, the plainti# by his replication may eſtop him to plead 


any other beginning of the term than the letter of the indenture 
purports, and it will be no departure, becauſe it ſtrengthens the de- 
claration. 3 Le. 203. pl. 256. Trin. 30 Eliz. C. B. Thorpe v. 
Wingfield. | | 

38. Ancient demeſue is no good plea in an action upon the ſtatute 
of ;: for it is only a perſonal action, and the ſtatute is be- 
neficial for the commonwealth. Per tot. Cur. præter Walmſlcy. 
Ow. 24. Paſch. 36 Eliz. C. B. Owen's caſe. | 

39. Waſte for cutting detun 300 oaks; the defendant pleaded as to 
200 of them, that the houſes lrajed were ruingus, & c. and that he cut 


them down to repair the houſes, and as ts the reſidue, that he felled and 


Zeeb them is employ about the reparations tempore aphortu no. And 


all the Court, without argument, held it no plea ; tor if it ſhould 


be good, every farmer migit cut down all the trees on his farm, when 
there was no manner of occaſion to repair. Cro. Eliz. 593. pl. 33. 
Mich. 29 & 40 Eliz. C. B. George v. Stanſield. : 
981 . If two bring an action of watte, the releaſe of one is a good bar 
1 49 9 a”; : x : : 
5: againſt the other; and fo reſolved by the whole Court. Co. Litt. 
Lo by s bg. 35S" b. cites g H. 5. 15. | 


brought 75 the tei, a releaje of the anc is a bar to both. But h it is in the tene“; or there it 
bas but himſelf, 2 Inſt. 307. 


41. Note, where Hedge-loot or pale-boot are granted to be taken 
reaſonably, and where certain loads or trees are granted annually for 
that purpoſe, here it is not neceſſary to ſhew that the fence is in decay. 
And note, that for reboot it is not neceſſary at the time of the cutting, 
to ſhew the neceſſity. And fo for reparatimm; for it is reaſon and 

good hutbandry to cut them in ſome convenient time before hand. 
And note the difference, becauſe that, which is allowed cer- 
tainly at fome years, may not be ſufficient, Noy. 23. Jenkins 


- 


v. Jenkins. 
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[C. a] Who may releaſe a Waſte, Ba: 3 
[I. II a lefſee or life of a prior of a h«ſþital dees waſte and the _ Waſte, 
| prior releaſes it, yet the 3 may bring action; for the 88 3 
predecefſor by his releaſe could not diſinherit the houſe. 42 E. tha when 
3. 22. 1 | | ; the boujfe 15 
? in” ith A to 


the place wwafted, it cannot be releaſed without the conſent of the covet ; by which the tefendant took 


other iſſue. Sce (L) pl. 1. 2. 


[ 2. But if leſſee makes agreement with the predeceſſor, the ſuc- Br. Waſte, 


pl. 29. cites. 


ceſſor ſhall not puniſh it. 42 E. 3. 22. (It ſeems then that it ought 3 . 
to be averted that * the thing agreed for comes to the uſe of the * Orig. is 


houle. ) ] | (le gree). 
[ 3. The releaſe of an ablt or prior ſhall bar the ſueceſſor of the Be: 3 
action. 2 H. 4. 3. e 
Hanke. 


4. Waſte by 2 again/? J. N. He pleaded releaſe of the one, and de- 
manded judgment, And the opinion of the Court was, that he ſhall 
be barred; and this ſeems to be intended that he ſhall be barred againſt 
beth ; for the damages are, principal, and yet contra in aſſiſe. Br. 
Waſte, pl. 73. cites 9 H. 5. 15. 8 


[D. a]! Vo may diſpenſe with it. 


[i. ] F tenant fer life be, remainder or reverſſon in tail, and he in 

reverſion or remainder grants to the leſſee that he ſhall not be 
impeached of waſte, and dies, and then it is committed, the iſſue may 
have action of waſte for it notwithſtanding the grant by his anceſtor, 
becauſe he cannot prejudice his iſſue. 38 E. 3. 23. 


* [E. a] Vas ſhall be 4 goed bar. Ac of the [ 499 ] 


Lefſjee. * This is 
. (H) in Roll 
[ 1, JF leſſee commits waſte, and pending an action of waſte for Tun 
it, repair, the waſte, yet this 15 not any bar of the action. what he 
38 Af. 1.4 diſburſed 


Was more 


than the waſte amounted to; per Cur. But contra if be had repaired the waſte h fore the writ pure 
chaſed. Note the diverſity. Br. Waſte, pl. 105. cites 8. C,-S, P. 2 Inſt. 306, 307.——sS.P. 


per Cur. To. 145. Mich. 2 Car. B. R. iu caſe of Harvey v. Reynel. 8. P. as to repairing 


before the action brought; per Moyle. Quod non negatur, Br. Waſte, pl. 14. cites 28 H. 6. 12. 
. P. 2 Le. 189. pl. 287, Mich, 32 Eliz. B. R. Wood v. Avery.—Sav. 96. pl. 177.S. &. 
accordingly. | 


2. Rebuilding ſhall excuſe the waſte. Br. Waſte, pl. 29. cites 42 If am 
T ages aA 

E, 3. 215 22, 2 and 
rebuild; one as good before act ion of 10.1/le brought, this is good, and action does not lie. Br. Waſte, 
Pl. 12. cites 5 E. 4. 100. Rut in debt on a bond to maiutain, ſuſtainy and repair, if he takes 
down and rebuilds before the action brought, this is no plea. 2 Le. 189. pl. 287. Mich. 32 Eliz, B. 
R. Wood v. Avery av. 96. pl. 177. S. C. accordingly. 

| | Nne---> F. a] Barrs 


— Ae er Ss >< OE oP otE 
* Me 
— 


Walle. 


[F. a] Barrs of Action of Waſte. By Ad in 


Law. : 


Br. [ 1. IF baſe be made to B. for life and 20 years after, and B. does 
be we Lag I = and dies, it ſeems his executor ſhall not be charged, 
S. C. ſays becauſe it is a perſonal action, which dies cum perſona. Contra * 46 
it was ad. E 3. 31. ] | 

mitted | | | 

there, that of waſte done in the time of the teſtator, the executor ſhall not be charged... 
Co. Lute. 53. b. (g) S. P. | 


2 on, [L 2. If leſſee for life be, the remainder in ſpecial tail to baron and 
5 a feme, if the leſſee commits waſte, and after baron becemes tenant after 
Though the pal ſibility, by death of the feme without iſſue, he ſhall not puniſh this 
— * — waſte, becauſe now he having only for life, cannot count to his diſ- 
pending the inheritance. 50 E. 3. 4. ] 
writ of waſte, the action is determined. Br. Waſte, pl. 14. cites 28 H. 6. 12. —== Waſte was 
brought ist tenant for life, tho r-mainder to baron and fems in tail, the remainder in fee to the tenant for 
E, and ſud that pending the <writ the feme of the plaintiff died without iſſue, or thai the iſſue died without 
ue per the writ, there the brit of waſte is determined; for now the plaintiff cannot be diſin- 
herited ; for now he is only tenant in tail after poſſibility of iſſue ; and alſo now the fee-ſimpie is 
in thetenant. Br. Waſte, pl/ 60. cites T. 2 H. . 22. ſuch a caſe 19 H. 4. 5- The opinion 


was, that it did not lie; for now it is net to bis diſinberitance. Ibid,——But Ibid. pl. 59. cites 37 


H. 6. 37. that it was doubted. 


[ 3. If a feme, leſſee for life, takes baron, who commits waſte, and 


— — 

Fol. 834. after the fem dies, the action of waſte is determined; for the baron 
Cro. E. 356. t cannot be charged in the tenet nor tenuit, becauſe he never had 
pl. 9. S. C. N but in right of his feme, and the ſeme { was] the leſſee. 
according- + Co. 5. Clifton 75. b. reſolved. M. 37. El. B. Sacheverell againſt 
A. 8. Bagnall, adjudged, the which intratur P. 36 El. Rot. 959. (It 


cited b 3 . f 8 

— J. ſeems that this is Clifton's caſe; for it is reported Co. 5. to 
And per M. 36 El | 

Treby ch. 3% 37 9 | 

J. the reaſon is becauſe it cannot be ſaid that the baron tcnuit ex dimiſſione, according to the words 
of the ſtatute. Lutw. 674. in caſe of Baron v. Berkley. 


Loo 
Lord Coke [ 4. If a man brings action of waſte, and dies before any recovery, 
ſays upon his heir ſhall not have action for the ſame waſte, becauſe the da- 


_— mages do not prong to him. Contra 20 E. 1. Liber Parliamento- 
ter, cap 5. rum 33 b. adjudged in parliament upon debate, and there com- 
it has been ad to the juſtices henceforward to do accordingly in ſuch 
received for caſes 

a certain WY 3 | | 
rule, that if wafte be committed, and he in the reverſion dies, that the action of waſte fails, for that 
the heir cannot recover damages for the waſte done in the life of the anceſtor, and the waſte was 
not done to the diſinheritance of the heir: and yet the law extends the action of waſte favourably, 
as much as with convenience may be, leſt waſte, which is hurtful to tie commonwealth, ſhould 
remain unpuniſhed. 2 Inſt. 305. | 

0 , | , . | 
. 5. Waſte again/? tenant for life of the leaſe of his anceſtor, the 
(aunceſ. Tenant pleaded releaſe of his anceſtor of all his right for him and his 
tors)but the ® heirs to the tenant for his life, ſo that he nor his * heirs any right 


Leber ) may challenge, claim, nor during the life of the tenant ; = 
. e 


Caſte, 


the beſt opinion was, that it is no plea; for yet the tenant has but 
for term of life only, and if he aliens, he in reverſion may enter, 
and by releaſe nothing can paſs but that which is in action, or is 
in eſſe at the time, and this waſte was done after. But contra of 
grant; for if the leſſor on that the tenant ſhall not be impeached 
of waſte, or may do waſte, this is good. Note the diverſity. Br. 
Waſte, pl. 30. cites 42 E. 3. 23, 24. | 

6. Where a man leaſes for years, and brings writ quas tenet of the 
waſte, &c. and the term expires pending the writ, yet the writ quas 
tenet is good. Quod Curia conceſſit. Br. Waſte, pl. 95. cites 14 
H. 8. 10. 11. | 

7. If one makes a leaſe per auter vie, and the leſſee does waſte, 
and then ceſty que vie dies, an action of waſte lies for damages only, 
becauſe the other is determined by act in law, Co. Litt. 285. a. 

8. When the reverſion is deveſted, the leſſor cannot have an action 
of waſte, becauſe the writ is that the leſſee did waſte ad exhereda- 
tionem of the leſſor, and that inheritance muſt continue at the time of 

the action brought. Co. Litt. 356. a, | 
9. A ſeiſed of land in fee, acknowledges a flatute-merchant, and 
infeoffeth B. who lets the ſame for life. The land is extended upon the 


ſtatute. B. brings an action of waſte againſt the leſſee. He may 


pflead this execution, &c. before which execution na waſte done; for the 
poſſe ſſion of the land is _— taken from him by courſe of law, 
which he could not withſtand; and if he ſhould be puniſhed for 
waſte, he ſhould have no remedy over. 2 Inſt. 303. 

10. In treſpaſs, plaintiff is an inheritrix and defendant her leſſee 
for years, the action is for cutting down trees being excepted in the 


500 


leaſe ; but on evidence it appeared that ſome of them were cut in 


the life of the plaintiffs late huſban1; per Holt Ch. J. The plain- 
tiff's huſband having iſſue, was intituled to be tenant by the curteſy, 
and therefore, for what were cut down in his time, he being tenant 
for life, the action does not lie ; but if he had had no child the action 
vary ſurvive to the wife. Cumb. 453. Trin. 9 W. 3. B. R. Park 
v. Fifield. | | 


* [G. a] By what means the Action may be d:/- 
charged. By the Aci of the Party; to wit, the 
Leſſor. | 


[ 1. | F lefſee does waſte by cutting of trees, and leſſor carries them 

away, (admitting the carrying away tortious ; for there it is 
held that he may have treſpaſs for Sow againſt the leſſor) yet this 
is not any matter in bar of the action; but he ſhall be put to his 


treſpaſs. 44 E. 3. 44. b.] 


501] 


This is (H) 
in Roll. 


For the car. 
rying them 


away bythe | 


leſſor is no 
excuſe of 


the waſte, ' 


which the 


leſſee was guilty of by the abatement. Br. Waſte, pl. 39. cites S. C. 


[2.1f leſſee for years does waſte, and after leſſor enters upon him 
by tort, he thall not have action of waſte againſt him during oy” _ 


Br, Waſte, 
pl. 84, cites 
S. C 


— 7 ; 


2 


46 
% 
17 p 
Af 
115 


—— „6 


rot | CUaſte, 


F. N. B. ſeiſin, before re-entry by the leſſee. 8 H. 6. 10. Becauſe the action 


60. (L) in 5 8 
e e ought to be in the tenet.] 


notes there (b) ſays the action is ſuſpended, and cites S. C. 


Br. Waſte, [ 3. If leſſee for life upon condition dees waſte, and 1:55 after en- 


„42. t i Fg : 5 
pl 1 ters for condition broken, yet he may have action of watte againſt lef- 


„ ſee. 45 E. 3. 9. Demurrer. } 


Br. Waſt, L 4+ If eee for life does waſte, and after aliens in fee, and leſſer 


44 cap enters for forfeiture, yet he ſhall have waſte againſt leſſee; for per- 
Finchden, adventure if he had not entered he ſhould be diſinherited. 45 E. 3 


tha the re- 9. b. 14 H. 8. 14. 8 H. 6. 10. (It ſcems in thoſe caſes he may 


ee have his action in the tenct, then it is clear that it lies.) ] 
have aRion of waſte after his entry of waſte done before the alienation. In that caſe the ac- 


tion was brought in the tenuit. ] 


Er. Waſte, [ 5. The ſame law is if I:ffer enters for forfeiture, upon alienation 


J. $4. cites f 5 7 
© 4 by leſſce per auter nn. (It ſeems more ſtrong.) 8 H. 6. 10. ] 
woſte g [ 6. [Lo fay] that he ſurrendered, is a good bar of action [ac- 
cert ad, crued] before the ſurrender, 46 E. 3. 31. (V as it ſeems will prove 
nen; — r ; 

the def on - this) 19 H. b. 6H. Quzre 14 H. 6. 14. } | 

cant pleat:d ſurrender to the plaintiff before the writ prerchaſed ; to ich the plaintiff agreed, ab fue hoc that 
be had any tring the day of the 41:1 purebujcd, or 7e And per June Ch. J. Thr: is v plea ; for be 
hes net demand the land, but it to d ipuntſh the waſtcs Per Paſton, the plea js to the ction; but per 


Fane, it is no har to the action, viz. a ſurrender. Quzre if it be a har. Br. Wilke, pl. 102. cites: 


14 H. 6. 4. If the leſſee does waite, and the {fr accepts a jurend, „ the waſte ie 4-termined 
and giſcharged. Br. Waſte, pl. 95. cites 14 II. 8. 10. 11. 5. P. Co. Litt. 235. a. (13Xk'—![ 
F. N. B. 60. (L) in the new notes there (b) S. P. But ſays quære, and cites 21 E. 4. 31. 8 H. 5. 8. 
34 H. 14. 2. 19 H. 6. 66.8. P. If he docs t ce pt th. æ fe upon the ac eptance of the ſurrender, 
BI. Waſte, pl. 36. cites 19 H. 6. 66. Per Newton. Er. Waite, pl. 138. S. P. cites 23 H. 8. ſays 
guzre if the ſurrender be accepted, excepting the waſte. 

Orig. is {come femble voilt eftre prover). 


* 
Se if e 7. If tenant in dower legſes for her life to him in reverſion with- 
7 na e it age, who never took the profits, but at full age diſagrees to the 
age, onda leqſe, he may have action of waite for waſte in the mean time. 


ranger 30 F. 3. 36. ] 
rend ri : 
rent on condition of re-entry for nonpayment of rent. F. N. B. 55 (E) in the new notes (a) cites 30 
E. 3. 16. and 38 E. 2. 1 5 29. i | 

* Put at the time of, or during the waſte done, the hei taxi any of the profits, the waſte is dif 
puniſhable. F. N. B. 55. (E) in the new notes (a). | 


1 
and retakes it, yet he ſhall not have action for the ſaid waſte, Co. 
Litt. 53. b.] | | | | 

[ 9, So if after the waſte done the leſſor grants over the reverſion, 
and retakes it to him and his feme, and to his heirs, yet he ſhall not 
have action for the ſaid waſte, becauſe the e/tate, which was privy to 
the waſte committed, is altered. Co. Litt. 53. b.] | 

[ 19. If a man leaſes a houſe, and grants further to leſſee, that he 
may make his beſt profit of it; this grant thall not be any bar in 
action of waſte for -abating of the houſe, for the grant ſhall be 
intended that he ſhall make his beſt profit according to the law, 
without tort and diſinheritance to the leſſor. Dubitatur, 17 E. 


3.7. 
1 [ 11. 87 


4 8. If after waſte ame the Ir grants oder the reverſion in fre, 


attor 
leaſe: 


1s 
mai u 
the r 
— 


7 ele iſe. 
lite Jo 
the J 
And o 
tenant 
209. b 


[ x1. So if the leaſe be of @ word, with grant to make his beſt ———z 
profit of it, he cannot cut and jel. 17 E. 3 7. b. Dubitatur. } Fol. 835. 


S. C. cited Arg. Lat. 137. in cafe of Daaiel v. Upley. 


12, But if a man leaſes land, and grant further to the lefſee that 


Leſſes for 


he ſhall make his beſt profit of the mines of ſtoues, coal, and iron years of 
open in the land; this grant thall be a good bar in an action of. om 
waſte for digging of coals, ſtone, and iron, and felling ; for the. iy 10 
moſt profit of them is to fell, and he ſhall have little other profit. 4z, and 

y | make his 
Ty F. 3 1 b. J profit of 


the n:in:, digged for mine, and /!4:he gravel coming off of it; this is no waſte if the fir 
ging he not waſte: for the ſale is not waſte, that being a guet aff. Adjudged. 


pl. 37. 27 Eliz. C. B. Anon. 


13. If a man leaſes land to another fine impediments vaſti, it 
ſhall be a good bar in an action of waſte; for thoſe words (fine 
impedimento vaſti) amount to as much as without impeachment 
of waſte. P. 7 Ja. B. between Sir Francis Leake and Eare ad- 
judged.'] | 

[ 24. So if a man macs the manor of D. and all lands and tene- 
ments, c. parcel of the ſaid manor, ts have the aforeſaid manor, 
lands, woods, Ic. as houſeboat and hayboot, fine impedimento vaſti for 
years; this ſhall be a good bar in action of walte; for the words 


(fine impedimento vaſti) relate i all the things demijed, and the 


ſt act of dig · 


Godb. 28. 


Cro. F- 2 16. 
pl. 1. Hill, 

6 Jac. B. R. 
S. C. ac- 
cordingly, 


Cro. J. 216. 
pl. 1. Hill. 
6 Jac. B. R. 
S. . as 
cordiugly. 


expreſſing of hauſeboot, Sc. is ſurplus, and void. P. 7 Jac. B. be- 


tween Sir France Leake and Eare adjudged, ] | 

[ 15. In action of waſte again/? tenant in dower, it is a good bar 
that the baron who was the anceſtor of the plaintiff aliened ta B. 
who aſſigned ts her her dower, and fy the reverjion is in him, and not 
to the plaintiff. 39 E. 3. 33. ] N | 

16. The for cannot give trees during the tenant's leaſe, But if 
he grants them to a ſtranger, an commands the tenant to cut and de- 
liver them, who does it, this ſhall excuſe hin: in an action of waſte; 
and yet the tenant was not bound by the law to obey and execute 
this command. Br. Done, &c. pl. 13. cites 21 H. 6. 46. 

17. In waſte again/? tenant by the curteſy or in dnwer, they may 
ſay, that the plaintitf granted the reverſion to W. N. to whom they 
attorned; per Yaxley and Brian, quod alii conceſſerunt. Br. Re- 
leaſes, pl. 40. cites 9 II. 7. 25. 


action failed at the common law. 


18. If tenant for life is, the remainder over in tail, and he in re- 
mainder releaſes to the tenant all his right, this is a good bar againſt 
the releaſor in writ of waſte; and yet fee nor tce-tail does not pats. 
Br. Waſte, pl. 145, Cites 13 H. 7. 10. 


rel: iſes to ius tenant for life all his li, yet he (Mall have an action of waſte. 
{f: does waſte aud grants over his eftate, and / {or ro/caſes to th f 


the iz, he ſhall Had ihe relenſ*, and yet he has nothing in the land. 


Tf the heir 
granted a. 
way the re- 
dei and 


the tenant 


actor ned, tlie 


2 Inſt. 300. 


[ 503] 


Co. Litt. 


345 b. S 
P. But if 


tenant in fee 


So if e for 
rantze; in an action of waſte againſt 
Co. Litt. 269. 


b. 


And ſo in waſte ſhall tenant in dower, or by the curtety in the like caſe, and the vouchee and the 
tenant in a præcipe after a fooll ment made, and fo in a contra ſormam collationis. Co. Lite. 


209. b. 


19. Leſſee 


r W 


4 — 


503 Waſte, 
See (B. 2. 19. Leſſee for years in bar of waſte pleaded accord executed; 
30 Pl. 3%, and held a good plea. Mo. 6. cites 6 E. 6. : 
F. Nx. B. 6. 20. If tenant in tail makes a leaſe for his own life, he ſhall have an 
H, S P. action of waſte. Co. Litt. 345. b. 

21. If leſſee for life or years does waſte, and then the leſſor e- 
leaſes all actions real, he ſhall not have action of waſte in the per- 
ſonalty only; and if he releaſes all actions perſonal, he ſhall not have 
action of waſte in the realty only. Co. Litt. 285. a. 

22. An eſtate reſerved without impeachment of waſte coming 
to a leſſee, he would have it in the like manner, but was reſtrain- 


ed in Chancery. Toth. 147. Cites Jan, 11 Jac, Marquis of Win- 


cheſter v. Buſhon. 


(G. a. 2) Without Impeachment of Waſte, How 
conſtrued. 


Tits a I. 52 H. 3. cap. ENAC T'S, That * farmers, during their 
provideth 1712. terms, ſhall + not make waſte, ſale, nor exile 
— Lend of houſe, woods, and men, 

by leſſee for life or leſſee for years, and it is the firſt ſtatute that gaye remedy in thoſe caſes; for 
the rule of the regiſter is, that there are five manner of writs of waſtes, viz. two at the com- 
mon law, as for waſte done by tenant in dower, or by the guardian; and three by ſtatute or 
ſpecial law, as againſt tenant for life, tenant for years, and tenant by the curteſy. 2 Inft. 


1 ie ſtatute is @ penal law, and yet becauſe n is a remedial law, it has been interpreted by equity, Arg. 
10 Mod. 281 in caſe of Hammond v. Webb. 

Here fi do comprehend all ſuch as hold by leaſe for life or lives, or for years, &y derd, or 
bout died, large fe habet hæc dictio firmarius ad terminum vitæ, & ad terminum annorum. 2 
Inft. 145. cites Eleta, lib. 5. cap. 34. It has been reſolved that it ſhould extend to ſtrangers. 
Arg. 10 Mod. 281. in caſe of Hammond v. Webb. 


Aldeit the regiſter ſays ſciend. that per ſtatutum de Marlebridge, cap. 24. data fuit quædam pro- 


kiditio valti verſus tenentem annorum, which is true; yet the ſtatute extends to farmers for life, alſo, 
tat this act extended not to t:nam by the curteſy, for he is not a farmer, but if a leaſe be made for life 
or years, he is a farmer, though no rent be reſerved; 2. Inſt. 145. 

+ By theſe words they are prohibited to ſuffer waſte, ſee (K Alt has been reſolved that this 
act extends to waſte omntendo, though the word is, faciant, which literally imports active waſte. 
Arg. 10 Mod. 281. in cafe of Hammond v. Webb. | 


* Houſes, Nor of any * thing belonging to the tenements that they have to 
med and farm, 

, Were 5 

before particularly named, and theſe words do comprehend landi and meadow: belonging to the farm. 
2 Inft. 146. 

Alſo theſe general words have a further ſignification, and therefere if there had been a farmer for 
bfe, or years of a manor, and a tenancy bad rſcheated, this tenancy ſo eſcheated did belong to the te- 
nements that he held in farm, and therefore ibis extended to it, and the leſſor ſhall have a writ gene- 
rally and ſuppoſe a leaſe made of the lands eſcheated by the leſſor, and maintain it by the ſpecial 
matter. 2 Inſt. 146. 

ſ 504 ] Unleſs they have ſpecial licence by writing of covenant, making 
She grant mention that they may do it, | | 

enge to be by deed, for all waſte tends to the diſinheritance of the leſſor, and therefore no man can 
claim to be diſpuniſhable of waſte without deed. 2 Inſt. 146. 

This ſpecial grant is intended to be abique impetitione vaſti, without impeachment of waſte. 2 
Inft. 146. 


$7. | IWhich 


Waſte, | 504 


Which thing . they do, and thereof be con vic, they ſhall yield full a this 

| - 6 . muſt be un- 
damage, and ſhall be puniſhed by amerciament grievouſly. Pane $a 
ſuch a prohibition of waſte upon this ſtatute, as lay againſt a tenant in dower at the commen law, 
and fingle damages was given by this ſtatute againſt leſſee for life, and leſſee for years. 2 luſt. 


6. 
wn We ſtatute of Glouc. cap. 5. gave treble damages, and the place waſted againſt leſſee for life, 


leſſee for years, and tenant by the curteſy, &c. 2 Inſt. 146. 


2. Fine was levied to S. for life, the remainder to X. for life, ra- 
mainder to the right heirs of this ſame S. there S. may grant to K. ts 
hold without impeachment of waſte ; and this ſhall bind the heirs of S. 
and yet S. had nothing but for life at the time of the gift in poſſeſ- 
fion, but he had fee in remainder. Br. Waſte, pl. 98. cites 24 
E. 3. 70. 

3 f a man leaſes for 20 years without impeachment of waſte, and 8. C. cited 
after, within the term, confirms his e ar, term of life, he ſhall be 5 Rep. 8: A 
impeached of waſte within the term; for now he is in of another Bowles's 
eſtate and the greater eſtate ſhall determine the leſs, which is the gase. 


term. Br. Waſte, pl. 71. cites 5 H. 5. 9. per Aſcham. 3 oy 


123. in caſes of Bowles v. Berry 8. C.-——S. C. cited 8 Rep. 76. b. in the Ld. Stafford's caſe I be 
privilege given by the words (without impeachment of waſte} is annexed to the privity of eſtate, cites 


3 E. 3. 44. per Shard and Stone, that if one who has a particular eſtate with ſuch privilege changes 


bis eftate, he loſes his advantage. 11 Rep. $3. b. in Lewis Bowles's caſe, 


4. If a leaſe is made to A. for the life of B. without impeachment of S. C. cited 


waſte, the remainder to him for term of his own life, now he is pu- 5. mo Ti 


5. By force of the clauſe abſque impetitione vaſti (that is without 9 


any challenge or impeachment of waſte) the ee may cut down the 
trees, and convert them to his own uſe. Co. Litt. 220. a. 
6. But otherwiſe it is if the words were without impeachment by It gives the 


any action of waſte; for then the diſcharge extends but to the action, 2 


and not to the trees themſelves, and in that caſe the leſſor ſhall have er, without 


them. Co. Litt. 220. a. | an intereſt ; 
| | ; per Holt. 
Ch. J. 1 Salk. 368. Poole's caſe, 


7. A leaſe was made to A. and B. during their lives, & alterius eorum And. 1 51. 
diutius viventis, without impeachment of waſte, durante vita ipſorum, Pl. 199. 


A. died; and the queſtion was, whether B. the ſurvivor ſhould be 2 


puniſhable for waſte; for ſome conceived the limitation of the eſ- 8. C. The 
tate to be more liberal or extenſive than the liberty, the one being leaſe was to 


durante vita 'ipſorum, and the other durante vita alterius eorum ACID 


diutius viventis. But it was agreed per tot. Cur. that the liberty tives, abſ- 
runs with the eſtate, and ſhould endure as long. 3 Leon. 151. pl. queimpe- 
202. Hill. 29 Eliz. C. B. Rolt's caſe. | ritioge vaſt} 


| during the 
lives of the ſaid leſſees, naming them. A. died. Waſte was brought againſt B. All the judges 
agreed that the action did nat lie, and that B. thall hold the land without impeachment of 
waſte, and it ſhall go according to the intereſt which ſurvives and enſue the nature thereof 


aud ſo is the intent of the grant, and the words by a reaionable conſtruction agree there with 


8. If 


— — — — oe re eee — 


Le. $0. 8. If one is tenant without impeachment of waſte, he muſt plead 
8 zt, or elſe he can take no advantage of it, though found by verdict. 
redes Le. 66. pl. 86. Mich. 29 & 30 Eliz. C. B. Anon. 


Peeys's 
cate, S. C. and reported in the ſame words. Ero. E. 4oe pl. 3. Ti in. 27 Eliz. C. B. Crane 
v. Pers, S. C accordingly, by all the juſtices, but Windham comra. - Ow. 91. Paſch. 10 


Eliz. KaIRE v. DEvRaAT 7, S. P. accordiugly, and ſeems to be S. C. 


— ag 9, Tenant for life without impeachment of waſte, cut down trecs, 
1 Reſolved that the faid clauſe did nt give the tenant. for life a greater 
ABRAHAM intereſt in the trees than be had on y a wi of the land, but it 
men ms only ſerved to exemp? her from being tmpeached in action of waſte, or 
Rep. 54. kfecovering damages or the place waſted. 4 Rep. 63. Paſch. 31 
Paſch 1680. Eliz. B. R. Herlakenden's caſe. | : 

. 10. It gives ſuch a privilege, that though no waſte is done, as 
— that the houſe is blows: drwn by tempeſt, yet he hall have the timber 
held to be, Iich was parcel of the houſe, and alſo timber trees bl;wn deton by the 
that if there toind; for when they are ſevered from the inheritance, either by the act 
3 of the party, or of the law, and become chattcls, the intire property 
withoutim- Of them is in him who hath this privilege by virtue of theſe words, 
peachment without impeachment of waſte. 11 Rep. 83. b. 84. Reſolved. 


of waſte, . 5 
mar chi Lewis Bowles's caſe. 
did only create an impunity to the tenant for life, although it was the expreſs proviſion of the 


party, and cited 4 Co. 63. But that afterwards in Lewis Bowles's caſe, 11 Co. So the opinion 
was, that theſe words did v:# a right aud in e in the tenant for life, and did give him liberty *- 
Fell and take the trees 10 bis own uſe; for there is an expreſs proviſion of the party; but in tle 
caſe of tenant in tail after paſſibility of [fe extinct, that is the proviton of the law only ; and 
though in ſome caſes fortior eſt diſpoſitio legis quam hominis, yet that ſhall not be to incumber 


eſtatcs- 


Cro. J. 638. 11. Tenant for life without umpeachment of waſle makes leaſe for 
PE 4 Trin. ears, or otherwiſe. Leſſee for years commits waſte, He in le- 
21 Jac. . ; a 2 

8. C bat mainder in fee ſhall not have action of waffe; for this leaſe was d- 
not S. P.— rived out of the eftate for life privitedged ; and if waſte lies it ſhall be 
— gg brought againſt the tenant for life who made the Iceſe, and he was 
dut S. P. diſpuniſhable. Reioived. Jo. 51. pi. 2. Mich. 22 Jac. C. B. 
does rot Bray v. Tracy. 

appear. 

12. This privilege continues us langer than the gate io which it is 
annexed; ſo that it tenant for life with ſuch privilege, grants his eſ- 
fate reſerving the trees, it is not good; but if he grants for 3 lives, 
by virtue of a power, reſerving the trees; this is good, becauſe he 
has a pollibility of reverter after the 3 lives. But if tenant in tail 
after poſſibility, grants his eſtate, referving the trees, it is void; but 
if he leaſe for life, reſerving the trees, it is good; per Jones J. 
Lat. 270. in caſe of Sacheverell v. Dale. 

13. The intent of ſuch privilege is -nly in order to cut down tin 
ber and open new mines. Per Ld. C. Cowper. 1 Salk. 161. Mich. 
x Geo. Vane v. Lord Bernard. 

G. Fqu. R. 14. The clauſe of without impeachment of waſte, never was ex- 
122. S. C. tended to allow the deſtruction of the thing itſelf, but only ts excuſe 


4 f. for permiſſive waſte; and therefore ſuch clauſe would not give leave 
2 | to 
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to fell and cut down trees ornamental, or ſheltering of an houſe, much 
leſs to deſtroy or demoliſh the houlc, Ch. Prec. 454. Hill. 1710. 


in Lord Bernard's caſe. 


(G. a. 3) Waſte. Jiabl' where. [ 506 ] 


x. ] N waſte the defendant pleaded that the place, &c. is parcel of Aion of 


- . . . 4 2 TY ge u 
the manor of K. which is ancient demeſue. And the opinien ,, _- 


of the court was, that it is a goed plea. Br. Waſte, pl. 8:. cites 415; nt lie in 
7 H. 6. 35. an ont dex 
meſue, and if 
it was brought at common law ancient dem ſne 15a god plea ;; for thoſe are not hound by the ſtatute. Br. 
Parliament, pl. 17. cites 8 H. 6. 34. 35.— r. Waſte, pl. 81. cires S. C. And per Martin, ac- 
tion of waſte doe not lie there upon the ſtatute, but by their uſage; and therefore if the uſage is 
ill the action is ill. 2 Inſt. 306. ſays it does not lie there upon the ſtatute of Glouceſter, becauſe 


that court fails of the incidents to an action of waſte, viz. to award a writ to the ſheriff to inquire. 


of the waſte, &c. S.P. Fut wailte les there by writ of rigbt, and ſhall have proceſs at the commes 
law, viz. diſtreſi infinite. Quare inde, unleſs by c uſed time out of mind. Br. Waſte, pL 141. 


2. A man ſhall not have writ of waſte in London; but the con- 
trary is uſed, but this is by ciſtom, as arbitrement. Br. Waſte, pl. 
81. cites 7 H. 6. 35. and 8 H. 6. 35. per Marten. 
3. Of menace of villeins in a foreign county per quod receſſerunt, 
action of waſte lies Where the manor is; quod nota per Cur. But 
if he brings action of treſpaſs thereof, this action ſhall be brought 
where the * menace was. Note the diverſity. Br. Waite, pl. 9. * Orig. is 


| Cites 9 H. 6. 42. (manor ) 


* [H. a] Judgment by Statute, In what Caſes * This is 


: (I) in Roll. 
the Land ſhall be recovered. At the Common — see 

E . | (G. a. 2) pl. 

AW. 1. the laſt 


paragraph. 


Tt. [ F tenant by the eurtefy does waſle, and grants ever his gſtate; 


in action of waſte for it the franktenement {hall be recovered. 
12 H. 4. 4.] 5 

[2. The ſame law is of tenant in dower. 12 U. 4. 14.] 

3. LS] if lee for life does waſte, and grants over his eſtate, 
yet in a writ of waſte againſt him the /ran{terement ſhall be reco- 
vered. 12 Hf. 4. 4.] 

[4. So if lie for years does waſte, and grants over his eſtate, 
in action againſt him the land ſhall be recovered. 12 Hl. 4. 4.] 

[S. If an action of waſte be brought againſt a leſſee for years, ant 
it appears to the court that the term is expired pending the writ, the 
plaintiff ſhall recover damages only, and not the land. Mich. 9 
Car. B. R. between Newell and Donning, adjudged ia writ of er- 
ror upon a judgment in bank, and the judgment there fo given at- 


Hrmed accordingly. Intratur Mich. 8 Car. Rot. 271.) 


6. Upon the conſtruction of the ſtatute of Glouceiter, ſome quei- 
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tion has been made, whether in this mixt action the place waſted ir 
the principal, or the damages; and in divers reſpects the one is more 
principal than the other; for in reſpect of the antiquity again/? te- 
nant in dower, and the tenant by the curteſy, the damages are the 
prencipal, and therefore they ſhall be ſometimes preferred, viz. The 
N to have execution of the damages before the place waſted. 

ut in reſpect of the quality, the realty is ever preferred before the 
perſonalty, and therefort in waſte, if the defendant confeſs the ac- 
tion, the plaintiff may have judgment of the land, and releaſe his da- 
| f 507 ] mages, which proves the realty to be the principal; for omne majus 

dignum trahit ad ſe minus. 2 Inſt. 307. 


„Theis [I. a]! Judgment. Vat Thing ſhall be recovered. - 


[The Place waſted.] 


Brownl. [l. I F trees growing ſparſim in a cliſe are cut, in an action of waſte 


all the cloſe ſhall be recovered. M. 11 Jac. B. between 
Cage and Smith, per Curiam. Co. Litt. 54.] | 5 


® Fol. 336 

be 3 1 in action of waſte, and net all the houſe. Co. 
itt. 54. 

Sp. though [Z. [Hut] If waſte be done in a houſe Tae, throughout the 

all be not  henfe, all the houſe ſhall be recovered. Co. Litt. 54. 

Inſt. 303- 

In ns [4. If waſte be done in the hall of the houſe, yet all the houſe ſhall 


time it was not be recovercd, though ſome ſay that the houſe has its denomina- 


holden by ys : 

ö from the hall. Co. Litt. 54. 

if the hall were wd, the whole houſe ſhould be recovered ; for that, in thoſe days, the hall was 
the place of greateſt refort and uſe, infomuch as the whole houſe was called by the name of the 
Hall, as Dale-Hall, &c. but the purview of the ſtatute of Glouceſter is, that hie ſhall loſe that thing 


that he bath waited. 2 Inft. 303, 304. | 


Nov, Attorney-Geveral in Mr. Atkins's Reading, held that the 15 E. 3. tit. Waſte, 8, That 


in walte of the hall ail the houſe ſhall be recovered, was good law, contrary to the opinion of Co. 
Litt. 54- a. 15 H. 7. 11. And he cited the caſe of Lok ABERGAVENNY Ve SIR Ro. Sou T.h- 
WELL, in action of waſte, for waſte done in kitchen ang luder of a cafile, and all the caſile was reco- 
vered, becauſe a Caſtle is not dividable, and ſo adjudged. 1x Eliz. See D. 272. b. Marg, 


Pl. 33. 


oro. c. 381. [S. If a man brings action of waſte, becauſe he permitted the pales 
pl. 9. * of a park, which incompaſs the park, to decay; but it is not averred 
*© bur that there were any dcer in the rhe or that thereby the deer were 


8. F. does diſperſed, and in this action the plaintift recovers ; he thall not reco- 


pot 2PP*2r- ver all the land which is compriſed within the pale, but only the 


Co 38. place where the tale flzed, P. 11 Car. B. R. between Sir John 
Bur 8. F. Corbet and Sir James Stonehouſe, it was fo held; and the Court 
does not ſeemed to incline to it in writ of error upon ſuch judgment in bank, 
Vea. the judgment being affirmed in the King's Bench to recover the 

place waſted. G6 
® If one G. Stat. of Glouceſter, 6 E. 1. cap. 5. enacts, that * he which 


Jointenant ſhall be attainted of waſte, frail + legſe the thing that he hath — 


2. If wafte be done in diverſe room in a houſe, the rooms * ſhall | 


that the wardſhip laſt do not amount to t 


= 


and moreover ſhall 4 recompence thrice 2 much as the waſte ſhall be woſte, both 


ſhall be 
taxed at; | attainted of 
the waſte, xc. 2 Inſt. 303.— -S. P. But treble damages ſhall be recovered againſt him that 


did the waſte only. 2 Inſt, 302. 

+ In an action of waſte ag 1inft a 1:{[-- for life, for waſte done in 3 acres, the d end nt claims fer; 
whereupon iſſue is joined. The jury fi:d againſt the defendant that he hath but an ute for life; 
and inquired further of the waſte, and found the 8 done in one acre only. Ihe plaintiff cannot 
have judgment for the whole land, in reſpect of the forfeiture and treble damages; for that judg- 
ment is not according to this act, that is to ſay of the place waſted, and treble damages in reſpect 
of the place waſted ; wherefore he had judgment, according to the ſtatute of one acre and treble 
damages. 2 Inſt. 305. | | 

t Whereſoever the common law gave ſingle damages againſt any, this act does give treble, un- 
leſs there be any ſpecial proviſion made by this act. 2 Inft. 306. 

This ſtatute does not bind the king; per Coke Arg. Mo. 32r. in Englefield's caſe. 


And for waſie made in the time of wardjhip, it ſhall be done as 1s [ 508 ] 


contained in the great charter. If the 


guardian ſuffers a flranger to cut down timber- trees, or to proſtrate any of the houſes, and according 
to his name of guardian doth not endeavour to keep and preſerve the inheritance of the ward in 
his cuſtody and Keeping, nor to forbid and withſtand the wrong doer, this ſhall be taken in law for 
bis conſent ; for in this caſe qui non prohibet, quod prohibere poteſt, aſſentire videtur. And if ſuch 
waſte and deſtruction be done without the knowledge of the guardian, or with ſuch number as he 
could not withſtand, then ought the guardian to cauſe an aſſiſe to be brought againſt ſuch wrong- 
doers by the heir, wherein he ſhall recover the freehold, and damages for ſuch wrong and diſheri- 
ſon. So note a diverſity between the intereſt of a guardian created by law; for there in an athiſe 
the heir ſhall recover damages; but otherwiſe it is in caſe of a leaſe for years, which is the leſſor's 
own act. 2 Inſt. 305. | 


And where it is contained in the great charter, that he which See (L. a) 
did waſte during the cuſtody ſhall leeſe the wardſhip, it is agreed that Tus eum 


mittee of a 


he ſhall recompence the heir his damages 2. the waſte, if fo be ward did 
2 value of the damages, waſte, and 
before the age of the heir of the ſame ward/hip. after ten- 


dered mar- 
riage to the heir, and he refuſed, and married elſewhere. The waſte is found by office. The 
queſtion was whether the committee may briag forfeiture of mar;age. The Court upon adviſe- 
ment held, that the committee by doing waſte loſt only the ward of the land, and not of the body, 
by the expreſs words of this ſtatute, D. 25. b. pl. 163. Hill. 28 H. 8. Anon. 


7. If 2 coparceners leaſe land for life, and after waſte committed one 
dies, the aunt and niece muſt join in action; and though the niece 
ſhall recover no damages, yet ſhe ſhall recover the place * 4 ; and 
it ſeems they ſhall hold the ſame in coparcenary. F. N. B. 60. 
0 cites M. 11 E. 3. | 
8. In waſte at the nifi prius, waſte was found in four oaks in di- If i of 


„ . — 6 a 
vers parts in a word; and it was doubted if he ſhall recover the 3 


wood or the place waſted; and at laſt it was awarded, that he re- ce of fe 
cover the place waſted, and his treble damages. Br. Waſte, pl. 24. wen he 


; ſhall not 
cites 41 E. 3. 23. Tofe all 


the wood; per Fineux Ch. J. clearly; but only the place waſted. Br. Waſte, pl. 96. cites 
15 H. 7. 11. But if there are diverſe plats of land in the word in diverſe places, now 1 
the t-rrwy does waſte in the wood he ſhall loſe thoſe plats, though he did not do waſte in them; 
for thoſe are parcel of the wood; and this ſeems to be where he has done waſte in the 
ns 3 & circunquaque; and this was ſaid by Fineux for law, in the reading of Tho- 
cher. 1d. 


9. If a nan dbes waſte, and grants his eſtate over, yet upon ac- 
tion brought againſt him, he Wall loſe the place waited; and his 


grantce, who 15 not party to it, ſhall loſe his interefl, Quod nora, 
Vor. XXI. 7 0 3 


2 
* a * 8 . : n 


503 . Woſffe, 


And therefore it is a good plea for the grantee, that ſuch a day he 
granted his eſtate over, before wich grant no weſt: done + and in ac- 
tien againſt the grantee it is a good plea, that ſuch a day F. N. granted 
it to him, after which grant no waſte dene. Br. Walte, pl. 33. cites 


43 E. 


Br. Parlia- 10. ff the guardian in chivalry does wa/ir in ward, to the damage 1 
[ 


ment, pl. 20 f. he fhail loſe the ward to the value of 201. viz. he ſhall lol g 
the ward. Br. Waſte, pl. 68. cites 12 H. 4. 3. Per Hank. 


Cm 
The baron held a houſe in the right of his feme for her life, the inlieritance whereof was 
in an infant in ward of the queen; and upon an information ia the court of wards that he had 


committed waſte, and which was proved to the value of 27 l. the Court awarded that he ſhould 


avoid the poſſeſſion during the life of the ſeme, if ſhe ſhou}d live ſo long; and that he ſhou!g 
pay treble damages, amounting to 1131. Mo. 717. pl. 1003. Mich. 15 & 16 Eliz. Foriter's 
Caſe. So for waſte done in a wood of the wa d's, the defendant rendered treble damages, 
and loſt the place waſted. Mo. 718. in pl. 1003. cites Hill. 22 Eliz. Scrogg's cafe. 


F. 2Infle 11. Waſte by two upon a teaſe for term of life, and one was ſum- 
%% moned and ſevered, and the other ſued forth, and afjigned the wajte in 
averſe things, and in cutting of wil.ows, and found for the plaintiff, 
| and damages taxed; and he had judgment to recover the moiety of the 
[ Fog ] damages, and the moiety of the place waſted, and as to the willows the 
Curt adviſed. Br. Waſte, pl. 116. cites 12 E. 4. 1. 
12. If a man docs waſte in hedge-rows which ſurround a paſture, 
nothing {hall be recovered but the place waſted, viz. the circuit ot 
the root, and not the entire paſture z per Bromley Ch. J. Br. 
Waſte, pl. 136. cites 4 E. 6. | 
13. A. hath the warſhip of Black-Acre and the heir of B. 
and Myite-Acre and the heir of C. per cauſe de gard, A. doin 
waſte in Black-Acre. He ſha!l loſe only Black-Acre ; for tha: 
waſte is done only to the diſheriſon of that heir. And fo it is 
if he does waſte in White Acre, he ſhall only loſe that acre 
for the waſte done there to the diiheriſon of that heir. 2 Init, 
06. | | | 
8. C. cited : 14. If the tenant of one houſe is diſiſir of the next houſe, and be 
Lirt. Rep. pulli diwn both and builds them into one new one, diſſeiſee ſhall re- 
—_ caſe cover all the houſe, D. 272. b. Marg. cites 34 Eliz. Allen v. 
ems v. 8 
Stroud. Hayes. | 
15. When waſte is brought in the tenuit, damages are only 
to be recovered. 6 Rep. 44. Mich. 3 Jac. C. B. in Blake's 
caſe. 
16. If lege for years or life grants a rent out of the land fo 
leaſed, and afterwards commits waſte, if the lord recovers the 


place waſted, yet the land ſhall be charged. Brownl. 238. 
Anon, | TRE X 


— 


(K. a) What Eſiale ſhall be recovered. 


1. WIE ERE a leaſe is made to ane for life, remainder to another 
er years, and the firſt leſſee loſes by action of waſte, 


quære if the termor cannot enter after the death of him who 10%. 
Br. Waſte, pl. 44. cites 46 E. 3. 17. | 1 
| 8 a hg 


* 
2 


*% 


e 


aſte. | 5 09 


2. If a man grants a new leaſe to commence after the end of a former 
leaſe, and the firſt leſſee does waite, action lies againſt the firſt leſ- 
ſee notwithſtanding this future intereſt, and the term ſhall be ſaved, 
Co. Litt. 54. a. (t). . | 

3. If leffre for life leaſes for years, and after enters into the 
land and does waſte, and the leſſor recovers in an action of waſte, 
he ſhall avoid the leaſe made before the waſte done. Co. Litt, 
233. b. ö 

0 But a 22 rent granted out of the land ſhall not be avoids 
ed, but the leſſor ſhall hold the land charged during the life of te- 
nant for life ; but if the rent were granted after the waſte done, the 
leflor ſhall avoid it. Co. Litt. 333. b. 334. a. | 

5. Leaſe for life to A. remainder to a feme ſole for years; they in- 
termarry, and after waſte is committed; as well the eſtate for years 
as the eſtate for life ſhall be recovered. 2 Le. 7. Arg. in * 
mer's caſe. 


(L. a) Recovered, What. Damages. [510] 


1. W AS TE by a prior againſt J. N. writ to enquire of 
the waſte was awarded, and returned ſerved aud jude- 

ment was given that he fhould recover the place waſted, and tre- 
ble damages, but ceſſet executio till the colluſion was tried; quod 
nota ; and this ſeems to be by Quale jus. And from hence it 
follows that this is a recovery by dctault as it ſeems. And it feems 
there by Belkn. that the plaintiff ſhall have the damages though c:- 
_ be found, but not the place waſted, Br. Waſte, pl. 23. cites 
40 E. 3. 37. 

2. 1 ſball recover treble damages in writ of waſte, as well for But 2 Iuſt. 
the waſte done pending the writ, as for the watte done before. Br. 304. ſahs, 
Wafte, pl. 63. cites 7 H. 4. 16. 33 


mall not re- 
cover damages for any waſte done he aging the brit, and therefore the plaintiff may have a writ of el - 
trepement in this action, & ſic de ſimilibus. 2 Inſt. 304. | 


3. A man ſhall recover treble damages in waſte though the attion 
be not formed upon the ſtatute. Br, Damages, pl. 193. cites 12 H. 
4+ 3+ 5 | | 
4. In action of waſte by the heir again/t the guardian, which is Br. 2 
brought by the common law, the plaintiff thall recover treble da- G.“ 
mages, though this be given by /tatute ; for when action of waſte | 
is given with treble damages, this Hall extend as well to thoſe 
who fhall have the action before as after. Br. Waſte, pl. 68. 


Cites 22 H. 4. 3. per Thirn. 


5. And if action of waſte was now, given generally againſt tenant in Br. * 8 
tail, after poſſibility of iſſue, &c. treble damages ſhould be recovered Pon Pott 
againſt him without more words; for thoſe are adjoined to it by the | 
tormer ſtatute, and when this is given in a new caſe, all that is ad- 
joined to it is given with it likewiſe, Er. Waſte, pl. 68. cites 


22 H. 4. 3. per Thirn, 
5 Þ 1 6. Waſte 


— - - 
4 8 . 


50 Waſte, 


It was held 6, Waſte was found to the damage, fc. and cefts 10 mark;, 


ee The plaintiff recovered the treble damages, and 10 marks for co/7:, 
cauſe thoſe Which were not treble, Quod mirum, that he recovered the colts 
treble da- where the damages are treble. Br. Waſte, pl. 72. cites 5 Hl. 
mages are 5. 12 | 
given by N 

ſtatute, therefore the plaintiff cannot have coſts. Br, Waſte, pl. 10. cites 9 H. 6. 6c. But 
Ibid. pl. 125. cites 5 E. 4. 7. That all the juſtices of B. R. held that the 4% e tel ld, and 
this according as the damages ſhall be trebled | taxed] ; other iſe it is according as the waſte thall be 
- eaxed, om Sec pl. 10. 


7. It is agreed per Cur, that upon this iſſue of no ſuch vill, if the 
plaintiff has no ſuch land in which he aſſigns a part of the 20 yet 
they {hall give damages; for by ſuch iſſue the waſte is not denied; 
per Cur. Br. Waſte, pl. 10. cites 9 H. 6. 65. 

If a man 8. Waſte per tot. Cur. where the /e/ſee cuts 100 oaks, and after 

fie, cuts the flocks of the ſame oaks, which grow again, waſte ſhall lie 

275 + for both, and 0 it did; for he brought writ of waſte, and af- 

gu ſigned the waſte in both; for the ſtocks will grow to oaks again, 


be deve if they are well kept; and in this caſe he ſhall recover treble dama- 


it is a dau- 3 . 7 
es twice, but he ſhall have only one judgment of the place waſted, 
„ erg But note, that he brought but one writ of waſte of both waſtes ; 


damag:; for if he had firſt brought waſte for the cutting of the oaks, and re- 
TOs oi covered the place waſted, and after the tenant had cut the ſtocks, 
le vet Waſte does not lie; for by che firſt recovery of the place waſted, 
he cannot his leaſe is determined in this parcel, and therefore treſpaſs lies 


recover lo- of the ſecond cutting. Br. Waſte, pl. 91. cites 22 H. 6. 13. 


cum va-— 


Ratum. F. N. B. 59. (M) (e) (f) in the new notes there, cites 22 H. 6. 12. 


[ 511 ] 9. If a man diſſeiſes the tenant for 77 and does waſte, action of 
waſte lies againſt the tenant for term of life ; for he may have his re- 
medy over againſt the diſſeiſer. Quære if he ſhall have this, 
viz. treble damages in aſſiſe, before that he be damnified by action of 
waſte, or after? It ſeems that after the action Ll waſte brought, 
and execution had. Br. Waſte, pl. 138. cites 23 H. 8. 

8. P. Co. 10. If the guardian commits waſte, and the heir, being within 

Liu. 34 — age, brings an action of waſte, the guardian thereby ſhall loſe the 

* 3 ward ſbip, and damages for jo much as 1s tuaſted, beides the value of 

—Nute owe the wardſhip, which is loft. But if the heir at full age brings a 

ſhall not e- writ of waſte againit him who was guardian, and recovers, then 

cover colts he ſhall recover treble damages againtt the guardian, becauſe the fame 

on tie ſt - al 8 8 5 . 

tute of is out of the ſtatute of Glouceſter, which ſays that the guardian 

Glouceſter. ſhall loſe the wardſhip; for he cannot loſe the Wardſhip there, and 

6 (T) in therefore he is not in that caſe as tenant in dower or by the cur- 

the vew teſy are, who were puniſhable in waſte by the common lav. And 

notes there cites M. 12 H. 4. 3. in tne title of waſte, the opinion of Thirning. 

5 e ße F. N. B. 60. (I) i. 

2 * ah 17. b. 12 H. 4. 4. 5 H. 5. 13. a. 9 Hi. 6. 66. b. 14 H. 6. 13. a. Contra 5 E. 4. 7.4 

Kelw. 26. the Stat. 289. Sec pl. 6. ; : 


But this is 11. Leſſee for years commits waſte, and the years do exfir! 
pus e yet ſhall the leſſor have an action of waſte for the treble damages, 


when the although he cannot recover the place waſted, and though the "_— 
| | 3 * 


ae ere. 


% „ EESPY aan 


r v 


Waſte, 511 


of Glouceſter be in the conjunctive, perdra le choſe, &c. & ouſter term ex- 


. , pires by 
ceo face gree, &c. For as there was at the common law 2 — 


forms of actions of waſte, viz. in the tenet, as againſt tenant , as in 


by the curteſy, &c. and in the tenuit againſt the guardian after the caſe of 
full age; ſo upon this act the like kind of forms is framed by e Ice tor 
equal conſtruction, viz. in the tenet, to recover the place waſted When the 


and treble damages; and in the tenuit to recover treble damages eſtate de. 
termines by 


only. 2 Inſt. 304. 2 
God; as when c/ly gue ® uſe dirs, or when the eſtate is ended or d. ſaated by the act and ⁊urang of the 
t-:ant, as when he makes a feoffment in fee, or commits any other forfeiture, and the leſſor enters, 
yet the leſſor ſhail have his action of waſte. 2 Inſt. 304. 

® It ſeems that this ſhould be (vie.)— And Co. Litt. 285. a. ſays, if ceſty que vie dies, waſte 
ſha'l l only for the damages. — And if pending a writ ceſty que vie had died, the writ ſhalt 
not abate, but the plaintiff ſhall recover damages only; becauſe if ceſty que vie had died before 
any action brought, the leſſor might have an action of waſte for the damages, Ibid. 


(M. a) Recovery of Damages. By and againſt 


whom. 


1. A Man ſeiſed leaſd for life, and had iſſue two daughters, and Br. Da- 
died, the tenant did waſte, the one daughter had iſſue and mages, pl. 
died, and the tenant did waſte again, and the iſſue and the aunt 8 


S. C.— 


brought writ of * and counted upon their caſe. The defendant S. P. 2 
pleaded no 2 one, and all found as above, And it was ad- Iuſt. 305. 


. And Lord 
judged that they recover the place waſted, and treble damages O. — 


in their own time, and the aunt alone the treble damages in the this is a 


time of her ſiſter to herſelf, Quod nota. Br. Waſte, pl. 41. cites leading 


caſe, and 
45 E. 3.3. ö wort hy 
great obſervation. If 2 coparcenert leaſe land for life, and waſte is committed? and after oe 
dies, the aunt and the niece ſhall join in action of waſte for the waſte done before; and yet the nicce 
ſpall nut recover any damages for the ſame, but the place waſted, F. N. B. 66. (R) cites M. 11 E. 3. 
and in the new notes there (f) cites 11 E. 2. Waſte, 115. 45 E. 3. 3. b. 11 H. 4. 16. b. 48 E. 3. 14. 
b. 35 H. 6. 23. b. Kelw. 105. a. Nat. Br. 101. 22 H. 6. 12. 49 E. 3. 2. 


2. If there be tenant for life without impeachment of waſte, and a 
ſtranger cuts trees, the tenant for life ſhall not have the da- U I 2 ] 
0. 321. 


mages, becauſe the property is the leſſor's. Lat. 269. in caſe in Eoin. 


of Sacheverel v. Dale, Arg. cites 27 H. 6. Statham. Waſte, isuvo's 
J : caſe, S. C. 
P 47. ou: of Sta- 
tham, cited by Cook, Arg. who ſaid that hook is not to be taken for law); neither is it ad- 
— 9 but is only a collateral opinion, which ought not to receive credit againſt reaſon and 
rules of law. | 


- 


3. Two jeintenants for years or life, and one of them does waſte. 
This is the waſte of them both as to the place waſted ; but treble 
damages ſhall be recovered againſt him only that did the walte. 
2 [nit. 302, 


Oo 3 (N. a) Writ 


nat n 


512 


Waſte, 


Sec{B.a.2) (N. a) Writ of Inquiry, Awarded in what 


Caſes. And how the Inquiry ought to be. 


r. 4 N waſte at the grand diſtreſs, the parol was without day by 
protection, and the plaintiff brought reſummons, aud the de- 


fendant made default ; the proceis ſhall be pone, and not writ of 


inquixy of waſte. Br. Reſummons, pl. 42. cites 27 E. 3. 78. and 


Br. Waſte, 
pl. 6. cites 
8. OG For 
the fat: 


17, that if De 


do's not com? 
at t grand 


appears, he fbal 


Fitzh. Waſte, 13. 


2. In waſte where at the grand diſtreſs the ſheriff returns iſſues, 
and the one of the plaintiffs upon demand makes default, and tne other 


be fjevered by award, and writ ſhall iſſue to in- 


quire of the waſte; and ſo it did. Br. Waſte, pl. 57. cites 2 
H. 244 | 

3: In waſte, if the deſendant appears at the grand diſtreſs, and 
has day over, and after makes default, the plaintiff ſhall never have 
writ to inquire of the waſte ; but ſhall have the proceſs of the com- 
mon law, viz. diſtreſs infinite. Quod nota. Br. Waſte, pl. 119. 
cites 7 H. 4. 15. | 


dir , then writ ſha!l iſſue to inquire of waſte; which is intended at the ſame day. 


In waſte 
the Heri 


s tired ri- 
bil & the 


umme nt, 


aud the lke 


at the di 
tr 5 and 
yet the vi: 
cf inquiry of 


petita. Contra in this action guas tenuit. 


The ſummens, attachment, and diſtreſs in writ of waſte were 
returned nibil, and yet writ iſſued to inquire of waſte ; and good 
per Thirn, Hank. & Culpeper. For the ſtatute is, that if he does 
not come at the diſtreſs, the ſheriff be commanded, &c. And 
yet per Skrene, in writ quas tenet he may be ſummoned in terra 

Br, Waſte, pl. 68. cites 
12 H. 4. 3. | | 


ewaſe cut aw-74ed, though no writ he ſerved ; and yet it was agreed, that the tenant may be ſum- 
moned in the land in which the waſte is ſuppoſed, and fo in quare jimpedit, and writ of ward, Br. 
Watte, pl. 988. Ces 21 H 6. 61. 5 


5131] 


if the ane 
comms at the 
d ref., ond 
* iber mi, 
he fall not 
have writ 
of inquiry 
of w. te 
againit the 
other ; fur 
the one 
way be 


5. If the Heri f has done his office ill in one vill, and well in ano 
ther, ail ſball be inguired de novo; inaſmuch as all the inquiſition 
ſhall be by one and the ſame inqueſt, all at one time. Br. Walle, 
pl. 68. cites 12 H. 4. 3. per Thirn. 

6. Waſte againſt two barons and their femes. At the grand 
diſtreſs the ene baron and feme appeared, and the ether made de- 


fault, Skrene prayed writ to the ſheriff, 10 inquire of waſte 


againſt thaſe who made default, and counted againſt the others. Hank. 
ſaid, you thall not have writ to the ſheriff, but count againſt thoſe 
who appear, and take proceſs at common law againſt the others. 
T hirn. ſaid, the waſte of one is the waſte of all, and a man {hall 
not recover by moieties in waſte, as in præcipe quod reddat 


-againft two; for in waſte the land ſhall not be loſt by default, but 


by action tried, Per Hank. thoſe who appear ought to plead, 
and if it be found that no waſte is done, this ſhall iſcharge all. 


But per A if waite be tound, it is hard that the 901 


3 JJC ˙- . r Re In at Pin, a, 


A aſte. 


mall be attainted who are ſtrangers to the iſſue; and aſter they were 
forced to anſwer, Br. Waſte, pl. 69. cites 12 H. 4. 5. 


other another way. Br. Proceſs, pl. 45. cites 1 


7. Day was given againſt the jury t try if B. was a vill by 
zfelf or not, and at the day they read the record; becauſe they 
ſhall not be ſworn unleſs ſix of thein had the view of every place 
where the waſte is aſſigned, and after one was examined if he 
had the wiew who ſaid, yes, by which he was ſworn upon the 
principal, and there the jury was charged to inquire of the damages 
of each parcel by itſelf, and not of a ſum in groſs P the whole ; for 
if they find that B. is a vill by itſelt, then they ſhall inquire of da- 
mages. And waſte was affirn:d in two acres in digging of 200 
lead of flate ſtone, and 100 load of coals, and there it is agreed, per 
Cur. that wpon this iſſue, of no fuch vill, if the plaintiff has no ſuch 
land, in which he aſſgns a part of the waſte, yet they ſhall give da- 
mages; for by ſuch iſſue the waſte is not denied; and allo when 
they ſay, that they have viewed every parcel, they ſhall not ſay af- 
ter, no walte done, or that there is no fuch parcel as one of the 
parcels is. And they found damages of 300 oaks, and were com- 
pelled to ſhew the price of each oak by itſelf; and becauſe 
thoſe treble damages are given by the ſtatute, therefore the 
plaintiif cannot have coſts ; per Cur. Br. Waſte, pl. 10. cites 
9 H. 6. 65. 2) | 

8. In waſte, if the defendant demurs upon the declaration which 
is adjudged againſt him, as he did where reverſion was deviſed by 
name of tenement, and paſſed without atrornment, there wrt hall 
net ifue to inquire of waſte ; for by the demurrer he is convicted of 
tne waſte, but writ ſhall iftuc to inquire of the damages; quod nota. 
Br. Waite, pl. 16. cites 34 H. 6. 7. 

9. Walt: ex hereditate as couſia end heir, the tenant made de- 
fault after default, by which writ was ewarded ta enquire of the 
waſte, upen which he afjigned the waſte certain, as he ouoit in lieu 
of declaration, viz. cutting ſo many ca-, Oc. ad valentiam, &. 
Permitting a hall, &c. & ſic de ſingulis, and aid nat fvew how 
couſin; and yet good, becauſe it 75 no declaration but affegnment of 
waſte ta inſtruct the jury; but contra upen declaration; where the 
defendant appears, there he ought to thewy the coſiunage. Br. Waſte, 
pl. 17. cites 34 H. 6. 44. 

10. If a man pleads relægſe in waſte which is found againſt 
him, the waſte ſball not be inquired; for by the piczcing of the 
releaſe, it is confeſſed; per Moile. Br. Waſte, pl. 18. cites 35 
H. 6. 44. | | | 

11. in waſte upon a nihil dicit entered, a verit was awarded 
to the ſheriff to go in proper ' perſon to the place waſted and 
inquire of the damages; and the Court held the writ good; 
and that he need not inquire of the waſte; for that is not denied, 


&c. D. 204. pl. 1. Mich. 3 & 4 Eliz. Darrel v. Wybarne. 


$13 


found the 
one ways 
and the 

4 H. 4. 374 


S. P. and 
fo if judg. 
ment de 
given by 
nor [Umm * 
formatus, * 
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mur rer, the waſte ſhall not be inquired but the damages. D. 204. Marg. cites it as adjudged. Hill, 


33 El. C. B. Anon. 


Judgment in waſte was had by confeſſion by nihil dicit. It was affigned for error, that the 
judgment being by confeſlion, the waſte ought not to be inquired; but becauſe diverie precedents 


9 04 


Werse 


8134 Caſte, 


were ſo, it was awar led no error, and the judgment was affirmed, Cro: E. 290. pl. 10. Hill; 
34& 35 Eliz. B. K. Warneford v. Haddock. 

If the plaintiff in waſte recovers by nil dicit, and a writ of inquiry iſſues, the jury may inquire of 
the damages but not of the place waſh ds for the nil dicit is a confeſſion, and the precedents are accord- 
ingly. And Hobart aſked, it the defendant ſhall be hound by the nihil dicit, as to the place waſted, 
for what reaton be ſhould not be bound as to the damages? Win. 5. Paſch. 19 Jac. Topping, 
{ alias, Tipping] v. King. ——Hurt. 44. Tippin v. King. S. C. Reſolved that the jury ought not 
now to inquire “ of the waſte, and ſays that it was ſo adjudged between Ewtkx AND Morrz, 
upon demurrer in waſte, there the waſte is confeſſed, and the writ ſhall be to inguire only of the 
d2mages ; fo if the plaintitf will releaſe his damages, he ſhall have a writ upon judgment of tlie 
place waſted. Yelv. 240. Mich. 6 Jac. Ewer and Moyle S. C. but S. P. does not appear. 
Lane $3. Hill. 8 Jac. S. C. but S. P. does not appear. 


*[514] 


D. 204.39. 12. But the reporter adds a quzre, if in this caſe the ſheriff 


* ex rigore juris, ought to go in hg perſon to the place waſted ; 
3 2 Ann. and ſays, it ſeems he need not; for this form is only in the writ 


33 Eli. de vaſto inquirendo, where the defendant made default at the 


C. B. that diſtreſs, as in the ſtatute of Weſtminſter 2. cap. 15. D. 204. a. pl. 


2 I, in caſe of Darrel v. Wybarne. 
judgment : 8 
is given upon nihil digit, or by non ſum infermatus, or upon demurrer in waſte, the ſheriff is not 
bound to return quod acceſſit ad locum vaſtatum. 

After judgment in waſte it was aſſigned for error, that in the action the d-fendant 3 upon 
the Jiirif;, cud :fter declaration wade no anſw:r, but judgment was given againſt ſlum by nil dicit, and 
upon the writ awarded to enquire of the waſte and damages, the />-iff went not to the place waſted, 
but inquired of it at anther place, and this was atligned for error. Sed non allocatur ; for when judg- 
ment in waſte is civen upon a demurrer or nihil dicity the waſte is confeſſed ; and the writ ſhall be 
only to enquire of damages, and although the writ do command the ſheriff to go to the place, yet 
this in but of form and nugation; but eric it is where judgment is given by d:fault before appearance, 
fo is 3 Eliz. Dy. 204. Cro. E. 290. pl. 10. Hill. 34 & 35 Eliz. in B. R. Warnford v. Haddock. 
| Owe. 12. Wardford's cate, S. C. and S. P. and diverſe precedents were produced to ſkew 
that this was the courſe ; wherefore judgment was aſtirmed. 8. C. cited Poph. 24. in the caſe 
of Crocker and York v. Dormer, Paſch. 35 Eliz. as the cafe of Haydock v. Warnford, and 
that though the writ was that the ſheriff ſhould goto the place waſted, and he did not, yet he need 
not go, for by the nihil dicit the waſt is acknowledged; but where a writ is awarded to inquire of 
the waſte upon default made at the grand diſtreſs, there by the ſtatute of Weſtm. 2. cap. 24. the 
ſheriff ought to go in perſon to the place waſted, and inquire of the waſte done, and therefore in 
that caſe it is needful to have the clauſe in it, that the ſhcri ſhall go to the place waſted, and there 
enquire of it; for hy the view the waſte may be the better known to them, but where the 
waſte is acknowledged, as here, that clauſe need not, and albeit it be comprehended in the writ ; 
yet the ſheriff is nat thereby bound to go to the place waſted and to enquire there, but he may do 
it at any place within his bailywick where he will, aud therefore it is no error in this poiut, 


13. In waſte there was a judgment by default, and upon a 


writ of enquiry, it was found in two houſes and three gardens ge- 
nerally, as the plaintiff had declared, and entire damages given; 
upon a writ of error it was aſſigned, that the jury ought to have 
found the damages ſeveral, that it might appear to the Court how 
much the waſte is of each particularly; for if any were under 12d. 
the Court would not adjudge it waſte. Sed non allocatur; for 
when the ſheriff and the jury have the view of the place waſted, 
and given damages for the waſte, it ſhall not be intended petit 
— in any, Cro. C. 414. pl. 1. Mich. 11 Car, B. R. King 
v. Fit 
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come to the place waſted; for he ought to return, that 


(O. a) Return of the Writ of Inquiry. Good See 


Or not. | | ) 


I. B ECAUSE the Heri did not take the inqueſt in loco vaſtato, We 277. 
Shard. held he ſhould be amerced and a new inqueſt taten; — 
but Thorp held that it was good enough, becauſe the return was Cal the 


acceſſi ad loca, Ec. vaſtata, &c. and then the inqueſt may take grain in 
chivalry 


the inquifitio at H. which is not any of the places or vill waſted. ee ee 
Br. Waſte, pl. 129. cites Fitzh. Retorn de Vicount, 82. 16 1 wftat 
E. 3 | and the 
| waſte war 

offienedin two will, and the ſbrriff returned the writ of inquiry of waſte, quod virtute brevis proed' in villa 
1:f-a contenta copit inguifitionem, and becauſe the writ is quod accedat ad locum vaſtatum, he may cauſe 
the jury to ſee the waſte in each vill, and make the inquiſition in the one vill only or in ancther will 20 miles 
from thence ; per Thirn. and Hank. Br. Waſte, pl. 68. cites 12 H. 4. 3. 

In the return of the writ to inquire of the waffle which was aſſigned in three wills, he returned in- 
quiſttio capta fd. one of the wills, and it did not appear if he came to the three vills, and therefore 
ll ; for it cught ts be quod virtute brevis, &c. accęſſi: ad loca vaſtita, viz. the three wills, & epud A. one 


of them ſecit inquiſitimnemy & c. Br. Waſte, pl. 17. cites 34 H. 6. 44. Br. Return de Brief, pl. 
16. cites S. C. — Br. Waſte, pl. 129. cites S. C. that the ſheriff may return, that be came to A. B. 


and C. and mad: ingulſition at D. and well. *ſ 5 1 5 ] 


2. The ſheriff ought to return what day and year he made the in- Br. Retora 


guiſition, and that he came to the place waſted. Br. Waſte, pl. 129. 4 —_ 


cites 40 E. 3. 206 - pl. x: 
3. In waſte, the fheriff ought not to return quod mandavit hal- s. p. 2 


live, &c. in writ of enquiry of waſte, but ſhall be amerced, and Inft. 350. 
the ſame in re- diſſeiſin; for in this action, and in re- diſſeiſin, 2 


he is officer and judge, which power cannot be committed to ferye ir 


the bailiff of the franchiſe, Br. Waſte, pl. 129. cites 11 H. himſelf, 

: . and not by 

; bailift. Br. 
Proceſs pl. 162. cites 2 H. 4. 1. 


4. The ſheriff ought not to return qued fecit vaſtum in domibus, rc] Waſte, 
& boſeis, but ſhall ſhew certainly how and every thing by itſelf, and pl. r7,cites 
the damages and value of every thing ly |itſelf, and if otherwiſe, then mag ar 


new writ of inquiry ſball be awarded. Br. Waſte, pl. 129. Cites 34 the waſte 


H. 6. 44. and 11 H. 4 3. accordingly. oo Hs 


as certain as it is aſſigned, viz, permittend. &c. & ſuccidend, &c: Quod nota.— Br. Retorn de 
Briefs, pl. 16. cites S. C. | | 


5. If the waſte be aſſigned in S. and the ſheriff returns upon * 


writ cf inquiry of waſte, that he came to S. and there inquired of the pl. 2. cites 


waſte, this is no good return; for he may do fo, and 6p not $, C. 
e came See (N. a) 


to the place waſted, and there inquired, &c. Br. Waſte, pl. 3. cites ein the. 


27 H.8. 13, 


(P. a) Foinder 
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(P. a) Veinder in Waffe, Who may or muſt 
Join, and what ſhall be recovered; and low. 


Zane I. 1 F three are tenants in commen pro indiviſo, and one commits 
ran 3 waſte, the ether two ought to join in action of walte againſt the 
mon with g. . : y 37 

zd part a rewer fon, and A. brought an action of ww. alne, without naming bis conpanions; the Court 
held that the action did not lie by him alone; and it would be very inconvenient to deliver a 3d part 
m Execution, Cro. E. 357. pl. 16. Mich. 36 & 37 Eliz. C. B. H. Il v. Hart. 


Du in fuck 2. In waſte againft two, it was found by writ of inquiry that the 
bis - wt one did waſte, and the other not; Wixrcupon Herle awarded Hut 
the plaintiff alias. Theloal's Dig. of Writs, lib. 16. cap. 5. f. 37. cites Mich, 
mould re- 6 E. 3. Waſte, 20. | | | 


Cover A3- 


gainſt both, Ibid. cites H. 33 E. 3. Waſte 6. 


If the aw 3. A man leaſed for life, and had two daughters, and died, the 
* 1 tenant did waſte, the one daughter had iſſue and died, the tenant did 
ton of waſte again and the aunt and the niece brought waſte upon their caſe, 
waſte for and the tenant pleaded no waſte done, and it was found 2s above, 
m_ ay by which the plaintiffs * recovered the place waſted and treble da- 
of the other mages in their own time, and the other treble damages in the 


After the time of her ſiſter to herſelf, Br, Joinder in Action, pl. 12. cites 45 
aunt ſhall E 3. | 

recover the 3: | | 
damages only; becauſe the fame belongs not by law to the niece ; and ſume hold the damages in 
the caſe to be the priacipal Co, Litt, 198. a, 


516] | | 
: 4. Waſte againſt two priori, ' where the ward was granted ta 
bath, and they did waſte; and it was not denied but that one writ 
of waſte lies againſt both without ſeveral writs. And per Relknap 
clearly, if a co-chanon of an abbst does waſte, the abbot ſhall be 
charged; for this is the waſte of the abbot himſelf, Br. Waltc, pl, 
55. cites 49 E. 3. 25. | 

5. If the tenant enjoys by the aſe 4 one coparcener, the ac- 
tion lies well; but it is a good plea, that the leaſe was made by 
the baron and feme, and the other coparcener whs is alive not named, 
judgment of the writ; abſque hoc that it was made by the baron 
and feme only. Quod nota, Br. Waſte, pl. 94. cites 22 l. 
6. 24. 
Br. Joinder 6. Where rever/ion is granted to two, and the heirs of the one, 
in Action, they ſhall join in action of waſte after attornment ad cxhæreda- 
. tionem of him who has the fee. Br. Waſte, pl. 94. cites 22 H. 6. 
F. N. 3. 24. per Newton, 
£9. (F) | | 
2 Þ.——Co- Litt. 53. b. (d) S. P. | 
Br. Joinder 7. If two barons and their femes leafe for years, and the one baron 
m Action, and feme have iſſue, and the feme dies, and the baron is tenant by the 


1 curteſy, the baron and ſeme wha ſurvive, and the tenant by the carte 


1 


of 00 


3 


Uiaſte, | 51 6 


ſaall join in action of waſte z for there is privity between them, Br. thefurvivor 


Waite, pl. 94. cites 22 H. 6. 24. per Newton. — 


cur teſy may join in action of waſtc ad exbrredationem f the baron and feme, and of the beir of the tenant by the 


curttſye 


8. But if the baron and feme ſciſed in jure uxoris leaſe, and the 
laron has iſſue ty her, and ſbe dies, there the heir and the tenant by 
the curteſy ſhull not join in action of waite ; for there is no privity. 
Br. Waſte, pl. 94. cites 22 H. 6. 24. | 

9. It tenant for life and he in reverſion join in a leaſe for lift, and Co. Litt. aa. 
the leſſee does waſte, they ſhall join in action of waſte, and the tenant 8 1 53˙ 
for lite ſhall recover the place waſted, and he in reverſion ſhall re- - (0) 
cover the damages. And the reaſon ſeems to be inaſmuch as the 
one parts with the ſoil by the leaſe, and the diſinheritance is to the 
c:her who has the reverſion. Br. Joinder in Action, pl. 1. cites 27 


H. 8. 13. | 


10. So where tenant by the curteſy and the heir join in an action of 
waſte, the tenant ſhall ha ue locum vaſiatum, and the heir ſhall have the 
damages. 1 Le. 48. pl. 62. Mich. 28 & 29 Eliz. C. B. in caſe of 
Lewknor v. Ford, cites 27 H. 8.13, 
11. A. and B. coparceners of a houſe. A. lets ber part to L. and ro. E. 296. 
then B. lets her part to M. ' Afterwards both leaſes come to the hands pl. 10. 
M. and then 4. bargains and ſells her reverſion to B.—N. does Wan- 


FORD v. 


waſte by permitting the houſe to fall. B. brings waſte, and has Happoeg, 
judgment. In error it was aſfigned, that it being on 2 ſeveral de- S. C. ac- 


raiſes there ſhould have been 2 actlianss. Per Gawdy J. there is a cordingly ; 
PL * . 5 - bs / d h h * <: for B. - 
wverſity when the right is {zveral and when the poſſeſfion is ſeveral; ;,, ee 


for though the poſſeſſion be ſeveral, 8 if the right be intire, one ac- «pn the 
tion only will lie. And to this Popham Ch. J. agreed; for though whole mate 


be , ter, it i 
at the firſt A. and B. were intitled to ſeveral actions, yet by matter ex if be "vii" 


poſt facto the actions may be united. Ow. 11. Mich. 33 & 34 Eliz. mad: ſeveral 
B. R. Wardiord's caſe, counts, and 

| he may well 
ain them in one action. And that Paſch. 35 Eliz. the caſe was moved again; for that it appears 
by the count, that the * defendant held one part of the demiſe of the plaintiff, and the other of the 
demiſe of a ſtranger, which had granted his reverſion to the plaintiff, ſo he had the reverſion by 
ſeveral titles, he cannot maintain this action; and although he hath declared ſpecially how he held 
it, ex dimiſſione & aſſignatione, this will not aid him; but if he kad made ſeveral leaſes, he might 
bave had one action of waſte, as 44 E. 3. is. But all the juſtices held the contrary ; for inaſmuch 
a3 he hath fewn the truth of his caſe in his declaration, and he hath the reverſion in one hand, he 
Mall maintain this action.—8. C. cited Poph. 24, 25. to have been agreed, that the action was well 
brought upon the ſevera! demiſes, becauſe neither the intereſt of the term nor of the inheritance 
was ſevered nor divided to ſeveral perſons at the time of doing the waſte, but the 2 terms were in 


N, and the inheritance of them immediately in B. And by Popham, the thing waſted is one avid 


the ſame, viz. a houſe, | vs 1 7] 


12. Another error aſſigned was, becauſe A. the other coparcener 
was not joined with B. in the action. But reſolved that it was good 
enough; and the juſtices made this diverſity, viz. when beth the par- 
ties have an equal e/tate and inheritance, and when one of them hath 
but a particular eſtate, as in the 27 H. 8. 13. leſſee for life and he in 
the remainder {hall join in an action ot waſte, where they had equal 
eſtate of inheritance; as 2 coparceners, or 2 tenants in common, 
and one makes à leaſe, and the leſſee commits waſte, there the 
writ of waſte ſhall be brought by the leſſor only; for it is not 


lixe 


—_ wo — ut yam yrs ye nn” 
— 
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like a perſonal injury done upon an inheritance; for an action 
of waſte is now in the nature of the realty, although that at 
the common law (before the ſtatute of Glouceſter) there was 
but a prohibition, yet the ſtatute gives the place waſted and da- 
mages, and therefore it is mixt; wherefore both of them ſhall 
not join; and the writ ſays, to his diſinheritance that made the 
leaſe, and cites 22 H. 6. 24. by the Court, and agrecing with 
this reſolution. Ow. 11. Mich. 33 & 34 Eliz. in B. R. Ward. 
ford's caſe. 


(Q. a) Voluntary or Permifjrve Waſte, What. And 
of What. 


I. O F timber uncovered, voluntary waſte may be, but not negli- 
at. See ſupra (E) pl. 12. cites 43 E. 3. 3. b. 

2. Voluntary tuaſte is not to be intended of permiſſive waſte ; 

for by this word voluntary is intended an a& to be done, or conſent 


to an act; and in permiſſive waſte is no act done, nor any con- 


ſent to an act to be done which is done. Dal. 34. pl. 25. 3 Eliz. 


Anon. | | 
ow. 92. 3. A. leaſed a bouſe which was ruinous at the time of the _ 
S.C. and The leſſee obliged himſelf not to do or ſuffer any voluntary waſte, 
A e &c. The houſe falls, and A. brought debt, and adjudged that it lies; 
weenan for it is waſte, though the leſſee may excuſe himſelf upon the ſpecial 
action of matter. D. 36. Marg. pl. 35. cites Trin. 29 Eliz. B. R. Rot. 838. 


waſte 2nd : 
Se on Glover v. Pipe. 


an obligation. 


(R. a) Equity. Vijunction granted in what Caſes. 


1. T HE plaintiff's bill was, for that he being a copyholder _ 

to the defendant for years, and the deſendant bath dig- 

ged gravel, and fold the ſame away, whereby the copyhold is pre- 

judiced. The defendant juſtified, for that the copybolders are not 

[ Z1 8 ] puniſhable in obey x 3 which cauſe this Court allows not of; for 
though the copyholders of the manor are not 5 yet the leſſees 
of the copyholders of the manor are puniſhable; therefore a ſubpœna 
is awarded, to ſhew cauſe why an injunction ſhall not be granted for 
ſtaying his digging of gravel, and felling woods upon the copy- 
holland. -ary's Rep. 89, 90. 19 Eliz. Dalton v. Gill and 

indor. | 

2. The bill was to be relieved _ a judgment indiretily gotten 
by R. C. in the name of I. C. his brother, by default in an action of 


waſte; and becauſe it fo appeared, an injunction is granted. Cary's 

| Rep. 108. cites 21 & 22 Eliz. Galley v. Cavendiſh. 
S.P. per 3. Egerton Ld. Keeper ſaid, he had ſeen a precedent in the 
14. C. Not- time of R. 2. that if there be tenant for life, the remainder * 


fo 


unghara. 


of 


li 
{ 
-Þ 
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Waſte, 


life, the remainder in ze, and the tenant for life commits waſte, 
ſo as he is diſpuniſhable by the common law; yet upon com- 


plaint, he in the remainder in fee may have an injunction 


againſt him not to do waſte, Mo. 554. pl. 748. Paſch. 41 


liz. Anon. | 
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2 Freem. 
Rep. 54. 
Paſch. 1680. 
in caſe of 
Abraham 
V. Bubb 
S. P. But 


otherwiſe of a tenant for life, with an expreſs clauſe of vi: out impeachment of waſte. Vern. 23. pl. 


17. Mich. 1681, Tracy v. Tracy. 


4. It was ordered that no ancient paſture or meadoto ground ſhould 
de plowed. Toth. 114. Paſch. 4 Jac, Haſtings v. Cowper. 


Ibid. 290. 
tit. Paſture, 
Ly How- 


ARD v. RiDL ZR, adecree to ſtay the plowing up ancient paſture. Paſch. 19 Jac- 


5. A bill to ręſtrain plowing ancient meadow and paſture granted 
to be uſed only as meadow and paſture, and not otherwiſe, being rich 
land, and had not been plowed in the memory of man. Upon 
ſearching precedents, the Court, aſſiſted with judges, declared 
there were diverſe precedents in Lord ELESMERE's time, and 
ſince, of ſuch reſtrictions, wherein it did not appear that the 


paſture was either ſo ancient or rich as in the preſent caſe; and 


that whereas plowing meadow is waſte, he conceived that plowing 
ancient paſture is of equal value with meadow, as no leſs prejudice 
either to the landlord or the commonwealth, and conſequently fit to 
be reſtrained; and the judges being of the ſame opinion, decreed 
the defendant not to plow. Chan. Rep. 13. 1 Car. 1. Atkins v. 
Temple. 


Ibid. 116. 13 Car. 1. Fermier v. Maund. 


9. P. in caſe 
of tenants 
for life. 
Chan. Rep. 
106. 12 

ar. 1. Cole 
v. Pey ſon. 
—58. P. held 
according- 
ly, though it 
Was in ſiſted 
that the a 
ture of the 
ground was 
for tillage, 
and had 


been former 
ly plotued. 


S. P. And the defendants ii 41 the land 


was very full of buſhes and furze, and that the plowwing and burn-batting was an improvement ; but the 


plaintiff infiſted that the land was fheep-ſtrete or ſheeps flight, and the ſurfice of the ſoil ſo thin, thats 
p bug bed up tiov years together, the ſame Twill 11 profit in mcny years after. The Court, on — 


an order of 20 Feb. 25 Car. 2. and a certificate 0 


referrees, decreed a perpetual inj unction againſt 


the plowing up or burn- baiting the land above 2 years. 2 Chan. Rep. 94+ 25 Car. 2. Tregonwell vs 


Lawrence. 


6. A reſtraint from plowing of land worth 5 s. an acre, being an- 


_ cient warren, though diſpunithable in chancery. Toth. 210. cites 


about 6 Car. Sill v. Mole, 

7. On a bill againſt tenants for life, to reſtrain them from cutting 
timber trees, the defendants demurred, for that they are not particu- 
larly excepted in the leaſe ; and pray the judgment of the Court if they 


do not paſs in the grant as part of the freehold. But they having only 


an eſtate for their lives, and having cut timber-trees, and cleaved 
them out for fewel, the Court granted an injunction. Chan, Rep. 
106. 12 Car. 1. Cole v. Peyſon. | 

8. Feme, tenant in tail and her huſband, contracted with J. S. for 
cutting down timber. The feme died, whereby the Lyſband was te- 
nant by the curteſy. They had iſſue a daughter (the heir) an infant, 
who by her guardian exhibited a bill in the exchequer, to ſtop her 
father's cutting the trees. And an injunction was granted to ſtay 
waſte. Hard. 96. pl. 2. Paſch. 1657. Roberts v. Roberts. 
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9. An ixjunction was granted againſt felling trees, which the de- 


ſendant moved to diſſolve, inſiſting that he had ſworn in his anſwer 


thut he had an gate of inheritance, and for 14 years had cut down 


and 
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and fold timber without interruption, aud produced the ſettlement 
made on his marriage; whereby it appeared that he had an eſ- 
tate in the premiſſes without impeachment of waſte. Ihe Court 
diſſolved the injunction. Chan. Rep. 242. 15 Car. 2. Minſhal v. 
Minſhal. 
10. A. ſurrendered copyhold lands to the uſe of B. on condition 
that C. ſhould enjoy the fame for lie. B. brought a bill to ſtay waſte. 
Decreed there could be n relief for what waſte was paſt, it appearing 
that C. had paid 100 l. of his own money, to diſcharge a mortgage on 
the premiſſes, but an injunction againſt him to ſtay all future waſte, 
Fin. Rep. 220. Trin. 27 Car. 2. Corniſh v. New. 
11. A. deviſed to C. ah her houſehold goods after the death of B. who 
was her executor, and vas to have the uſe of them only for his life. 
Decreed there can be no relief for waſte done to the goods; but in- 
junction was granted to ſtop future waſte, Fin, Rep. 220. Trin. 27 
Car. 2. Corniſh v. New. : 
I2. A perpetual injunction was granted againſt a jointreſs, to 
reſtrain her and her agents from plowing the paſlure and meadow 
lands of her jointure, Fin. Rep. 190. Hill. 27 Car. 2. Ballet v. 
Baſſet. 
2 Freem. 13. Tenant in tail after poſſibility, ſhall be reſtrained in equity from 
_ $3-PL going waſte by injunction, &c. becauſe the Court will never ſee a man 
one A. on diſinherited; per Chanc. Finch. And he took a diverſity where a man 
his mar- is nat puniſhable for waſte, and where he hath right to do waſte; and 
riage wi cited Uyedale's caſe, 24 Car. 1. ruled by the lord Roll, to warrant 
r 1 to the that diſtinction. 2 Show. 69. pl. 53 · rin. 31 Car. 2. Abrahal V. 


uſe of him —-— Bubb, 

ſelf and M. | | 

and the heirs of their two bodies. A. died without iſſue. M. married E. the defendant being then 
tenant in tail after poſſibility. M. and B. felled ſome trees that grew ner to and in a grove, wwhi.5 
vas an ornament to the manſicn-b ue; and intending to fell the ref, the plaintiff being the remainder- 
man brought ls bill for an injunction. Ld. C. Nottingham diſcovered his inclinatiou ſtrongly for 
granting an injunction ; but at length the cafe was referred, and if they could not agree, then to be 
ſet down again A Woman, art in tail, after poffiiility of iſſue extinct, was reftrained from com- 
mitting waſte in pulling down Haut, or in cutting down trees, which fiood in defence of the korſe, end 
fil urces in the pardens; bet for ſome turrets of trees, which ſtood a land's length or two from the 
court, would grant no injunction, becauſe ſhe had by law power to commit waſte ; and yet not- 
withſtanding ſhe was reſtrained in the particulars aforeſaid, becauſe that ſeems to be malicious. 2 


Freem. 278, 279. pl. 349. Hill. 1704. Anon. 


14. A leaſe was made by a biſhop for 21 years, without impeach- 
ment of 4 of lands that had — 5 it. The 8 
cut down none of the trees till about half a year before the expiration 
of his term, and then gees to felling down the trees,” But the Court 
granted an injunction; for though he might have felled trees 
every year from the beginning of his term, and then they would 
have been growing up again gradually, yet it is unreaſonable 
that he ſhould let them grow till towards the end of his term, 
and then ſweep them all away; for though he had a power 10 
cemmit waſte, yet this Court will model the exerciſe of that power ; 
per Lord C. Nottingham. 2 Freem. Rep. 55. pl. 61. Paſch. 1680. 
EP of Abraham v. Bubb, cites it as the biſhop of Wincheſter's 

15. Tenant 


dd nn 


A A ty — 


> SS wield A _ ad oi ©\ na 


At a > dS OAto 


— E Sender” a 1 | 


the firſt and other ſons 0 
a0 (before W 
coe and A. demurs to this bill, becauſe the plaintiff had no right 
to the trees, and none that had the inheritance was party, yet the 
demurrer will be over-rulcd, becauſe waſte is to the damage of the 
publick, and B. is to take care of the inheritance for his children, 
if he has any, and has a particular intereſt himſelf, in caſe he comes 
to the eſtate. Abr. Equ. Caſes 400. Trin. 1700. Dayrell v. 
Champneſs. | | 


after poſjibi/ity, &c. from committing waſte, it was urged, that ſhe 
being a jointreſs within the 11 H. 7. ought in equity to be re- ing up of 
ſtrained from cutting timber, that being part of the inheritance, ancient 
which by the ſtatute ſhe is reltrained from aliening; and the Court 
granted an injunction againit wilful waſte in the ſite of the houſe, Toth. 245. 
and pulling dowa houſes. Abr. Equ. Caſcs, 400. Hill. 1701. Cook — Ibid. 
v. Whaley. 2 


Waſte, ” | 


15. Tenant for life; remainder to the firf? fon for life, without im- 


peachmert-of waſle, with remainders over ; the fir/t ſon, by the leave of 
the leſſee of tenant for life, comes upon the land, and fells the trees. 
Although he could not in that caſe be puniſhed by an action of waſte, 
et he was injoinedby this Court; per Lord C. Nottingham. 2 Freem. 
ep. 55. pl. 61. Paſch. 1680, in caſe of Abraham v. Bubb, cites it as 
the Lady Evelin's caſe, 
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16. Leſſee for years covenants not to plow paſture land, and if he 


does, to pay 20s, per acre per ann. Per Cur. The parties have ſet 
a price, and denied to grant injunction, or relieve the other party for 
the penalty. 2 Vern. Rep. 119. pl. 118. Hill. 1690. Woodward 
v. Gyles. | | - 


17. If A. is tenant for 15 remainder to B. for tife, remainder to 
. in tail male, remainder to B. in tail, &c. 
of any ſon) brings a bill againſt A. to ſtay 


18. On a motion for an injunction to ſtay a jointreſs tenant in tail A jamie 
reſtrained 
from plow- 


paſture 
£:0unde 


Car. Pac- 
ker v. Lady Newell. 


19. A bill may be brought on the behalf of an infant in ventre {a Rarnard. 


mere, and an injunction had to ſtay waſte. Arg. 2 Vern. 711. pl. Chan. Rep. 
632. Hill. 1715. in caſe of Muſgrave v. Parry. | 


275.10 
caſe of 
' Wallis v. Hodſon, cites it as held ſo in 2 Vern. 711. 


20. A. in conſideration of marriage and a portion of 10,000]. Decre:dnot 


ſettled Raby-Caſtle, &c. to the uſe of himſelf for life without ime ue no 


junction to 


peachment of waſte, remainder to his ſon for life, &c. Cowper Chan- continue, 
cellor granted injunction to prevent A. pulling down the caſtle, bur that the 


caitle 


becauſe it was an abuſe of the power and derogatory to the grant, g be 
the intent of that privilege being only in order to cut down tim- repaired 
ber and open new mines. 1 Salk. 161. pl. 14. Mich, 1 Geo, Vane and put into 
v. Barnard, EEE : 


was in before the waſte done. 2 Vern. 738. pl. 647. Hill. 1716. Vare v. Ld. Barnard. -Chanc. 
Prec. 454. Ld. Bernard's caſe S. C. accordingly.—G. Equ. R. 127. S. C. and in the fame words of 
Chanc. Prec. only that it adds, that the Cefendant tenant for life, was tenant by the curteſy, which 
ſeems not agreeable to the ſtate of the caſe in 2 Vern. and 1 Salk.o—sS, C. cited in caſes in equity 
in Ld, Talbut's time. 12 Arg. in caſe of Ld. Glenorchy v. Boſville.—2 Chan. Caſes 32. Trin. 32 Car. 
2. Anon. Ld. Chancellor Nottingham declared, he would ftop pulling down houſes or defacing a 
ſeat by tenant in tail after potlibility, &c, or by tenant for lite, who was diſpuniſhable of watte by 
expreſs graut or by truſt.—5. P. per eundem. 2 Freem, Rep. 34. Pesch. 1680. in cals of Abraham 


as good con- 
dition as it 


v. Bubb. 


v. Bubb. [which ſee ms to be 8. C.] For this Court will moderate the exerciſe of that power, and re- 
train extravagant humerous waſte, it being pro bono publico to reſtrain it; and he ſaid, he never 
knew an injunRtion denied to (tay the pulling down of houfes by tenant for life without impeach- 
ment of waſte, unleſs it were*to Serjeant Peck. in my Id. Oxford's cafe; and he believed he ſhuuld 
never fee this Court deny it again. 

Tenant for liſe without impeachment of waſte was ordered not to do waſte upor words and 
® beujrs, Toth. 147. cites 5 Jac. King v. Blundevile, -— “ Toth. 156. cites 37 Eliz. Morgaa v. 
Peary S. P.--S. C. cited Chanc. Rep. 10. Paich. 27 Eliz. ia the Earl of Oxford's caſe. 


21. An injunction t ſlay waſte muff be had upon a bill filed to that 
purpoſe. P. . Hd 21 2. : 
[ 521 ] 22. Though a bill is exhibited, yet an affidavit of waſte committed 
-— ge threatened, is ordinarily neceſſary to induce the Court to grant the 
ut jometimes ; n: : 3 
2 injunction. P. R. C. 213. ä 
the bill without affidavit, and even befor» ſu pœna ſerved, the Court will grant it, Ibid. 213.— J. in 
the caſe of boſpital lands (lately decreed by this Court.) The Court, partly from the defendant's 
own confeſſion, partly becauſe the complainant ſeemed nat to defign to renew to the preſent te- 
nant, (the defendant) when his leaſe was out, the Court, being pretty well ſat ified there wa; danger that 
nl be dane, granted it without affidavit. Ibid. 213. 


23. An injunction was prayed to reſtrain tenant for years from 
doing waſte in a warren, upon affidavit of ſeveral great numbers of 
conies deſtroyed at unſcaſenable times. It was alſo alleged, that he 
cut timber-trees, &c. (and fo I ſuppoſe they would have an in- 
junction for all together.) The Court faid an injunction might as 
well be granted to keep a man in quiet poſſeſſion of his houſe, 
But it being urged, that it was a very conũderable warren, and 


that the lee term was near an end, it was granted, P. R. C. 


21%, 214. 
24. It was ſaid, that for ſtaying waſte an injunction is to be grant- 


ed againft thiſe enly who claim or hold, either immediately or mediate!y 
under him that prays it. P. R. C. 214. 
25. And though this Court will Jay a meer leſſee from doing 
2 yet not (or not ſo caſily) a mortgagee or his leſſee. In Cur. P. 
. C. 214. | 
26. A very long lecfe was made by a biſhop of London in E. 6. 
time, and of which there were about 18 years to come. The leaſe 
was made without impeachment of waſte, and the aſügnee articled 
with brick-makers that they might dig and carry the ſoil of ſo many 
acres, and of ſuch depth a year, but to level tioſe acres before they 
dug up others. The now biſhop of London having the inheritance 
in right of his biſhoprick brought his bill to injoia the digging. 
Ld. Chancellor Parker faid, that before the ſtatute of tGlou- 
ale da did not lie againſt leſſee for years, and the being wwith- 
t impeachment of waſte — eriginally only intended to mean that 
the party ſhould not be puniſhable by that ſtatute, and not to give 4 
property in the trees or materials of a houle pulled down by leſſee for 
years ſans waſte Rut he f2id, that the reſolutions having eſtabliſhed 
the law to be otherwiſe he would not ſhake it, much leſs carry it 
further, and that he took this to be within the reaſon of Ld. Barnard's 
caſe: and decreed accordingly; but directed that the defendant 
might carry off the brick {&arih) he had dug, but ordered an injunc- 


tion to ſtop further digging. Wras.'s Rep. 527. Hill, 1718. Bithop 


of London v. Webb. 5 
4 | 27. Where 


> 1 * 


2. Cole v. 


27. Where there is an arrear of a charge upon a real eſtate, an in- 
junction ſhall go to prevent cutting of timber upon the premiſſes 
chargeable. 8. Tab. tit. Injunction, cites 27 March 172%. Ld 
Blaney v. Mahon. | 

28. Tenant in tail may commit waſte in houſes as well as in all the 
other parts of the eſtate, notwithſtanding any reſtraint to the contrary ; 
and no inſtance can be ſhewn where a tenant in tail has been re- 
ſtrained from committing waſte by injunction of this Court. And 
Ld. Chancellor faid, it was refuſed in Mr. SAviLLE's caſe of 
Yorkſhire, who being an infant, and tenant in tail in poſſeſſion, 
in a very bad ſtate of health, and not likely to live to full age, 
cut down by his guardian a great quantity of timber juſt before 
his death to a very great value; the remainder-man applied here 
for an injunction to reſtrain him, but could not prevail. Caſes 
in Equ. in Ld, Talbot's Time, 16. Mich. 1733. Glenorchy v 
Boſville. c | 

29. A bill may be brought by a patron againſt a * for an in- 
junction to reſtrain committing wa/?e upon the glebe, Barnard, Chan, 
Rep. 399. Hill. 1740. Bradley v. Stratchy. 


(S. a) Relief in Equity, [6221 


t. 2D AMAGES given to the plaintiff for waſte committed Toth. 263. 
by the defendant upon the plaintiffs woods as much as citesS. C. 

he was damniſied. Toth. 114. cites 32 Eliz. Brown v. Lady . 
Bridges. | 

2 Waſte done by one which held by covenant, therefore not 
gs by law, yet holpen here. Toth. 285. cites Songhurſt v. 

ixy, 221. a 

2 A leaſe is made for life, the remainder over in fee, the firſt leſſee 
makes walte, and becauſe he in the fee hath no remedy by the com- 
mon law, and waſt is a ae, MY; he ſhall be holpen in chan- 
cery. Cary's Rep. 27. cites Crompton 48. 6. 

4. Nota, per Egerton Chancellor, where tenant for life is the re- And where 
mainder for life, though there lie no action of waſte in chancery, yet he 1 3 
ſhall be prohibited to do waſte by the Chancellor, for wrong to the it was de- 


inhabitants, and hurt to the commonwealth, Cary's Rep. 36. cites erent that 
ou 


Hill. 1 Jac. i repair t 
parts. Toth. 123. cites 23 & 24 Eliz. Chapman v. Biſcow. 


5. Converting a brewhouſe into tenements of a greater value is Mod. 94. 
waſte notwithſtanding the melioration, by reaſon of the alteration of * ao 
the nature of the thing and the evidence, and fo reſolved on a trial be- B. R. cue 
fore Hale Ch. J. and the jury gave the verdict accordingly, and 100 . Forth 
marks ſingle damages, which being trebled amounted to 200 1. which 1 


the Chancery compelled Cole to take. Lev. 31 1. Hill. 22 & 23 Car. of the order, 
G in chan- 


reen. 

+ cery does 
not appear. 2 Saund. 2 52. 3. C. by the name of Green Ys Cole, bur no mention of the 
order of Chancery. 


Vor. XXII. P p 6, Zee 


2 


a A . 
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At the end 
ot this caſe 
is a quære, 
and in the 
mare is 
ſaid quzre 
whether the 


TQanie, 


6. Loſe for 500 years of land of about 200 l. a year, built ſeveral 


houſes, and thereby improved the rents from 200 l. a year to 14001, 
a year, and quietly enjoyed the fame for 20 years and more, and then 
an action of waſte was brought for pulling down a brick-wall, and 
cutting down fruit-trees, and digging gravel for laying the founda- 
tions of the houſes built on the ſaid ground. He brought a bill 
ſetting forth that ſuch building could not be accounted any waſte, 


but rather a melioration and improvement of the land. The defen- 


dant pleaded the ſtatute, by which proviſion is made for bringing 
actions of waſte. But the Court over- ruled the plea, and ordered 
the defendant to anſwer, and to ſpeed the cauſe. Fin. Rep. 135. 
Mich. 26 Car. 2. Wild v. Sir Edward Stradling. 

7. Under: tenant of a jointreſs commits waſte ſpar/im, ſo as at law 
the eſtate was forfeited, but inſiſted he had improved the eſtate from 
401. to 601. per ann. and offered to take a leaſe of it at that rent 
for 50 years, and to anſwer the value of the timber on a quantum 
damnificatus. Quære. 2 Vern. R. 263. pl. 247. Paſch. 1692, 
Lige v. Smith & Leigh. 

8. A. made a ſettlement voluntarily to himſelf for life, and then 
to his nephew. Afterwards he committed waſte ſparſim, and the 
nephew recovered, ſo as A. could not go out of his houſe. 2 Vern. 
R. 263. in the caſe of Ligo v. Smith & Leigh, cited as the caſe of 
Sir Percival Hart. | 


Court will relieve as to the waſte. 


15231 


9. A bill was brought againſt the executors of a jointreſs, o have 


a ſati faction out of aſſets for permiſſiue waſte upon the jointure of the 
— &c. — 155 De 2 Th bill muſt be diſmiſſed; 
for here is no covenant that the jointreſs ſhall keep the jointure in good 
repair, and in the common caſe, without forne particular circum- 
ſtances, there is 79 remedy in law or . fr permiſſrve weſle after 
the death of the particular tenant, My. Rep. 1 Geo. I. in Canc, 
Turner v. Buck. | | 
10. A cuflomary tenant of lands, in which tuas a copper-mine which 
never had been opened, opened the fame, and aug out, and ſold great 
quantities of oar, and died, and his heir continued digging and diſ- 
poſing of great quantities out of the ſaid mine. The lord of the 
manor brought a bill in equity againſt the executor and heir, pray- 
ing an account of the ſaid oar; and alledged, that theſe cuſtomary 
tenants were as copyhold tenants, and that the frechold was in the 
plaintiff as lord of the manor and owner of the ſoil; and that the 
manner of paſſing the premiſſes was by ſurrender into the hands of 
the lord, to the uſe of the ſurrenderee. It was inſiſted for the de- 
fendants, that it did not appear that the admittance in this caſe was to 
hold ad voluntatem domini ſecundum conſuetudinem, &c. without which 
words it was inſiſted that there could be no copyhold, as had been 
adjudged in Lord Ch. J. Holt's time. And it was decreed by Ld. 
C. Cowper tor the defendant. Was's Rep. 406. pl. 112, Hill. 


1717. The Biſhop of Wincheſter v. Knight. 


II. A.tenant for liſe, remainder to truſices to preſerve, &c. remainder 


tc C. the plaintiff in tau, remainder over, with power for A. with 


conſent truſtees to fell timber, and the money ariſing ta be inveſted 
2 11 


Tllatch and Tard. 


in lands, &c. to ſame uſes, &c. A. felled timber to the value of 


000 J. without conſent of truſtees, who never intermedaled, and A. 
had ſuffered ſome of the houſes to go out of repair. C. by bill prayed 
an account and injunction. The Maſter of the Rolls faid, that the 


timber may be conſidered under 2 denominations, (to wit) fuch as 


was thriving, and not fit to be felled; and ſuch as was unthrivingy 


and what a prudent man and a good huſband would fell, &c. And 


ordered the maſter to take an account, &c. and the value of the 
former which was waſte, and therefore belongs to the plaintiff, who 
is next in remainder of the inheritance, is to go to the plaintiff, and 
the value of the other is to be laid out according to the ſettlement, 
&c. But as to repairs, the Court never interpoſes in caſe of per- 
miſſtve waſte either to prohibit or give ſatisfaction, as It does in cafe 
of wilful waſte; and where the Court having juriſdiction of the 
principal, (viz.) the prohibiting, it does in conſequence give relief 
for waſte done, either by way of account as for timber felled, or by 
obliging the party to rebuild, &c. as in caſe of houſes, &c. and men- 
tioned LoRD BaRNnaRD's CasE, as to Raby-Caſtle, 2 Vern, But 
as to the repairs it was objected, that the plaintiff here had no remedy 
at law, by reaſon en eflate for life to the truſtees mean between 
plaintiff's remainder in tail and defendant's eftate for life, and that 
therefore equity ought to interpoſe, &c. and that this was a point of 
conſequence. Sed non allocatur. MS. Rep. Mich. Vac. 1733. 
Lord Caſtlemain v. Lord Craven. | 


| 


(A) Watch and Ward, | 


I. 13 Ed. 1. cap. 4. the NACTS, that in great walled 

tat. of Il incheſter, towns, gates ſhall be ſhut from ee to 
fun-riſe, and no perſon ſhall lodge in the fun fron q of the clock un- 
til day, unleſs his hoſt will anſwer for him; and the baultffs of towns, 
every week or 15th day, ſpall make enquiry of all perſons lodged in the 


ſuburbs, or out-parts of the tzwn; and ſhall call ta account thoſe who 


have lodged or received flrangers, or ſuſpicious perſons; and a watch 
Mail be kept yearly, from the Feaſt of Aſcenſion to Ft. Michael, in man- 
ner following, viz. in every city © men ſhall keep at every gate; every 
borough ſhall have 12, and every town © or 4 watchmen, according to 
the number of the inhabitants, who ſhall watch from jur-fet ta ſun- 
riſe ; and every ſtranger paſſing by them ſhall be arreſted till morning; 
and if it do not appear to be a ſuſpicious perſon, he ſhall be diſcharged; 
otherwiſe he ſhall be delivered to the ſperiſ ball keep him till he 
is duly acquitted : and where any perſon will not obey the arreſt, he 


ſhall be followed with hue and cry by all the town, and the towns near ; 


and fo hue and cry ſhall be made from town to town, until he be taken 
and delivered to the ſheriff as aforeſaid. 


[ 524 ] 


In falſe im- 
prifonment 
the defend- 
ant juſtifie. 
that he was 
conſtable of 
„and tha 
he appeint- 
ed the 
plaintiff to 
watch 
there, and 
becauſe he 
refuſed he 
put him in 
the ſtoc ks. 
And upon 
this it Was 
demurred, 
lit, becaute 
the defen- 
dant did not 
ſhew that 
the p)unr;? 


was an inliabirant there; and he cannot appoint a ſtranger to watch, neither by this ſtature nor 
the ſtatute of 5 H. 4. Cap» 3» 2dly, It was moved that the conſtable cannot. impriſon one for r- 


rFp 3 


fuung 
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fuſing to watch, but muſt complain to a juſtice of peace, and he may inſlict puniſhment upon the 
refuſers. 3dly, That he ought to ſhew it was the plaintiff's turn to watch. The Court held, 
that for the firſt cauſe clearly, the plea is not good; but ſor the ad, Wray held, that the con- 
ſtable might impriſon one for refuting to watch. Gawdy contra. And for the firſt cauſe it 
was adjudged for the plaintiff. Cro. E. 204. pl. 37. Mich. 32 & 33 Eliz. in B. R. Stretton v. 
Own. 
Serjeant Hawkins ſays, 2 Hawk, Pl. C. $0. cap. 13. f. 4. That it has been reſolved, that a 
ranger who is not an inhabitant of a town, cannot be compelled by virtue of the ſtatute of Win- 
cheſter, to Keep watch in it ; but ſays it ſeems to be agreed, that every inhabitant is hound to keep 
it in his turn, or to find another ſufficient perſon to keep it for him; from whence it follows, that 
he is indictable for a refuſal ; but it is not agreed that he may be committed by the conſtable till 
He conſent todo his duty. 

S. was indited for that he, o the 194b June, Oc. and before, being an inhabitant, was ſummoned is 
watch with H. & conſtale, but made default. Exceptions were taken, firſt, becauſe it does ut /ay 
that he continued to le ſo, 2dly, That notice was given bim to watch within the pariſh. zdly, Becauſe 
it was that he did nt watch with F. 4 conſtabic ; whereas he ſhould have ſaid that he did not watch 
at all; for poſſibly he might watch the ſame night with another conſtable. It was anſwered, 
that this indictment is founded at common law, and not upon the ſtatute of Winton. And as to 
the 2d, there may be an extra parochial place where the conſtable is to watch. But nothing was 
ſaid as to the 3d exception. The Court bid them demur to the indictment; for they would not 
quaſh it. 5 Mod. 393. Paſch. 10 W. 3. B. R. The King v. Stainford. 


WMater⸗Courſes. 


[525] 


(A) The Original. And in what Caſes they may 
be drverted. 


1. Water-courſe does not begin by preſcription, nor yet by 

A aſſent, but begins ex jure nature, having taken this courſe 
naturally, and cannot be averted; per Whitlock J. 3 Bulſt. 340. 
in caſe of Sury v. Piggott. | | 

2. If one had ancient ponds, which were repleniſhed by channels out 
of a river, he cannot change the channels, if any 8 accrue by 
it to another; per Cur. Het. 32. Mich. 3 . C. B. Dun- 
comb v. Randall. | 

3. Suppoſe a man has a water-courſe running through his ground, 
and his neighbour diverts it, this is no treſpaſs ; but if by diverting 
it he turns it on his neighbour's houſe, &c, it will be a treſpals ; 
per Cur, 8 Mod. 274. Trin. 10 Geo. in caſe of Reynolds v. 


(B) AQtion; 


+ #0 


£©@&.,n % XZ 


Uuater⸗Courſes. 825 


(B) Action. What Aion lies of a Water-Courſe, 


or for ſtopping or diverting 25. 


1. 1 F a man /tops. a water-courſe in his own ſoil to the nuſance of 


his (the plaintiffs] franktenement, he to whom the nuſance 
is done ſhall not have tre/paſs vi & arms of the act done in his [the 
3 franktenement. Quod nota. Br. Treſpaſs, pl. 


78. cites 3 H. 4. 5 5 EEE 


2. In caſe by one who had franktenement in a mill, againft one 7 ' 
that had franktenement in a meadow, the plaintiff declared that the I. 4h 


_ defendant diverted multum curſus ague per levationem were, &c. ex Bendl. 223. 


tranſuerſs curſus aque illius & foſſato in prato prædicbe facto, per quod 8 
multum aque que ad molendinum illud currere conſuevit, e contra „ v. 


recurrit & antiquum curſum ſuum divertit; ſo that the mill which Paix, Trin. 
15 Eliz, 


was uſed to grind 2 quarters of corn in a day, can hardly now grind 1 


one. The queſtion was whether aſſiſe of nuſance lay or not, dant pleaded 
ſuppoſing that the defendant diverted curſum aquæ, where only a an ill plea; 


; | the plaintiff 


Anon, demurred, 


and prayed judgment ; but becauſe it appeared by the count that the plaintiff was ſeiſed of the ſaid 
mill in fee, ſo that he ought to have 2flife of nuſance, and not au action of the caſe, the Court 


would not give judgment for the plaintitf. 


In afliſe of nuſance pro diverfione majoris partis curſus aquæ, the plaintiff recovered by judg- 
ment coram Harper & Weſton. Ibid. cites Mich. 12 & 13 Eliz. WrEkE v. SERLE, but ſays 
thi: error was brought thereof in B. R.——sS. C. cited 4 Rep. $9. 2. and ſays the judgment 


Was athrined. 


3. EZjeciment lies not of a water-courſe ; but it muſt be of ſo [ 26 ] 
| ch LS 

many acres of land covered with water. Brownl. 143. Mich. 7 

6 Jac. Challenor v. Thomas. | Mr * 


accordingly.—Godb. 157. pl. 213. Anon. ſeems to be S. C. and ſays it was adjud that ejeRs 
ment lies de aquæ curſu.—8. C. cited Poph. 167. by the name of Challoner v. Moore, as ade 


Judged Mich. 6 Jac. that it does not lie of a watering courſe. 


4. Where a water-courſe is diverted, if the land under the water Brownl. 
or river does not belong to the plaintiff, but the river only belongs to —_— x; 
him, then upon diſturbance his remedy is action on the caſe only; & 
non aliter. Quod nota. Yelv. 143. in caſe of Challoner v. 


Thomas. 


(c) Declaration and Pleadings. Good or not. 


I, I N caſe for diverting a courſe of water, which run from ſuch Bendl. 215, 
a place in a conduit to the plaintiffs houſe, neither. the writ * 


ner court ſuppoſed the plaintiff to he owner of the ſaid houſe at the tn plead- 
time of the . but only at the time of the action commenced, viz. — and 


quod cum querens ſeiſitus exiſtat, &c. and did not ſay extitit, &c; — itfhad 
and fo the plaintiff not being RO he could not have —— his judg- 
p 3 | 
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ment; and 


that bimſelf 


was of 


ment. D. 319. b. 320. a. pl. 17. Mich. 14 & 1 5 Eliz. Moor 


v. Brown. 


counſel with the defendant. And at the end of the cafe in Dyer it is ſaid, that upon ſearch of 
the roll it appears that judgment was given, and the plaintiff confeſſed ſatisfaftion of the damages, 
and the Cefendant afterwards brought writ of erro?. 


2. In caſe the plaintiff declared, that the defendant exaltavit flag- 
num, by which the plaintiff”s meadow was floaded ; the defendant 
pleaded not guilty, and the jury found, that erexit flagnum; and if 


erectio & exaltatio are all one, then on find the defendant guilty ; 


if not, then they find him not guilty. Judgment was given for the 
plaintiff. Upon error brought all the juſtices held, that erigere is 


de novo facere, but exaltare is in majorem altitudinem attollere, but 
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at length the judgment was «firmed ; for the Ch. J. had turned all 
his companions, when he came to be of opinion that it was all one, 
And fo the caſe paſſed againſt the plaintiff in error. Godb. 59. 
pl. 70. Mich. 28 and 29 Eliz. B. R. Giles's caſe. | 
3. Incaſe the plaintiff declared, that he was ſeiſed of certain mills, 
and preſcribed that magna pars aque crjnſdam rivuli ran from H. 
to the faid mulls, and that defendant broke down a bank, and diverted 
it, &c. It was aſſigned for error, that it was uncertain how much 
of the water ſhall be comprehended in thoſe words (magna pars 
aquæ) and if the truth be that the ſame river before its coming to 
the mills divides itſelf into branches whereof one only runs to the 
mills, the better form was to preſcribe to have aquæ curſum to the 
{aid mills; for every one of the branches is aquæ curſus ; quod fuit . 
eoncefſum as to this point; but reſolved, that though the count 
might have been better, yet in ſubſtance it was good enough, it not 
being poflible to ſhew how much of the water run to the milis, and 
the quantity is not material, in as much as the defendut by break- 
ing the bank diverted the water which ſhould run to the ſaid mills. 
4 Rep. 88. b. 89. a. Paſch. 43 Eliz. B. R. Cottell v. Lutterell, 
alias, Lutterell's caſe. x = | 
4. Caſe, &c. for that he was ſeiſed of two acres of meadow in D. 
and J. Q the leffor of the defendant was ſeiſed in fee of a water-mill 
in P. whereunto the water run out of the river S. by the ſaid two 
acres, and that the ſaid J. Q. eredted ripas ſtagni molendini prædict 
% high that the water cverfiowved the laid meadow, &c. It was 
moved in arreſt of judgment, 1ſt. That here was uo place laid 
where the ſtagnum al 205 a Was, ſed non allocatur; for it ſhall be 
intended in the vill where the mill is. 2dly, That the reque/? to 
abate it Was made to the leſſee who had no authority to abate it, it 
being erected in time of the leſſor; ſed non allocatur ; for the con- 
tinuance is a nuſance by him, and action lies againſt him. Adjudged 
for the plaintiff, Cro. J. 555. pl. 18. Mich. 17 Jac. B. R. Brent 
v. Haddon. | | | 
5. B. having an antient water-courſe to a mill, and the ancient 
banks being hollow, a dam was made by direction of certain juſtices a 
rood from the river-bank in the ground of C. and ſo the river was held 
in, J. S. cut up the dam, whereupon B. brought an action for ſub- 
verting ripam cujuſdam rivi. Upon a trial before Hobart Ch. J. 
after evidence he cauſed it to be ayes, the declaration 
* 4 * cr e 5-91 ihe Bb cient, 


Water-Courſes, 


the plaintiff to take a new writ, as his caſe was, de quadam ripa, 
anglice a dam, includente ripam pradiftam ; [whereas] it was before 


laid to the bank time out of mind. Hob. 193. pl. 244. Biccot v. 


Ward. 

6. In caſe for breaking diwn an ancient dam upon the river D. by 
which a great part of the water of the ſaid river from its ancient 
and uſual courſe to the mill - the plaintiff upon the ſaid river was di- 

erted, by which, &c. ad damnum, &c. It was objected, that it is 
not /n-wn that the mill was ancient, nor that the defendant time 
whcr-0i, &c. had repaired the dam, but only called it an ancient 
dan; nor that the water at the time whereof, &c. run this way, but 
only that defendant had diverted it from its ancient and uſual courſe. 
Upon theſe exceptions the caſe depended long. North Ch. J. held 
tae declaration ſufficient, to which Levins inclined, but hefitanter. 
Windham and Charleton e contra. North being made Lord 
Keeper, Pemberton Ch. J. held it good, to which Windham now 
agreed, and Levins hefitanter. And Charleton totis viribus contra. 
And ſo it hung till another term, and then adjudged for the plain- 
tiff; and that judgment ſaid to be affirmed in error. 3 Lev. 133. 
Trin. 35 Car. 2, C. B. Nulmes v. Hoblethwaite. 


ficient, (as it was afterwards held by the Court to be) and ordered 
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Skin. 65. 
pl. 10. 
Mich. 34 
Car. 2, A 
B. R. Palm. 
v. Heble- 
thwaite S. C. 
adjornatur. 
bid. 
175. pl. 5. 
Paſch. 32 
Car. 2. B. 
R. 3, &. 
Curia ad- 
viſare vult. 
— Comb. 9. 
Hill. 1 & 2 
Jac. 2. B. R- 
Keble- 
thwaite v. 
Palmes S. 


that he was poſſeſſed of it, but only that debuit, the 


but no judgment. — Carth, 83. Mich. 1 W. & M. in B. R. S. C. and judgment affirmed. —— 
3 Mod. 68 Heblethwaite v. Palmes. Mich. 36 Car. 2. B. R. S. C. The Court held, that the 


word (folet) implies antiquity, and will amount to a preſcription ; & ſolitus curſus aquæ running 


to a mill, makes the mill to be ancient; for if it be newly erected there cannot be ſolitus curſus 
aquæ towards that mill, for which reaſons the judgment in the original action was affirmed in Hill. 
W. But the Ch. J. was of opinion, that if the cauſe had been tried upon ſuch a declaration, that 
the plaintiff ought to prove his preſcription, or elſe he muſt be nonſuit. 3 


7. Cafe for diverting of a water-courſe in per and trans meſſuag*'. Comb. 43. 
Aiter verdict for the plaintiff, it was moved in arreſt of judgment, S. O. That 
that he doth nt ſay for what uſe, whether family, cattle, or field; On 
and if it was not uſeful when it run, it cannot be actionable to di- ing a wa- 
vert it. 2 Show. 507. pl. 470. Hill. 2 & 3 Jac. 2. B. R. Glynne 93 
v. Nicholls. ws. 1 


defendant demurred to the declaration, and took an exception thereto that no title is made 
in the declaration to the water courfe, nor for what uſe it was. But adjudged pro quer. per 
Holt Ch. J. Suppoſe a water-courſc runs to my ground, and I have no ule for it, and one upon an- 
other ground diverts it before it comes to mine will an action lie? muſt not you lay ſome uſe for it: 
Show. 64. in caſe of Palmer v. Keblethwaite. | 


8. In caſe the plaintiff deelared, that the 1 of May x W. & M. 
he was poſ/eſſed of a houſe from which a courle of water per & trans 
the garden of the defendant currere debuit & debet, &c. the Court 
gave judgment for the plaintiff niſi; but an exception being taken 
becauſe he does not ſay that the water ever OT the _ or 

ourt ordered it to 
be put into the paper again; & adviſare vult; and afterwards this [ 528 ] 
being a poſſeſſory action it was ruled to be well enough. Skin. 
316, Paſch. 4 W. & M. in B. R. Jackſon v. Savage. : 
9. In caſe the plaintiff declared, that he was poſſeſſed of an ancient skin. 389. 
meſſuage in com. S. and that a certain water-courſe at D. currere E 25. 5 
debuit & adhuc debet in quendam fontem, and as often as the my _ ogy 


Pp 4 


aver. 


run into the plaintiff*s houſe _ his neceſſary uſe, and that the 
tion of the defendant dug the ground ſa near the well and placed a ciſtern there, 
wantofa fo that the water was diverted and did not overflow from ſuch a day 
terminus a whereby the plaintiff loſt his neceſſary water. After verdict for the 

: plaintiff it was moved, 1ſt, That there was no terminus a quo. 2dly, 
this caſe, be That it is nt averred that it uſed to overflow. 3dly, Neither is 
having there a ſufficient diverſion alledged ; but reſolved that it is not neceſ- 


the Aram ary to alledge a terminus a quo, and that the other informalities are 
was uſed to Cured by verdict; and judgment for the plaintiff. Comb. 231. 
„* — Mich. 5 W. & M. in B. R. Prickman v. Trip. 
well, an 
he having diverted it when it was at the well, this is a tort, and it is not material from whence it 
comes; to which it was ſaid at the bar, that the terminus was neceffary, otherwiſe the jury could 
mot brow that there was ſuch a current, if it be not haun; but per Cur. this ought to have been in 
but it is not material after à verdict. And as to the 2d. it was held, that conſuer:t & debuit 
» ſufficient ; and as tothe 3d. That zo a# of diverficn i alledged, for it is not ſufficient to ſay that 
he had di--rted the current, but he ought to ach an a which was the exuſe of the diver ſion, which 
the Court miant adjudge a ſufficient cauſe ; fed non allocatur ; and after it was adjudged for the 
plaintiff, and that the count was good after à verdi though it might have been in a better manner; 
for it was not alledged, that the water had uſed to run from the well to his houſe ſo certainiy as 
it might have been; but all theie things ſhall be tended ts be pr aved upon evidence, and ſo aided by 
the verdict. Skin. 389. pl. 25. Mich. 5 W. & M. in B. R. Prickman v. Tripp 


10. In caſe for diverting a water- courſe which the plaintiff had 
to a mill, he counted that the defendant intending to deprive him of 
the profit of the ſaid mill did divert the water ab antiquo curſo ſus 
per quod he could not molare fo faſt, &. After verdict it was 
moved, that he did not ſay, that he diverted the water frem the mill, 
but from ats ancient courſe, per guod, &c. and that molare was in- 

afible ; but the plaintiff had his judgment; and they held, that 
the word (molare) being inſenſible no damages could be given tor 
it, and that the declaration had been good if that part had been 
left out. 5 Mod. 206. Paſch. 8 W. 3. B. R. Richards v. Hill. 


For more of Water-Courſes in general, ſee Indidment, Mills, 
| . - Nuſance, and other proper Titles. 


Waver. 


(A) How it may be. 
1. F OUR [were made jointenants by a deed delivered to 3 


in the abſence of the 4th, afterwards the 4th comes and 

would waive en pats but non potuit without record; and in the ar- 

[ 2 ] A. of the caſe it is put, that the law is the ſame of a remain- 
, 529 r, but it is ſo without doubt of a remainder in tail, becauſe of the 
prejudice to the iſſue. Arg. Mo. 363. cites 13 R. 2. Fitzh. Join- 


tenants, pl. . 
217 


TMaver. 


2. If eſtate be granted by fine to two, or to one for life, and to the 
ether in remainder in fee, there this cannot be wal ed but by refuſal 


thereof in court of record. Br. Waiver de Choſes, pl. 41. cites 8 


H. 4. 19. | 
3. Where land is deviſed to W. N. this is veſted in him by the 
deviſe. So wucre leaſe is made to one for hfe, the remainder to 


II. N. this is vetted iu him by the livery, and thoſe cannot be waived 
but by diſclainer in court of record, but a gift offered to a man may 
be reiuſed by parol, but if it be taken it cannot be waived after 
without diſclaimer in the court of record. Br, Waiver de Choſes, 
pl. 41. cites 8 H. 4. :9. | 
4. Waiver of jointure is good enough en pars, becauſe the join- 
ture is not created but by , hich may be waived by parol en 


pzis by all the juſtices. Mo. 254. pl. 491. Mich. 29 & 30 Eliz. 


B. R. Butler v. Baker. | 
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(B) By whom Waiver of a Thing may be. OF 


what. 


I, JN cui inꝰvita the tenant ſaid that he was in by deſcent as 
heir of his father, and prayed his age, and the demandant 
ſaid that the land is deviſable by teſtament, and that the father de- 
viſed it to the ſon in tail, the remainder over in fee, &c. quære; for 
it ſeems that he ſhall not have his age; for he cannot wwarve the de- 
viſe and take to the deſcent in fee by reaſon of the advantage of him 
in remainder. Put it ſeems, that it the deviſe had been to him 
by his father in fee, he might waive the deviſe, and take to the deſ- 
cent ; note the difference. Br. Waiver de Choſes, pl. I. cites 3 
H. 6. - | 
2. A man was bound to baron and feme, and he made the feme his 
executrix and died, and ſhe brought debt upon obligation as executrix 
of the baron, and well per Cockain J. for the may waive it by the 
coverture and refuſe the ſurvivorſhip, Contra per Weſton Ser- 
jeant, Br, Waiver de Choſes, pl. 13. cites 4 H. 6. 5. 


feme takes out adminiſtration and lues as adminiſtratrix, but dies before judgment, 
ſufficient election and waiver. Noy. 149. Norton v. Glover, 


3. Infant or feme-covert may at full age or diſcoverture waive leaſe 
or gift made to them during the coverture or nonage. Br. Waiver 
de \-hoſes, pl. 49. cites Doct. & Stud. | | 

4. If a man takes a leaſe for years rendering more rent than th 
land is wzrth, and dies, his executors ſhall not waive the leaſe if they 
have ajjets, 4 they have not aſſets they may waive it by ſpecial 
leading. Br. Waiver de Choſes, pl. 49. cites Doct. & Stud. 


So if a bond 
be made to 
a baron 

and feme, 
and the ba- 
ron dies, 
and the 

yet chis is a 


Executor 
Cannot 
waive a 
term Come 
to him, per 
Roll }. 


Sti. 52. Mich. 23 Car. B. R. Vandicoot's caſe.———lbid. 61. per Roll J. accordingly, but per Bacon 
F: contra if the executor finds the rent to be more than the land is worth, in the caſe of Kale v. 

ocelyn. — Executor cannot waive a term if he has aſſets, but if he has no aſſets he may; per Roll 
J. Sti. 119. in caſe of Corniſh v. Cowſie.— Held that he cannot waive it unleſs it had been ſpe- 
cially alleg=d that the rent was greater than the value of the land; and then peradventure by ſpe- 
cal pleading he ſhould be diſcharged, Cro. J. 549. pl. 10. Mich. 17 Jac. B. R. Mawle v. 


5. Where 


Cacyffyr, 


530 aver. 


5. Where leaſe or remainder is limited 1 a patſen, biſhop, 
abbot, &c. they cannot waive it. Contra of their ſucceſſor, if they 
e x the profits, Br. Waiver de Choſes, pl. 49. cites Doct, 

tud. 

6. Upon waiver of privilege by one of the king's ſervants, who 
was after taken in execution by conuſee of a ſtature, Ld. Chan- 
cellor faid, the privilege is the king's privilege and not the ſer- 
vant's. And the conuice was ordered into cuſtody of the warden 
of the Fleet. 2 Chanc. Caſes 69. Mich, 23 Car. 2, Sir Ph, 
Howard's caſe, | | | 


(C) Plea. What ſhall be ſaid a Waiver in 
| Pleadings. 


= - <4 I. I N affiſe by tos parceners againſt the third, he pleaded partition 

Eres S. C. in bar against the one, and to the aſſiſe againſt the other; and 
per Cur. by his pleading to the aſſiſe againſt the one he has 
waived his bar. Br. Waiver de Choſes, pl. 17. cites 30 Aſſ. 7. 

2. An infant who ſued by prochein amy, would have diſallowed 
his ſuit and was not ſuffered, becauſe he was an infant, if the defen- 
dant jzins iſſue and after makes default, yet the iſſue thereby is not 
waived, Br. Waiver de Choſes, pl. 37. cites 34 Af. 5. Contra 
38 E. 3. 38 H. 6. 33. and 16 Aſſ. 12, | 

Br. Execu- 3. In debt againſt two executors, if the one pleads in bar to the iſſue 
e A and after comes the other, and pleads to the writ, and the plaintiff 
— Br. Re. replies to wk has waived the advantage of the firſt plea, Br. 


pleader, pl. Waiver de Choſes, pl. 8, cites 7 H. 4. 12. 
. Cites ; 
. C.— Br. Enqueſt, pl. 12. cites 5. C. : 


Br. Demur- 4. Where a man plead; a good plea or replication, and allo demurs 

re 5.5 c. won the plea or declaration of the other, there the plea or replication 

© © ſhall ſtand, and the demurrer is void, and waived, per Priſot. Br, 
Waiver de Choſes, pl. 4. cites 33 H. 6. 10. 

5. If a man makes default after plea pleaded, and iſſue joined or de- 
murrer in law, there by this, the plea the iſſue or demurrer is waived, 
and judgment ſhall be by reaſon of the default. Br. Waiver de Choſcs, 
pl. 32. cites 38 H. 6. 33, 

Br, Brief, 6. In ceſſevit of two acres, the tenant to one acre ſail, that he 
pi. 368. held it of him by fealty, and 2d. and the other by fealty and 1d. 
ces 8. O which were open and ſufficient to his diſtreſs abſque hoc, that he 
held bath the acres mode, & forma, viz. by one entire tenure, in 
this caſe the pleading of open to his diſtreſt does not waive the 
3s to the writ; per Cur, Br, Waiver de Choſes, pl. 33. cites 10 
+ ho 2 8 | 
7. Where the feme claims dower by poſſeſſion in law in her baron, 
it ſuffices to conclude ; and /o ſee dowable by the law, and need not 
conclude, and ſo ſeifie que dower la pret ; for this concluſion will 
waive the ſpecial matter. Br. Waiver de Choſes, pl. 26. cites 21 


E. 60, 
8. When 


Caaver. 

8. When one pleads in abatement, and alſo in bar of the action, 
the plea in bar waives the plea in abatement of the writ, unleſs it be 
where the life is in jeopardy in caſe of felony, and that is in ud m 
vita. Cro. E. 495. pl. 14. Mich. 38 & 39 Eliz. B. R. Kirton v. 
Williams. 5 

9. If one is fred by the addition of baronet who is not ſo, yet if 
he appears by that name, and judgment is given againſt him, exe- 
cution may be had againſt him by the ſame name. Roll. Rep. 450. 
pl. 12. Hill. 14 c. adjudged in B. R. and ſays, that Paſch. 16 
Jac, the judgraent was affirmed in the Exchequer-Chamber per tot. 
Cur, Marknam v. Forteſcue. x 
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Affirmed 
in error; 
for per 
Haughton 


J. when 


he appears 


and pleads he has loſt the advantage of the ſaid miſnoſmer. 2 Roll. Rep. 50. S. C 


10. Where matter is pleadable in abatement, the benefit of it 


And the 


is loſt by pleading to I ue. See Carth. 60, 61, in caſe of Boſon v. di of the 


Sandford. 


Jury wall 


19% abate 


the writ, it not being in iſſue, and fo is ex abundanti and void. Kelw. 21, in caſe of the Arch- 


biſhop of Canterbury v. Sir Hugh Conway. 


(D) Of Pleadings. In what Caſes a Man may 
waive the Plea or Iſſue, and plead another or 
the General Iflue after Plea entered. 


I, I N mortdancefter the tenant youched, and the vouchee ꝛwas ſum- 

moned, and yet the tenant wazrved the voucher, and pleaded the 
general iſſue to the men of the writ. Br. Waiver de Choſes, pl. 
44. cites 31 E. 1. Fitzh. Mortdanceſter 48. 


Fo if a man 
euunter pleads 
a Voucher he 
may at an- 
other day 
Wa: ve the 


counterplea and grant the voucher, Br. Waiver de Choſes, pl. 38. cites 4 E. 3. 56. and Fitzh. Coun- 


terplca de Voucher, 66. 


2. Tenant by receipt may waiue his receipt at a day after. Br. 
Waiver de Choſes, pl. 30. cites M. 17 E. 2. 

3. After one has picaded to the writ he may waive this, and 
lead to the action, notwithſtanding the demandaiit has replied 
to the writ, Theloal's Dig. lib. 16. cap. 8. ſ. 1. cites Trin. 8 
E. 4 417» 
| 1 ih againſt baron and feme, by name of John Stile and Alice 
Stile, and did not ſay his wiſe; and the feme pleaded in bar, and the 
man ſaid that the ſaid Alice is his feme, not named feme ; judgment 
of the writ, Upon which they were adjourned into bank ; at which 


day the plaintiff waived his plea to the writ, to have the plaintiff ug 4g cap. 
„ pl. 2. 


barred upon the plea in bar of the feme. The plaintiff ſaid that he 
ſhall not waive it, inaſmuch as it goes in abatement of the writ. 
Et non allocatur; for the waiving goes in advantage of the plaintiff, 
to have his writ to ſtand; and alio the plaintift ſhall not difable 
his owa writ. And ſo fee that the defendant may waive his excep- 
tian at the day of adjournment. Br. Waiver de Choſes, pl. 29. 
cites 23 Aff. 4. | | | 
5. In * af and action of + waſte, if the defendant pn 
a bar 


Br. Aﬀiſes 


pl. 2 50. 

cites S. C. 
The- 
loal's Dig. 


2 
e. 


8. P. 
though the 


531 caaver. 


bar isen- 2 bar, he may come after and waive the bar, and plead the ge- 
3 neral iſſue; per Thorpe Ch. J. Br. Waiver de Choſes, pl. 28. 
Choſes, pl. Cites 38 E. 3. 24. | 

48. cites 34 H. 6. 29.——Ibid. pl. g. cites S. C. per Cur.— + Br. Waiver de Choſes, pl. 47. 


cites S. C. 
A man may waive his bar, and plead the general iſſue, but not plead to the writ after bar. Br; 


Adiſe, pl. 107. cites 1 Aff. 17. 


6. In cofinage the tenant pleaded gſloppel by fine levied of the ſame 
enceftor, judgment if he g- that he died ſeiſed; and the deman- 
dant confeſſed, and awarded the eſtoppel; and therefore the tenant 

[ 532 ] would have watved the e/toppel, and pleaded in bar. And the opi- 
nion of the Court was, that he could not. But in aſſiſe of mort- 

* dgdancefter he may. Note the diverfity. Br. Waiver de Choſes, pl. 

6. cites 40 E. 3. 19. | | 

7. In affife the tenant pleaded feoffment of the ancgſtor of the 
Plaintiſ wheſe heir, &c. by deed with warranty. The plaintiff de- 
ned the deed. The tenant retook the deed, and ſaid that he is in by 
feeffment, without tort done. And he was compelled by the Court 
to redeliver the deed to the Court, or otherwiſe he had been awarded 
to priſon, and the aſſiſe taken upon the traverſe of the deed, Quere. 

| Br. Waiver de Chaſes, pl. 19. cites 41 Aff. 20. 40 
Br. Aﬀiſe, g. If a man pleads. plea to the writ in aſſiſ in proper perſon, 
pl: a mes or by attorney, upon which they are at iſſue, and adjourned for the 
Tels? trial, in this caſe he cannot waive it, and plead in bar. But where 
als Dig- a man pleads to the aſſiſe by bailiſ there he may come after 
= . in proper perſon, or by r and plead in bar matter of which 
* certificate of aſſiſe lies. Br. Waiver de Choſes, pl. 7. cites 50 E. 
S. C. a- 3. 19. e | 

cordingly ; 

bur ſays, that o herwiſe it is where it is !riable by judoment of the court, Se. so it was held, that af- 
ter the tenant had pleaded to the writ a recovery had againſt him by a ſtranger pending tte writ, 
and a demurrer was thereupon ; if he ſees the opinion of the court againſt him, he may plead the 


fame plea to the action. Ibid. cites 5 H. 7. 40. 


9. If the parties demur in law, yet always _ the judgment he 
may waive the demurrer, and join 152 ex aſſenſu partium. Br. 
Waiver de Choſes, pl. 43. cites 11 R. 2. Fitzh. Iſſue, 146. 

10. If an infant pleads by guardian, he may afterwards waive the 
plea, and plead in proper perſon. But if a man of full age pleads by 

attorney, he ſhall not waive it; for he himſelf made the attorney. But 
in the other caſe the court admits the guardian, whoſe act ſhall not 
prejudice the infant. Note the difference, and ſee the book, Br. 
Waiver de Choſes, pl. 35. cites 3 H. 6. 16. 
11. In quare impedit the defendant pleaded that the plaintiff was 
made a knight after the laſt continuance, judgment of the writ. 
And thereupon they were at iſſue; and after the plaintiff came, and 
<vould have waived the averment, and demurred in law, and could 
not without acknowledging the exception, and then his writ ſhall 
abate. Quod nota, and take E. ;. for it is peremptory. Br. 
Waiver de Choſes, pl. 9. cites 7 H. 6. 15. ; 

12. In præcipe quod reddat, if the tenant prays aid of a ſtranger, 
which is granted, yet he may waiue the ad, and plead alone, 1 

| | the 


Weigbts and Meatdures. 


the prayee appears and offers to join, but not after; but he may con- 
feſs after. Br. Waiver de Choſes, pl. 40. cites 4 E. 4. 28. 
13. Note for law, that the king after the demurrer taken for him, But on an 
and entered may waive the demurrer in law, and join an iſſue. Br. informs 
on upon X 


Waiver de Choſes, pl. 24. cites L. 5 E. 4. 122. „ 


tute, if the defendant makes bar, and traverſes the plca, there the king cannot waive ſuch ifſue ten- 
dered, and traverſe the former matter of the plea, as he may upon traverſe of office, c. where 


532 


the king is ſole party, and intitled by matter of record. Br. Prerogative, pl. 116. cites 34 H. 8. 


per Whorwood, Attorney-general. 


For more of Waver in general, ſee Deviſe, Diſagreement, 
Jointreſs, and other proper Titles. | 


(A) Weights and Peaſures. [533 


wo IN debt upon an obligation the queſtion was, how a mile in Cro: . 
law ſhall be conſtrued for carriages, whether by paces, reckon- _ pt. 21 
ing five foot to a pace, or otherwiſe. Gawdy and Wray conceived Eliz. B. R. 


that the pleading the diſtance by paces is well enough; for if 100 Wu v. 
; EarLE 
paces make a mile, ſo many 1000 paces is tantamount to ſo many 5. C. G 
miles. But the doubt was, how the miles ſhould be conſtrued ; dy held, 
for Wray ſaid, that in the ASE oF CAMBRIDGE it was holden, that a mile 
that a mile ſhall be taken the moſt near Ways and ſhall not be taken — 
as a bird ſhall fly. Cro. E. 212. pl. 3. Hill. 33 Eliz. B. R. Minge according 
v. Earle. | wy > Eng- 
| orm, - 


and not according to the geometrical computation. And by Fenner J. if the queſtion had been 
upon the ſtatute, the miles ſhal} be conſtrued according to the uſual ways for carriages ; but upon 


the condition of its being within 4 miles, if it be within 4 miles any way, the gondition is broken ; 


wherefore it was adjudged for the plaintiff. 


2, If one ſells land, and is obliged that it contains 20 acres, this Upon a 
ſhall be according to the law, and not according to the cuſtom of 3 * 
the country; per Gawdy J. Cro. E. 267. pl. 2. Hill. 34 Eliz. rance of 


B. R. in caſe of Wing v. Earl. land, Pop- 
ham ſaid 


it had been reſolved by all the juſtices, that if one be obliged to afſere 20 acres of land, the acres ſhall 
be accounted according to the eſtimation of the country where the land lies, and not accord. 
ing to the meaſure limited in the ſtatute. Cro. E. 665. pl. 15. Paſch. 41 Eliz. C. B. Some v. 
Taylor. | 25 


3. In a common recovery, the which is had by agreement and con- 
ſent of the parties, of acres of land, they ſhall be accounted accord- 
ing to the accuſtomable and uſual! meaſure of the country; and not 
according to the ſtatute of 33 [34] E. 1. De terris menſurandis. 
6 Rep. 67. a. cites it as adjudged in the beginning of the reign of 
Q. Eliz. in Bruyn's caſe. : 
4. If one brings an #jefment or a 2 of 100 acres, it ſhall be p. 4. b. 
according to the ſtatute meaſure ; 


acres of land, that ſhall not be according to the ſtatute ns BN ne. 
| | | Fe a | after 
* 


ut if he bargains and ſells 100 pl. 9. Marg. 


— 


. Cleights and Meaſures. 


after the uſual account in the country, Cro. E. 476. in pl. 4. cites 

it as adjudged fo in Andrew's caſe. | 
But if I 5. M. granted to T. 100 acres of land in Bl. Acre, and 60 in 
> a grew Ib. Acre and 20 of meadow in ſuch a meadow in G. and H. in which 
ing 20 acres the acres are known by eſtimations or limits, there he thall take the 
of land i acres as they are known in the ſame places, be they more or leſs 
_ than the ſtatute ; for they paſs as they are there known, and not ac- 
18, and cording to the meaſure by the ſtatute. Poph. 55. pl. 4 Trin. 36 Eliz. 
gram 20a- B. R. Morgan v. Tedcaſtle. c | 


cres of the | 

fame cloſe to another, there he ſhall have them according to the meaſure by the ſtatute, becauſe 
the acres of ſuch a cloſe are not known by parcels or Ly meets and bounds ; and ſo it differs from the firſt caſe. 
And upon the cafe then put to Anderſon, Brian and Fenner, they were of the ſame opinion; quod 
nota. Ibid. | 


6. Where a certain number of acres are to be delivered in execu- 
tion, the meaſure of them muſt be according to the common mea- 
[ 534 ] ſure of the country, and not according to the ſtatute meaſure. 80 
of grain ſold by the by/hel. Roll Rep. 420. pl. 8. Mich. 14 Jac. 
B. R. Loyd v. Bethell. | | 
7. If recovery be of 20 acres of land execution ſhall be by metes 
and bounds by — to the ſtatute 47 E. 3. 11. 
but if fine be levied of 20 acres of land in D. execution ſhall not 
be by admeaſurement. But if a quantity of land be in D. which 
contains 30 acres, but has been reputed for 20 acres, the conuſee 
ſhall have all; for this is a corveyance by conſent. Arg. But per 
Montague Ch. J. a fine differs from common recovery, for 
fine is grounded upon the writ of covenant, which is amica- 
bilis conventio, but every writ of entry ſuppoſes a title. 2 Roll: 
Rep. 67. Hill. 16 Jac. B. R. in the caſe of Treſwallen v. 
Penhules. | | | 
Le.Raym. 8. The 33 [341 FZ. 1 is not a ſtatute but an ordinance only. 
Rep-635- Arg. and admitted by the court. Cro. J. 604. pl. 30. Mich. 18 
Hill. 12 W. , * 
3. ir the Jac. B. R. in Stowe's caſe, 


caſe of the King v. Everard S. P. and S. C. cited, but the court over · ruled the exception, and held 
that it was a flat ute. 


9. Indiciment againſt a clerk of a market ſet forth that he keeps 
and wſes divers falſe weights and meaſures in deceit and oppreſſion 
of the ſubjects, contra formam ſtat. Upon not guilty pleaded, the 
evidence was, that he ſealed the weights, and there being u leet, he 
delivered the lect- jury a heavier weight than that which he ſealed 
with; and ſo they found the weights too light, whereby the de- 

Fendant gained a fine, and the prefit of ſealing them again. It 
was faid in this caſe, that the ſame weight being uſed in the 
open ſtreet differs from its being uſed in a houſe, and that the 
conſequence of the defendant's being found guilty would be the 
Joſs of his place, and fine and impriſonment. And afterwards he. 
was acquitted. - Sid. 421. pl. 16. Trin. 19 Car. 2. B. R. the 

King v. Ayres. 

10. On an indiftment for ufing falſe weights not agreeable to the 
flandard of London, exception was taken becaule it ſhould be not ac- 
cording to the flandard of the Exchequer, it being in Brantford _ 

| c 
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the county of Middleſex ; but per Cur, were it for falſe weights it 
were ſufficient, and they would not quaſh it without pleading; 
and it being againſt the clerk of the market for producing weights 
ad triandum, not according to the ſtandard of London, not ſaying 
he did try any, yet the Court would not quaſh it. 2 Keb. 412. pl. 
39. Mich. 20 Car. 2. B. R. the King v. Bloom and Hudſon. 

11. In an information upon the ſtatute of 22 Car. 2. cap. 8. for 
ſelling by a buſbel not agreeable to the ſtatute, exception was taken that 
it did rot ſay, whether it was above or under 8 gallons; ſed non al- 
locatur ; for be it either way it is an offence, and being after verdict, 
it is well enough, 3 Keb. 468. pl. 57. Paſch. 27 Car. 2. B. R. the 
King v. Kerſey. | | 

12. Another exception was, that there being a particular proceed- But ſee 
ing [appointed by the act] to be before juſtices [of peace] below, 2 Stk 
no information lies here; but judgment was given for the plain- Trin. 


, : N . : 27 
tiff niſi, there being no negative words. 3 Keb. 468. the King v. Car. 2. B. 
Kerſey. | R. the King 

, ; ; v. Careſ- 
well. Ihid. 565. pl. 88. Mich 27 Car. 2. B. R. the King v. Slaughter S. P. but it was an. 


ſwered, that it being contra formam ſtatut ing ty meaſure not agreeable to the flandard of Wincheſter 
is general and well enough ; which the Court 2greed. And ibid. 620. pl. 93. Hill. 27 & 28 - gig 
2. B. R. in S. C. the Court ſaid that 14 E. 3. cap. 12. of the ſtandard is all one with Wincheſter 
meaſure, and the latter act of 22 & 23 Car. 2. cap. 12. being prohibitory, an information here is 
good upon that, it being for ſelling «gainft the Hand rd of exchequer communiter vocat. Wincheſter meaſure, 
and it is not like to where there is but one purticular ſtatute which directs the way of inform ation 
proſecution] which can be only in that Way. | | 


13. If I covenant to convey to another an acre of land in Cornwall, [ 5 35 ] 
the common acceptation of the word (acre } there amounts to as much 5 p =>. 
as 100 of other counties; fo a perch in Staffordſhire is as much as ted Arg. 8 
20 perches in ſome other places, and therefore muſt be goon Mod. 277. 
by the common and known acceptation of the people. Per Cur. Tn gs 
4 Mod. 186. Paſch. 5 W. & M. in B. R. in caſe of Barkſdale v. of Waddy * 


Morgan. v. New- 

ton, be- 
cauſe the publick uſage of the country gives it a ſanction and cites Crompt. Juriſd. of Courts 
222. to prove that the meaſure in thote counties is different from all other places in Eng- 
land. . 


14. A. tenant in tail covenanted to levy a ſine and ſuffer a reco- 
very of lands, and accordingly /cvied a fine thereof by the name of 
140 acres, in S. and declared the uſe thereof to himſelf and his heirs. 
The land being more than 140 acres, the defendant being heir in 
tail, claimed all above thoſe 140 acres. The Court obſerved, that it 
was admitted by the counſel for the defendant, that if this fine bad 
deen levied and recovery ſuffered, in purſuance of a former agreement 
or covenant for a valuable conſideration ; and if it had appeared to be 
the intent of the parties to paſs the whole eſtate by the name of 140 
acres, in ſuch caſe, the whole would paſs. And faid, that here the 
jury hath found that the whole eſtate entailed was computed in the 
county to be 140 acres, and it will be difficult to apprehend a dif- 
ference between a covenant for a valuable conſideration and a vo- 
luntary covenant; for it cannot reaſonably be ſaid, that the fame 
words ſhall paſs all the lands in one cafe, and ſhall not paſs the whole 
in the other caſe, eſpecially when the tenant had it in his power of 
_—_ | paſſing 


- 
» - © 
- * 
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paſling it as he pleaſed. 8 Mod. 275. Trin. 10 Geo. 1725. Waddy 
v. Newton. | 

15. In an indictment for making light bread, it is not enough to 
eto that it had not due weight, without ſhewing what is due weight. 
2 Salk. 687. Mich. 10 W. 3. B. R. the King v. Flint. 

16. The keeping of falſe weights and meaſures is indictable in the 
feriff*s torn, whether it appear that they were actually made uſe of or 
not. 2 Hawk. Pl. C. 67. cap. 10. ſ. 59. 


For more of Weights and Meaſures in ſee Fine J 
| (X. 4) and other proper 2 ; ; 
& 
$A . Des { 
_ 5 MOB / 
} 
k 
Windfalls, c 
(A) Who ſhall have them. F 
8. P. and 1. I T was in a manner admitted, that the leſſee may have the wind- : 
58 Falls. Br. Waſte, pl. 39. cites 44 E. 3. 44. f 
J who ſaid, he did not regard the opinion of Statham to the contrary. But Anderſon Ch. J. held : 
that the leſſor ſhould have the windfalls. Godb. 118. in caſe of Lewknor v. Ford. 
[536] 2: Ttis admitted, that if trees fall by the wind they belong to the . 
1 Jy life, and not to him in reverſion. Br. Waſte, pl. 82. cites i 
4 3. Vhe leſſee for years is by his — 4 to have windfalls, yet he 1 
2 them to the benefit and profit of his farm, and cannot ſoll 1 
or ſpend them elſewhere ; per 2 juſtices. Le. 49. in caſe of Lewknor X 
4. Windfalls do not appertain to the office of a keeper without pre- N 
ſcription, and the guardian in chivalry ſhould not have them; for they 
are parcel of the inheritance, as it is in HERLACKENDEN'S CASE, 4 
Rep. Per Croke J. Arg. Ley's Rep. 74. Paſch. 1 Car. in caſe of the 5 
Bibo of Chicheſter v. Freeland. | 0 
| e 
For wore of Windfalls in General, ſee Paereſme, Trees, and F 
other proper Titles. | | j 
b 
a 
LES . 
c 


(A) Woods, 


- 


(A) Woods, 


1. 35 H. B. EN ACTS,” that underwoeds felled at 14 years 

cap. 17. growth, or under, ſhall during 4 years next after the 
20th of April after their felling, be preſerved from deſtruction of cattle, 
on pain that the owner thereof ſhall forfeit for every road of land un- 
fenced, for every month 35s. 4 d. And underwords above 14 years 
growth, and under 24, being ſo felled, ſhall during 6 years next after 


In infor- 
mation up- 
on this ſta- 
tute, for not᷑ 
fencing of 
coppices, 
1ſt excep- 
tion Was, 


the 20th of April after ſuch felling be preſerved as aforeſaid, upon the pr e 
1 , e , 
like pain. | pr} Mins 
bad lawful intereſt in them, as the words of the ſtatute are. adly, Becauſe it is ſhewn that cer- 
tain coppices were cut, but /Ze-ws not what coppices they were, 3dly, Becauſe it is recited that he 
ſhall forfeit for eviry rood 3 8. 4 d. where it ſhould be for every rod of land. But it was ſaid 
the pariiament-roll is rood of land, and ſo was the laſt impreſſions; but for the 2 firſt exceptions 
CIS was diſcharged. Cro. Eliz. 117. pl. 21. Mich. 30 & 31 Eliz. in B. R. Edwards v. 
worth. f . 


None ſhall convert into paſture or tillage any ſuch underwood or cop- taſormati- 
pice, containing two acres or above, which now be word or underwood, on upon 
and put or reſerved to the uſe or increaſe of 109d or underwood, and being this Rate 
tu JI diſtant from the houſe of the owner thereof, or fromthe ug ud in 

2 


houſe whereunta ſuch wood doth appertain, on pain to forfeit 40 b. for Bucking- 
hamſhire, 
every acre fo converted. | „ 


m1 fiatuti. After a verdict for the plaintiff it was moved in arreſt of judgment, t. Thati t 5 nof 
»ntioned in the information, that the ww:9d nvas growing at the time of the af? made; for ſo the words of 
the ſtatute run, and ſo it ought to be ſet foi th, as upon the 5th Eliz. concerning apprentises, which 
has been often adjudged. To which it was anſwered, that the proviſo in the ſtatute 18 general, and 
not tied up to wood growing at the time of the act; and contra formam ſtatuti ſupplies it, if the 
law were To, as in * Dyer 312. The Court conceived the exception fatal, and that it could not be 
ſupplied by the words contra formam ſtatuti ; for they do but make the conclufion upon the cafe 
| before ſet forth, and are themſelves no part of the caſe, hut difcloſe the reſult of the premitles, and 
will not of themſelves male a caſe without ſufficient premitſes, which ought to ſet forth the law, 
as it is upon the ſtatute. Et adjoraatur. But afterwards judgmeut was arreſted upon this gxcep- 
tion. Hard. 108. pl. 1. Trin. 1657. Mordy v. Urlia. 2 
D. 312. pl. 86. ; 


Half of the forfeitures to be to the king, the other half to him that [ 5 37 | 


will fue for the ſame by bill, plaint, action of debt or information, in any 5 8 
of the king's courts of record, in which no protection, wager of lad, ar to an infor- 
ellot / i mation 
e/Jorgn, ſhall be allnwed. — 
ſtatute was, becauſe by the ſtatuce of 21 Jac. 1. the information ought to be brought and tried 
in the proper county. But it was anſwered, that this is a riſtake ; tor that law takes place only 
in ſuch caſes where juſtices of peace, or of aſſiſe, have power by law to hear and determine; but 
by this act of parliament, upon which the preſent information is grounded, they have no power at 
all; for the profecution is ti d up to courts of record, and thus that law has always been conſtrued. 
Hard. 105, pl. 1. Trin. 1657. Morby v. Urlin. * 


2. 13 Eliz. cap. 25. adds 2 years more than the 4 years limited 
by > H. 8. cap. 17. for preſerving the ſpring from de/truetion by 


For more of Woods in general, ſee Foreſts, Trees, Waſte, 


| and other proper Titles. 5 
Vox. XXII. 24 TWrecks 


for grubbing 


* : * * * 
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9 * TUreck, 
1 * 

F e (A) Goods caſt over-board or wrecked. How they 
ene ought to be ordered, and to whom they Ce- 


French va- 
renz in La- ton To 


na naufra- b | 
Fer . J F any ſip, or ether vaſch ſailing to and fro, and coaſting the 
cum car, ſeas, whether in the way of merchandizing, or upon a fiſhing 


wreck of dren, happen by ſome misfortune, through the violence of the wea- 
222 ther, to run againſt the rocks, and there to be ſhattered and broken, 
be it in what coaſts, country, or dominion ſoever, and the mariners, 
applialts merchant or merchants, or any one of them, eſcape and come fafe to 
— — 4 land, in this caſe the lord of that place or country where ſuch miſ- 
_— 2 fortune hath happened, ought not to hinder or oppoſe the ſaving of 
«re by th: as much of the ſhip or lading as may poſſibly be ſaved by thoſe who 
e have eſcaped as aforeſaid, or thoſe to whom the ſaid ſhip and her lad- 
therefore ing 5m 4 But on the contrary, the lord of that place or country 
the juriſdie- orght by his own intereft, and by thoſe under his power and jurit- 
_ 2 diction, to be aiding and aſſiſting to the ſaid diſtreſſed mariners and 
a5 44 lors merchants, in ſaving their ſhip broken goods, and that without taking 
admiral, any thereof from them; nevertheleſs there ought to be a conſiderati- 
put co on for the ſalvers, according to equity and a good conſcience, 
* 0004 and as juſtice thall appoint, notwithſtanding what promiſe in that 


Inſt. 167, Caſe has been made to the ſalvers by ſuch diſtreſſed merchants and 


+ . F. mariners, as is declared in the fourth law. And in caſe any one 


or rg ſhall do contrary hereunto, or take any part of the ſaid goods from 
Sir 2. Cox · the faid poor, diſtreſſed, ruined, and ſhip-broken perſons, again/? their 
* tag * wills, or without their conſent, the fame ſhall be excommunicated 
163 by the church, and ſhall receive the puniſhment of thieves, unleſs 
Faſch. 43 ſpeedy reſtitution be made; and there is no cuſtom or ſtatute what - 
Elz. B. R. ever that can protect him againſt the ſaid puniſhment. Miege's 
[ 538 ] Laws of Oleron, 11. ſ. 28. 

22. Whenaſhip or other veſſel, entring into an harbour happens by 
misfortune to be broken and periſh, and the maſter, mariners, and 
merchants on board her to be drawned, and the goods thereof be 
driven aſhore, or floated on the ſeay without being ſought after by 
thoſe to whom they belong, not knowing any thing of the diſaſlor; in 

this dolcful caſe the lord of that place ought to fend perſons to fave 
the ſaid goods, and ſuch as ſhall be recovered he ſhall ſecure, and 
put into fate cuſtody; which being done, he ought to take care (as 
much as in him lies) to give notice thereof to the friends or next of 


kin of the parties ſo drowned; and to ſatisfy the ſalvers according 


to their pains, not out of his on purſe, but out of the goods raved ; 
and the remainder ſhall be left wholly to the ſaid lord's cuſtody for 
the ſpace of one year, and if in that time they to whom the ſaid _—_ 

0 f A ; | | | a 


* 


* 
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Wreck, 


did appertain do not appear and claim the ſame, the year being fully 
e:pired, the aid lord hall publickly ſell and diſpoſe of the ſaid goods 
(unleſs he pleaſe to ſtay a longer time) to ſuch as ſhall bid moſt; 
and the moneys proceeding of the ſale thereof ſhall be converted t 
pious and charitable uſes, as in relieving the poor, in providing mar- 
riages for poor maids, and doing therewith ſuch other works of piety 
and charity as is agrzeable to reaſon and a good conſcience. And if 
the ſaid lord ſhould aſſume the ſaid goods, either in whole or in 
part, unto himſelf, he ſhall by ſo doing incur the curſe or malediction 
of our mother the holy church, with the aforeſaid penalties, without 
ever obtaining remiſſion, unleſs he make ſatisfaction. Miege's Law 
of Oleron, 10. ſ. 29. : 

3- If a ſhip happen to be loſt, either by ſtriking on ſome rock or 


running a-ground, and the mariners thinking to fave their lives, 


ſwim to the ſhore, and come thither half drowned, in expectation of 
help; and whereas it ſometimes happens, that in many places 
they meet with people more inhumane, barbarous, and cruel than 
mad dogs, who to get their moneys, their cloaths, and other goods, 
do murder and deſtroy the poor diftreſſed mariners; in this caſe the 
lord of the country ought to execute juſtice on ſuch malefactors, 
and to puniſh them in their bodies and goods. They {hall be 
plunged into the fea, until they be half dead, then being drawn 


forth out of the ſea, they ſhall be ſtoned, or knocked down, as they 
would do to a wolf or a mad dog. Miege's Laws of Oleron, II. 


6-301" 


4. When a hip being under fail, or riding at anchor in any road, 
zs overtaken by ſo violent a florm that it is thought expedient, for the 


lightning of the ſhip, to caſt part of the lading overboard; and that 
| part of the goods are thrawn overboard, in order to preſerve the ſhip, 


the men thereof, and the reſt of the lading ; it is to be underitood, 
that he ſaid goods, fo caſt overboard, do become his that can fir/t poſ- 


ei himſelf thereof, and carry them away, provided the merchants, 


maſter, or mariners, (which muſt be firſt known and underſtood) 
did caft the ſaid goods overboard, without any hope ar likelyhood of ever 


recovering them again, and ſo give them over as utterly loſt and for- 


ſaken, without ever making any purſuit after them; in which caſe only 


the firſt occupant becomes the lawful proprietor thereof. Miege's 
Law of Oleron, 11. ſ. 31. 


5. When a ſhip or other veſſel has c :verboard ſeveral goods 
and merchandize, it is to be ſuppoſed the ſaid goods were locked up, 
and made faſt in cheſts; and if they be books, that they are ſo well 
ſecured and ſo well conditioned, that they may not be damnified by 
ſalt-water; in ſuch caſes it is apparent, that they who did caſt ſuch 
goods over-board do {till retain an intention, hope, and deſire of re- 


covering the ſame. And therefore whoever ſhall happen to find 


ſuch things ſhall be bound to make re/titution thereof, to him that 
ſhall make a legal purſuit after them; or at leaſt to employ them in 
Charitable uſes, according to a good conſcience. Miege's Laws of 


Oleron, 11. ſ. 32. 


6. The ciſtom of the country is to be obſerved in all things found 
by the ſea-ſide, which have been formerly in the poſſeſſion of ſame body 
e or 
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or other; fuch 4s wines, oils, and other merchandize, although they 
have been caſt overboard, and left by the merchants, and ſo ought 
to appertain to him that firſt finds the ſame. But / there be a pre- 
ſumption that theſe goods belonged to ſome ſhip that periſhed, then nei- 
ther the lord nor the finder ought to take any thing thereof, ſo as to 
convert it to their own uſe; but they ought to do therewith as 
aforeſaid, that is to do good to poor people; otherwiſe they ſhall 
_—_ the judgments of God. Miege's Laws of Oleron, 12. 
41. | 
7. If a veſſel by ſtreſs of weather be forced to cut her cables by the 
end, ſo as to leave behind her both her cables and anchors, and 
make to ſea as pleaſe the wind and weather; in ſuch caſe the ſaid 
cables and anchors ought not to be as loſt, to the ſaid veſſel, if chere 
were am buoy at them; and ſuch as fiſh for them are bound to re- 
ſtore them, if they know to whom; but withal they ought to be 
paid for their pains, according to juitice and equity. And in caſe 
they do not know who to reſtore them to, the lord of the place 
ſhall take his ſhare, and the ſalvers theirs; for it has been or- 
dained, that every maſter of a ſhip cauſe to be ingraven, or ſet upon 
the buoys theres , his own name, or the name of his ſhip, or of the 
fert or haven whereef ſhe is; which muſt needs prevent great in- 
conveniences, and be of great advantage to many; inſomuch that 
he who left his anchor in the morning, may poſſibly recover it again 
by night; and ſuch as ſhall detain it from him ſhall be counted 
no better than thieves and pirates. Miege's Laws of Oleron, 12. 
ſ. 4 . | 
But this is 55 When a ſhip or other veſſel has the misfortune to be wrecked, 
7 be under and periſh, in that caſe the broken pieces of the ſhip, as well as the 
Jodefa lading thereof, cught to be reſerved and kept in ſafety for them to whom 
that ba:cbmes it belonged before the ſhipwreck, any cuſtom to the contrary notwith- 
practiſdrob- ſtanding. And all partakers, abettors, or contrivers in the ſaid 
bing upon the wreck, if they be biſhops, prelates, or clerks, they ought to be de- 
Jong ma- poſed and deprived of their benefices reſpectively ; and if they be 
riners axe Jaymen, they are to incur the penalties aforeſaid. Miege's Laws of 
1 Oleron, 12, 13. ſ. 44. 
or enemics to bur holy catholick faith; for in this caſe one may make a prey of ſuch people, 
and deſpoil them of their goods, without any punithment for fo doing. Miege's Laws of Oleron, 
33- £ 45, Fe: 


Many have g. fim. 1. 3 E. 1. cap. 4. Concerning wrecks of the ſea, it ts 
— - agreed, that where a * man, a dog, or a cat, your quick out of the 
commen law Ship, that ſuch ſhip nor large, nor any thing within them, jhall be ad- 
was before 7udred wreck ; : 
the making | 5 
of this ſtatute ; and ſome have holden that the common law was, that the goods wrecked upon the 
Lea were forfeited to the King, and tliat they be forfeited alſo tnice the, ſtatute, ulueſs they be 
ſaved by following this ſtatute. - To this I anſwer with Macrobius, multa iguoramus, que nobis 
non laterent, fi veterum lectio nobis eſſet familiaris ; for Bracton, who wrote before this ſtatute, 
roves that bis a7 is but a declaration of the cm law. 2 Inſt. 166. cites Bratt. i. 3. to, 129, 
_ = 7. 26. 85. Flet. Ii. 1. cap. 41. and 2 Inft. 167. cites Mirr. cap. 1. . 13. and cap. 3. f. de 
rec ks. 
® Albeit the Mirror «wrote after this ſtatute, yet he wrote of the ancient laws before the ſame, 
and is more large than the words of the act; for therein is named only of a man, a dig, anda cat, 
that eſcapes alive; and th's author ſpeaks generally of any beat, hawk, or other living *＋ ; fo as 
he purſues adt this af, bt greats of the common law, 2 Inſt. 167,-5 Rep. 107+ b. S. F. 5 Sir 
P . . 2044s 


Wreck, © 529 
H. Conſtable's caſo.— And this ſtatute heing but declaratory of the common law, theſe 2 i »fancex 
are put but for examples; for beſides theſe two kind of beaſts, all other beaſts, forvls, birds, hawks, 
and other living things are under ſtod, whereby the ownerſhip or property of the goods may be known. 
And Bratton yet goes farther, ſi certa ſigna appoſira fuerint mercibus, & alits rebus, &c. 2 Inſt, 167. 


168. | 
Although this ſtatute ſpeaks only of a wreck, yet it extends to + fleſam, jetſam, and lazan. 2 I iſt. 
16 | 


Te 
* + Flotſam is when a ſhip is ſunk, or otherwiſe periſhed, and the goods float upon the ſea, Jetſam 
is when the ſhip is in danger of finking, and for diſburthening the ſhip the goods are caſt into the ſeag 


and notwithſtanding this the ſhip afterwards periſhes. Lagan (or rather gan) is when the goods 


are fo caſt into the ſea, and the ſhip afterwards periſhes, and the goods are ſo ponderous that they 
ſink to the bottom, but the mariners, with intent to get them again, faſten to them a buoy or cork, 
or other ſuch thing as will not fink, ſo that by ſuch means they may find them again, and it is cal- 
led ligan a ligando ; and none of thofe goods which are called jetſam, flotſam, or lagan, are called 
wreck ſo long as they remain in or upon the ſea; but it any of them are drove to the land by the 
ſea, then they (hall he ſaid wreck ; ſo that flotſam, jetſam, and lagan paſs by the grant of wreck. 5 
Rep. 106. a. b. Paſch. 43 Eliz. B. R. Sir H. Conſtable's caſe. 

The cau/e wherefore originally wreez given to He crown, ſtood upon 2 main maxims of the com- 
mon law, 1ſt. That the property of all goods whatſoever mutt be in ſome perſon. 2dly, That ſuch 
goods as no ſubjeR can claim any property in, do belong tothe King by his prerogative. as treaſure 
trove, trays, wreck of the ſea, and others; becauſe of ancient time, when the art of navigation 
was not ſo perfect, nor trade of merchandize grown to ſuch perfection as now it is, it was a matter 
of great difficulty to be proved in whom the property of goods wrecked at fea was. Others have 
yielded another reaſon, that the King by old cuſtom of the realm, as lord of the narrow lea, is bound 
to ſcour the ſea of the pirates, and petty robbers of the ſea; and fo it is read of that noble King 
Edgar, that he would twice in the year ſcour the fea of ſuch pirates, &c. and becauſe that could 
not be done without great charge, the law gave unto him ſuch goods, as be wrecked upon the ſea, 
towards the charge. 2 Inſt. 167. - 

If a 2 be ready to periſh, and all the men therein, for ſafe guard of their lives, leave the ip; and 
after the forſaken hip periſbes, if any of the men be ſaved, and come to land, the goods are not loſt. 
2 Init. 167. 

If a ſhip on the ſea is purſued with enemies, and the men for ſafe guard of their lives for/ate the ſhipy 
and the enemies take the ſhip, and ſpoil her of her goods and tackle, and turn ber into ſea ; by the weae 
ther he is caſt on land, where ber men arrived; it was reſolved by all the judges of Englaad, that the 
ſip was no wreck nor loſt. 2 Inſt. 167. cites 5 R. 2. Fifhlake's cafe. * 5 40] 


But the goods ſhall be ſaved and kept by view of the ſheriff, coroner, ye it the 
or the king's bailiffy and delivered into the hands of ſuch as are of the goods be 


bona perituray 
town, where the goods were found. the ſheriff 


may e fach goods within the year leaſt they ſhould periſh, and nothing be made of them; and 
therefore fi nity (which is excepted out of law) the ſale in that cafe is good within the year. 
2 Iaſt. 168. EN 


So that if any ſue for thoſe goods, and after prove that they were his, Where goods 
or periſhed in his keeping * within a year and a day, they ſhall be re- are taken as 


cbrect, he 


ſtored to them without delay, + and rf not they ſhall remain to the king, Ind das Fu 


and be ſeijed by the ſheriff*s coroners, and bailiffs, and ſhall be delivered aun ought 
to them of the town which ſhall anſwer before the juſtices of the wreck 10 rs. proof 
belonging ta the king. | 4-4 h 2 
the y-ar and day after the taking, and otherwiſe he ſhall not re-have them; per Nottingham. Br. 
Wreck, pl. 2. cites 35 H. 6. 27. 23 N 

Yet if the owner dies within the year, his -xecutor; Or adminiſtrators may make prof, for that this act 
is but a declaration of the common law. 2 Inſt. 168. ; 

* This year and day ſhall be accounted from the ſeiſure made as wreck, for that is the thing where- 
of the owner may take the beſt notice. 2 lnſt. 168.5 Rep. 107. b. S. P. in Six H. ConsTaBiz's 
caſe; for though the property is in law veſted in the lord before ſeiſure, yet till the lord does ſeiſe 
and takes it into his actual poſſeſſion it is not notorious who the perſon is that claims the wreck, 
nor to whom the owner muſt reſort to make his claim, and to ſhew his proofs, 

But if the king's goed be wrecked and caſt upon ground where a fubject has wreck of the ſez, who 
ſeiſes the ſame, the king may mute bis proofs at any time when he will, and is not confined to a year 
and a day, as the ſubjeR is. 2 Inſt, 108,— 8. P. for nullum tempus occurrit regi. Br. Wreck, pl. 
2. cites 35 H. 6. 27. 8 b R a i 

Now if the goods or merchandites ſo caſt upon the land be not ſeiſed, as is aforeſaid, but taten 
away by certain uon deer H not friown, the party may have a commiſſion 2f oyer and ter miner to enquire of 
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them that did the treſpaſs, and to hear and determine the ſame, and to make reſtitution to the 
Party, 2 Inſt. 168 S. V. and a writ to the ſheriff to return the probos & legales homines. 
F N B 1120 Rep. 107 b. 108. a. in Sir H. Conſtable's cafe. If the wreck be- 
dong tothe king the party may have ſuch a commiſſion, for no proof is allowable by law but the 
wereiet of 12 men; and if the wreck belong to another than to the king, then if the owner cannot 
tar fy him woe claims them as wreck by his mark or cocket, or the book of cuſtoms, or the teſ- 
cim of honeſt men, then the owner may have ſuch commiſſion, or he may bring his action at 
common law and prove it by verdict of a jury, and if the commiſſion be awarded, or the action be 
gommenced within the year and day, though the verdict be given for him after the year, it is ſuf. 
Beie . 

+ That is, it ſhall ve be tried in the admiral court, but before the Ring's juffices at the common law, 
becaule the wreck is ever caſt upon the land 2 Inſt. 108. 


[ 541 1 . And coi wreck belongeth to another than to the king, ke ſhall 
WWr-ck ave it in lite manner. | | 


may {> to tbs ſubjett either by grant from the king, or ly preſcription. . 2 Inſt. 169, 

Of ancien! time wreck of the ſea and other caſualties, 25 treafure-trove in the land, ſtrays and 
the U e. were primi inventoris quaſi totins populi, ſed poſtea ad regem trauſlata fuerunt qua non 
mods totius popu, ſed reipublicæ etiam caput elt; but if treaſure be found ia the ſea tie finder 
N +; have it at this day. 2 Inſt, 163. 


Wech is to And be that otherwiſe doth, and theres be attainted, ſhall be 

— - poo awarded to priſon and make fine at the king's will, and ſball yield da- 
tood, tha 

„ ns Ages 40%. 

} -ſtices before whom the party is attainted, ſhall ſet the fine ; et non dominus rex per ſe in camera 

ſua, e aliter coram ſe, niſi per juſticiarios ſuos, & hæc eſt yoluntas regis, viz. per juſticiarios & 

legen ſuam, unum eſt dicere. 2 Inſt. x63, | 


Ard if a bailiff do it, and it be diſallmued by the lord, and the lord 
will not pretend any title thereunts, the bailiff ſhall anſwer, if he have 
whereof; and if he have not wheresf, the lord ſhall deliver his bailiff's 

Baay ts the king. : 
Arcommen 10. In an information for landing goods without paying or agree- 
pers ing for the cuſtom; the defendant pleaded that the goods were wreck 


wreck was 
wholly the and caſt upon the land of C. who had wreck of fea appurtenant to 


Eing's fo his manor adjoining to the ſea, and that C. ſciſed them and fold them 


nave wa to the defendant and fo juſtified. Quere if the juſtification be 


then be ue Mo. 224. pl. 365. Mich. 28 & 29 Eliz. in the Exchequer, 
chargeable Saunders's caſe, 

with cuſ- | 

tom and by ſtatnte W. 1. cap. 4. where wreck belongs to another than the king, he ſhall have it 
in like manner, that is, as the King has his. Vaugh. 164. Shepherd v. Goſnold- 

The words of the ſtatute of 12 Car. 2. cap. 4. of tunnage and poundage granted to the King, are 
of all merchandizei, Sc. to be imported, & c. into the kingdom of England, Sc. by way of merchandiae of 
juch a value, c. Per Vaugh. Ch. J. in delivering the opinion of the court, by theſe words 
wreck imported, and not im orted as merchandize, is nut to pay the king's ſubſidy ; and judg- 
ment accordingly. Vaugh. 160, 168, 170. Hill. 23 & 24 Car. 2. C. B. Sheppard v. Goſnold & 
al' Molloy 276. (8th. edit.) lib. 2. cap. 5, ſ. g. ſays, that in the like caſe n all circumſtances 
Hill. 6 W. 3. C. B. between Power and Sir Wm. Portman, the judge, and more particularly 
Treby Ch. pr ſeemed to be of opinion that goods wrecked or flotſam ſhould pay cuſtom, — 
Ld. Raym. Rep. 388. Mich. 10 W. 3. Anon, ſays, that mention being made that this point had 
been argued 3 or 4 times in C. B. in the caſe of Sir Wm. Courtney v. Bower he ſaid that he would 
not have ſuffered more than one argument if it had been in B. R. and that pro forma tantum ; and 
that always fince the caſe of Shephard v. Goſnold, Vaugh, 159. it had never been a doubt, but that 
wreck ſhould not pay cuſtom. Ld. Raym. Rep. 50. S. C. of CourTNrey v. BowrR 
having been adjudged in C. B. by 3 J. that no cuſtoms ought to be paid contra to the opinion of 
7 rehy Ch. f. a writ of error was brought in B. R. and judgment affirmed without other reaſon 
g ren by The Court than the authority of that caſe in Vaugh. | 


IT. Goods caft into the fea to unburthen a, ſhip in a ſtorm, and 
never intended for merchandize, are wreck whien caſt on the _ 
X * Without 


3. 2 „ « we 


5 _ UWireck. 
without any ſbipiurech. Per Vaughan Ch. J. Vaugh. 168. Hill, 
23 & 24 Car. 2. C. B. in caſe of Shepherd v. Goſnold & al'. 

12, Derelict goods, viz. deſerted by the owners and caſt into the 
ſea, which happens upon various occaſions, as coming from infected 
towns and places, and for many other reſpects, will be wreck, if caft 
on ſhore afterwards, though never purpofed for merchandiſe ; but 
goods caſt overbaard to lighten a ſhip are not by Bracton, nor from 
him in SIX H. CoxsTaABLE's CAsE efteemed derelict goods ; 
which is a queſtion not thoroughly examined; ft autem ea mente, ut 
nolit eſſe dominus, aliud crit per Bract. By Vaugh. Ch. J. 168. 
in cafe of Shepherd v. Goſnold & aP, | 

13. Iu trover far an anchor, &c. a ſpecial verdict found that the 
plaintiff was poſſeſſed of this anchor, &c. and that the manor. of M. 
adjoins to the ſea, and that the cu/?om of the manor is, that if any ſhip 
or boat ſailing or floating an the ſea ſtrike upon the fol of the ſaid ma- 
nor ſo that it * periſhes, though it be nat wreck, yet the beſt anchor and 
cable belong to the lord, and that the ſhip to which this anchor, &c. be- 
longed /truck upon the foil of the manor & adtunc & ibidem periit, but 
that the men in it were ſaved, and that the defendant ſeiſed the anchor 
and cable to the uſe of the lord; adjudged that this cuſtom ts void, 
[it being] without any conſideration. The reporter ſays, note, no 
cuſtom of ſalvage is found. 3 Lev. 85. Hill. 34 Car. 2. C. B. 


Geere v. Burkenſham. 
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But where 
an action 
Was 
brought 
upon a like 
cuſtom, the 
defendant 
fet forth, 
that the 
Lis. of the 
manor have 
uſed in cafe 
of wreck of 
any ſhip 
caſt upon 


the manor 


mere inter fluxum & refiuxum maris % tube care of the fick and wounded, and of burial of the dad, 
and te preſerve the goods caſt there, for the uf+ of the proprietors, and in conſideration thereof to have the be 
auc fr and cable of the fhip fo caſt there, and that ſhip being wrecked and caſt upon the ma- 
nor, the defendant as ſervant of the lord took the anchor and cable in the declaration men- 
toned; though it was objected, that this is no more than common charity obliges the lord to 
- vo, yet Powrl and Rook{by, the only juſtices then in court, were of opinion that fuch cuſ- 
torn is not unreaſonable, it being for encouragement and ſafety of navigation; fed adjornstur. 


ſon v. Bichwooud. 


14. Wreck may be claimed by preſcription, and may belong to the 
Lord High Admiral by preſcription, for it is an ancient office time 
whereof, &c. per Holt Ch. J. And faid he made no doubt but 


But afterwards it was adjudged for the defendant. 3 Lev. 307. Trin. 3 & M. in C. B. Simp- 


* 
[542] 
Ls. Raym. * 
474. Trin. 
11 W. 3. 
8. P. ac- 


wreck belonged to the admiral about the cingue ports and ſuch places 2 dingly in 


where he was moſt converſant in ancient time. 12 Mod. 260, g 

Hill. 11 W. 3. in caſe of Wiggan v. Branthwaite. 

15. If a man, either by grant or preſcription, has right to a 

wreck thrown upon another man's land, of neceſſary conſequence he 

has a right to a way over the ſame land to take it. And the very 

Poſſſſian of the wreck is in him that has ſuch right before any ſeiſure. 

Originally all wrecks were in the crown, and the king has a right 

to a way over any man's ground for his wreck, and the ſame privi- 

lege goes to grantee thereof; per Cur. 6 Mod. 149. Paſch. 3 Ann. OY 

B. R. Anon, | ; 
16, It ſeems that the taking of wreck before ſeiſure can net be fe- 

lony, becauſe no nne has property of the goods at the time of the 

taking. Hawk. Pl. C. 93. cap, 33. f 24. ſays it ſeems agreed. 


— 


244 (B) Pleadings. 
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Wreck. 


(B) Pleadings. : 


Tam n.J RESPASS of taking goods vi & armis, the defendant 
— wreck Juftified in jure uxoris, that he is ſeiſed in jure uxoris of 
= the manor of D. and that the anceſtors of the feme, and all thoſe whoſe 

by the eftate they have in the manor, have had 1wreck de mere there time out 
king's i. mint, and a ſhip was wrecked, and came inte the ſame manor with the 
- 78 ar goods, Cc. and the plaintiff as bd of the hundred there 1100414 have 
are Meck- carried them away, and the defendant would nit Fo. 80 bim, judgment, 
1 &c. and iſſue joined upon the preſcription, and it was admitted that 
another à man may preſcribe in wreck, and ſhall have it by preſcription with- 
takes them out charter of the ting; per Hank. The one or the other ſnall not have 
OD wreck ; for they have not ſhewn charter of grant or allowance in 
wreck hay eyre; Skrene ſaid, Peradventure the eyre has not been there. Per 
have action I hirn, Men have had ſeveral points of franchiſe in England without 
of treſpaſs allowance in eyre. Per Hank. Wreck cannot be parcel of a hundred ; 
you be Horton ſaid, we do not claim it as parcel, but that the lords of the 
This without hundred have had wreck there time out of mind by preſcription, 
any ſeifure and after iſſue was joined upon the preſcription, Br. Wreck, pl. I. 


thereof be. .; 
fore. P. N. Cites I H. 4. 16. 


B. 91. (D) and in the new notes there (d) it is ſaid, that it is ſo in the king's caſe, and cites 14 E. 
2. Treſpaſs 326, nk : : 


1 2. In treſpaſs the defendant ju/tified for wreck by preſcription, the 
L 543 ] plaintiff ſaid, that de ſon to Gele Wau hoc — it was wreck, 
and it was admitted for a good plea without making title; quod nota. 

Br. De fon Tort, pl. 38. dites ꝙ E. 4. 22. 
Br. Treſ- 3. Treſpaſs of goods taken, ſcilicet 2 butts of wine, the defen- 
— — dant ſaid, that he is lord of the manor of D. and that he and all theſe 
3.6. whoſe eſtate, &c. have had wreck within the ſame manor time out of 
mind, and the ſame butts were in a ſhip on the high ſeas, which ſhip 
was drowned, and by the mA of the water the butts were caſt 
his manor, and be tcok them as wreck, &c, and the defendant was 
compelled to give cclour, and fo he did, Br. Preſcription, pl. 32. 

cites 9 E. 4. 22, R 


For more of Wreck in General, ſee Court of Admiralty, 
and other proper Titles, | | 


VVV 


ently. | 
4 S. 3. And if any man, other than the party, ſhall ſue for the king 


N TUrit. > 


LY 


(A) Writ Neceſſary in what Caſes. And what 
muſt be done by Writ, or may be by Bill, Com- 
miſſion, Cc. 


1. B ILL to the king inaſmuch as the plaintiff and F. N. were at 

iſſue in ſuch action, and the defendant then ſheriff kept them 
hy commandment of the court, and he ſuffered them to eat and drink, by 
which he of their verditt, ad damnum, &c. and the king ſent it to the 
Juſtices of bank quod faciant rectum, &c. and wenzre facias iſſued 


againſt the ſheriff. Br. Bille, pl. 40. cites 24 E. 3. 4. 
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* A writ is 
a formal 
letter or 
epiſtle 
from the 
King wrote 
in Latin on 
parchment 
ſealed with 
his ſeal, di- 
rected to 
ſome judge, 
officer, mi- 
niſter, or 
other ſub- 
ject at the 
ſuit of the 
king him- 
ſelf or at 
the com- 


plaint or ſuit of other ſubject commanding or authorizing ſomething contained in the ſaid letter 
to be done fer the reaſon briefly in this letter expreſſed, which is to be diſcuſſed iu fome court of 


the king by the law. Theloal's Dig. of Writs, hb. 1. cap. 1. 1.4 
2. Bill of treſpaſs in C. B. for the king and the party, that where 


he was coming 'towards the court to make his defence of certain land, 
the defendant met with him with*his charters the laſt term, with others 
unknown, ſuch a day and year in D. in the county of NM. and aſſaulted 
and beat him, and menaced him of life and of membes ſo that he dared not 
approach, but with great force, to bis exceſſiue coſts in contemptum re- 
gis, contra pacem & ad damnum, &c. Fiſh demanded judgment, if 
of this treſpaſs in another county ought to be ſued by writ, and not 
by bill. Per Greene, the king is party, and he comes by command 
of the king, and fo deſpight to the king; and bid him anſwer; Fiſh 
ſaid, he did no wrong, Per Mowbray, this is no anſwer; for if others 
did by his commandment, you ſhall anſwer. Wherefore he ſaid, 
not guilty, Br. Bill, pl. 20. cites 30 Afl. 14. 

3. 34 E. 3. cap. 8. ſ. 1. enacts, that in every plea, whereof the 
ingugſi of afſiſe doth paſs, if any of the parties will ſue againſt any of 
the jurors, that they have taken of his adverſary or of him, for to give 
their verdict, he ſhall be heard, and ſhall have his plaint by bill pre- 


fently before the juſtices, before whom they did fwear, and that the juror 
bie put to y = without any delay. | 


S. 2. And if they plead to the country, the inqueſt ſhall be taken pre- 


againſt the juror, it ſhall be heard and determined as aforeſaid. 
S. 7. And if the party will ſue by writ before other juſtices, he ſhall 
have the ſuit in the form aforeſaid. 
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Note, by 
the ſtatuts 
of 27 E. 
3. cap. 3. 
that where 


jurors take 


money to 
gi ve their 
verdict, tho 
party may 
have bill 
againſt 
them im 
mediately 
before the 


juſtices of 


niſi prius, or other juſtices ; but per Thorp, they cannot award them to priſon before judgment. 


Br. Bille, pl. 46. cites 41 E. 3. 15. 


fa are all the editions of Brooke. Thie year- hook dogs not mention the ſtatute. But it ſeems 


It ſnould be ſtatute of 34 E. 3. cap. S. | 


Erooke 4. A judgment, where there is ns original, is void by the beſt 


—_— opinion. Br. Judgment, pl. 114. cites 37 Aſſ. 17. 


K — ere it was error and not void, but ſays, guære inde ; for without original they have no 
coramiſſion to hold plea, and then they ante not judges of tins cauſe; and of this opinion w 
tex Ch. J. H. 2. M. 1. Ibid. ; « a 


5. Ludd. faid, that if the der of the fing be found in the ex- 
cheguer, he ſhall he compelled to anſwer upon his preſence with- 
out proceſs; per Fitzh. John, this is if he be debtor of record there, 
and not upon ſuggeſtion without record; for upon ſuggeſtion he ſhall 
come by process, quod non contradicitur. Br. Reiponder, pl. 49. 
Cites 40 Aff. 35. 

_— 6. Bill of debt was brought in C B. upon the efcape of a man 
— I condemned in account for 200 J. the defendant faid, that the plain- 
—Br. Bill, tiff had a bill in the exe heguer of the ſame debt, judgment of the bill, 
N _— & non allocatur. And tie opinion of the whole court was, that 
Zr. Elcape, this ſuit ought to be by writ, and not by bill, by which the plaintiff | 
pl. 22. cites was nonſuited, and brought writ and recovered. Br, Brief, pl. 306. 


1 [310] cites * 41 All. 11. 
55 it is 

N, becauſe the Natute gives writ of debt, and not bill“ Al the editions of Brooke are as here, 
wiz. 43 AT. 17. but it ſeems to be miuyrinted, and that according to Br. Eſcape. pl. 3. and pl. 42. 
A ſhould be 42 AM 11. 


Br. Bille, 7. Bill of debt was brought againft the warden of the Fleet for 
pe 3: 3 letting priſaners gs at large, inaſmuch as he is an officer of the place; 
aur but the atute ſpeaks of writ, and not of bill. Br. Bille, pl. 38. cites 


tatur, 1 
whether, it 2 T7 my * 

Bes or not, + 3- 13 | | 

becauſe the ſtatute gives the remedy by writ of debt, notwithſtanding he was an officer attendant 


w the court; therefore quære. 


£4 writ 8. A thing cannot be dene by writ which ought to be by commiſſion. 
. Br. Commithons, pl. 16. cites 42 Aſi. 12. 

. af champerty, conſpiracy, cofederac yz, and am ade cters, but it ought to be by conmyſſize. Br. Brief. 
Pl. 307. Cites 42 Aſſ. 12. 


4 9. Writ iſſued ts the eſcheatir of E. to enquire what larceny J. N. 

had done to ane M. by which it was found that the ſaid J. N. had 
[ 545 ] ftole 20 gallons of wine of the price, &c. and another acceſſary, and 
this indictment was ſent into chancery, and after into B. R. and the 
juſtices would not do any thing, becauſe it was againſt law. Br. 
Commiſſions, pl. 16. cites 42 Aff. 13. 

10. If a juftice of niſi prius takes a verdif and dies before the day 
in bank, his executor ſhall certify it by writ, or otherwiſe it is void; 
per Gaſcoigne. Br. Record, pl. 17. cites 8 H. 4. 4. F 

11. Warrant of attorney recorded by a juſtice in the time of one ting 
cannot be certified by the ſame juſtice in the time of another king with- 
gut writ; for their commiſſion is determined. Br. Record, pl. 17. 
| cites 8 II. 4. 4. per Gaſcoigne. | | 
Ard if a 12. If a juſtice takes bee of a fine and is eee ſhall 
jatticetokes be certified by writ. Br. Record, pl. 17. cites 8 H. 4. 4. per Gaſ- 
ate, coigne. TE Y 
di reſummons ſhall ifſue upon the writ of covenant, and writ to the juſtices or to his executors, 

w certify the fue, Br. Record, pl. 17. cites 8 H. 4. 4. per Gaſcoigno. „ 
13. Note 


Writ, $45 


13. Note per Cheney, a man ſhall not have bill in B. R. againſt 
another, unleſs the defendant be a priſoner. to the court at the time, 
&c. or an officer as it ſeems; for if he be not a priſoner he is not 
bound to anſwer to a bill; but he may anſwer gratis if he will, and 
it is good. Br. Bill, pl. 6. cites 7 H. 6. 41. 

14. Where a man takes ſurety of peace of another in B. R. by which 
he remains in ward, by which another brings bill againſt him, to which 
he appears, and immediately he who prays the peace releaſes the peace 
by reaſon whereof it is not entered that he was priſoner to the mar- 
hall, and the defendant in the bill makes default in another term upon 
a day given to him and to the plaintiff by the court, but no imparlance 
at the ſuit of the party; there he ſhall not be condemned becauſe the 
day was given by the court, and not prayed by the party; there- 
fore at the leaſt he ſhall have only proceſs. Brooke ſays, quzre 
what proceſs, Br. Bille, pl. 6. cites 7 H. 6. 41. 

15. A man is impleaded at B. K. and at the diſtreſs he appears, Ard where 
and immediately one affirms bill againſt him, and prays that he may | Ma ik 
anſwer when he comes; for he comes out of London by writ of pri- fen day to 
vilege in ward of a ſerieant; Hales ſaid, when he was removed out day, bill | 
of London by the privilege, he is at large as to the ſuit in London; rug pu rg 
and here he is not in ward; for it is onl at the diſtreſs, Br. Bille, ; per 
pl. 7. cites 7 H. 6. 41. | Hales. 


| Qucere o 
bail, by which the party upon his cath demanded ſurety of peace of lim, and had it; by which be 8 
mitted to te kreping of the marſhal, and then was awarded to anſever ts the bill; and ſo ſee that the commg 
in ward of © ſrrjr ant by writ of privil:ge is no impriſonment of B. R. aud therefore it is not ſufficient to 
award bill againft kim to another. Quod nota. Ibid. 


16. Precept by parol in a court baron is ſufficient without writ- 
ing. Br. Procels, pl. 184. cites 16 H. 7. 14. per Cur. 

17. So if the juſtices command the ſheriff to arreſt a man in the 
hall by paral and without writ, this is good. Br. Proceſs, pl. 184. 
cites 16 H. 7. 14. per Cur. By 

18. Bill of maintenance by W. againſt J. who was preſent in and per 
court, becauſe he maintained in the 2 of the juſtices one H. in a Port. in Gll 
ait between the plaintiff and H. Detendant demanded judgment of 75 e ee 
the bill; for he does not ſay that preſens ęſt incuria. Per Newton, the 8 
bill is not taken becauſe he was preſent and maintained, but that it ſhall mu 
ſedente curiz he maintained; and this appears by the bill. Per nf the 
Brown, in the replication {hall be made expreſs mention of his ap- fle Ks 


pearance, quod Paſton conceſſit. Br. Bille, pl. 10. cites 22 H. =:y, and yet 
6.2 4. | N they are al- 
. ways in- 
tended to be attendant at court ; and hecauſe this bill was of maintenance ſedente curia, it ſhall be & in- 
tended that they have appearcd for otherwiſe he cannot maintain ſedente curia; per Port. And af- 
ter the bill was awarded good. Quod nota. And it ſeems there, that if the maintenance had been 
done ſedente curia, that the plaintiff had been put to his original writ of maintenance, and ſhould 


not have bill thereof. Ibid. 
4545 


19. Bill again/t one in cuſtodia mareſcalli, but in B. R. the plain- 
tiff recovered notwithſtanding that it was alledged in arreſt of judg- 
ment, that there was no record in the court by which it may appear 
that the defendant was priſoner, and upon ſearch a record was ** 

that 


CUrit. 
| that he was let to bail, which is ſufficient without declaring for what 
| cauſe he was let to bail, or how he became a priſoner ; for they 
[ are often committed to ward upon ſurmiſe, and let to bail; but 
it was agreed, that , no record had been, there all had been void, 
— coram non judice; quod nota. Br. Bille, pl. 34. cites 31 H. 
» IO. © 
20. A man ſhall not have averment again/? the return of a ſheriff, | 
but ſhall have bill upon the matter againſt the ſheriff upon his ac- 
count. Br. Bille, pl. 28. cites 3 E. 4. 20. 
21. A man cannot have bill of debt again/? an executor in ciſtodia 
mareſcalli unleſs all are there; per Brian; quod non negatur. Br. 
Bille, pl. 14. cites 9 E. 4. 12. 
S. P. ibid. 22. He who is accountant in the exchequer may have bill againſt 
pl. 1. his debtor ; for by this the king may be the more eaſily paid. Br. 
extes + C. Zille, pl. 27. cites ꝙ E. 4. 53. 

23. Bill of debt was brought again a ſerjeant at law pre- 
| ſent in court, and by the beſt opinion, the bill does net lie; bt 
| it lies again/? an attorney and officer. And per Brian, bil! lies 
| againſt members of the court, as officers, attorneys, &c. who are 

attending in court; for they ſhall be demanded to do their offices; 
and i they are wanting they ſhall be fore-judged of their offices, 
but contra of minifters who are not members, as ſberi who re- 
turns writs, bill lies not againſt him; for his exerciſe is in pais 
in the county, and the fame of ordinary who comes to have a 
elerk delivered to him, he is miniſter to the court; but bill lies 
not againſt him; and ſeveral ſhall have privilege, as cook, butler, 
&c. and yet bill lies not againſt them; for it lies only againſt 
thoſe who ought to be attendant, as officers and attorneys, but 
a ſerjeant is not bound to be fo attendant to any one court 
_ Crore bill lies not againſt him. Br. Bille, pl. 31. cites 
11 E. 4. 2. a 
24. The abbot of A entered into account in the excheguer by 
bailiſß, and pending the account N. brought bill of debt of 20 l. 
againſt him upon obligation, and prayed that he ſhould anſwer. 
Per Cateſby, he has not yet appeared; per Urſwick Ch. B. he 
has appeared by bailiff, which is his &vn appearance, and during 
2 „ he ought to anſwer. Br. Bille, pl. 12. cites 15 
E. 4. 2 , b 8 
25. Outlatory in debt, treſpaſs, or the like in C. B. without ori- 
inal is not void but error, for they are judges of this plea; per 
: ittleton, Br. Judgment, pl. 123. cites 19 E. 4. 8. 
Pr. — — 26. A man ſhall have bill of premunire in B. R. by bill againſt a 
1 cuſtadia mareſchall; upon the ſtatute of proviſion without ori- 
pl- 37-cntes . b a - 
8. E. ginal writ. Br. Bille, pl. 36. cites 2 R. 3. 17. 5 
Raym. 233. 27. No plea of franktenement can be without writ. 2 Lev. 98. 
5. C— 123. Hill. 25 & 26 Car. 2, B. R. Lomax v. Armorer. 


Vent. 267. 
5. C. 3 Lev. 204 Canon v. Smalwood, . 


(B) The 


Writ, 


(B) The ſeveral Sorts of Writs. And what an Ori- 
ginal and what a Fudicial Writ. 


I. O F writs ſome are original, and fome are judicial, And of 
original writs ſome are formed according to their caſes, and 
of courſe, and granted and approved by the common counſel of the 
whole kingdom, which cannot be changed by any means, without 
their agreement and conſent ; and ſome of them are called brevia 
magiſtralia, and are frequently altered according to the variety 
of caſes, facts, and complaints, as actions on the caſe, which vary 
according to the variety of every man's caſe, and theſe being 
not of courſe, the maſters being learned men did make them 
and original writs are either real, perſonal, or mixt. Co. Litt. 
WW 
2. Prohibition is an origigal, 
attachment; quod nota. Br. & 
Moll, | | 
3. A. recovers againſt B. in a precipe quod reddat by default; the 
writ of diſceit in this caſe is 2 and iſſues out of the Common- 
pleas, and the proceſs is attachment and diſtreſs infinite, and is menti- 
oned in the writ; and in this caſe A. and the ſheriff, and the ſummon- 
ers, and veiors, are made parties by this writ, that is, he who was ſhe- 
riff, and made the return of the ſummons, which by the writ of diſ- 
ceit is alleged to be falſe. If the preſent ſheriff did this diſceit, the 
writ of diſceit aforeſaid, ſhall be directed to the coroners. Jenk. 
122. pl. 46. 
4. A ſcire facias was brought to repeal letters patents for the grant 
4 a fair obtained upon falſe ſuggeſtions. It was inſiſted, that this 
eing a judicial writ was abated by the death of the queen, and not 
aided by the ſtatute of 1 Annz, cap. 8. But the Attorney General an- 
fwered, that this was not a judicial but an original writ ; that judicial 
writs are thoſe only that are founded upon judgment and judicial proceſs 3 


and upon it B. R. ought to grant an 
hibition, pl. 6. cites 38 H. 6. 14. per 


but that this was no conſequence of any judicial proceeding, or 


founded on the letters patents, but only upon the fraud; and that there 
are many ſcire facias's in the regiſter among the original writs, [ The 
Court ſaid nothing to this matter.] 10 Mod, 258, 259. Mich. 1 Geo. 
B. R. the Queen v. Aires. | 


(C) Altered. The Effect thereof, 


x. IT is illegal to fil up a writ after it is ſealed, and whoever is 
arreſted by virtue of ſuch writ has an advantage; per Holt 

Ch. J. But the reporter makes a queære, if it be falſe impriſon- 
| | > ment, 
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meent, or to be relieved upon motion. 6 Mod. 310, Mich. 3 Ann, 
B. R. Anon. 

2. A writ altered in a thing immaterial after it is ſealedis doing no 
harm, and if it be in any thing material before it was ſealed, yet that: 
will not vitiate it, but the Court would not quaſh it or any proceed- 
ings thereon ; but ſaid, if the motion had been made againſt the clerk 
that raſed it, and it appeared to be done after the writ was ſealed, it is 


a miſdemeanor and puniſhable, 8 Mod. 243. Paſch. 10 Geo, Crow- 
ther v. Wheat. 


F 548 ] D) Writ General or Special. In what Caſes. And 
—. in what Caſes the Writ ſhall be general and the 
7 Count Special. 5 


S in debt I. 2D E BT upon recovery the writ ſhall be general and the declara- 
record. tion ſpecial upon the record all in certain, as the writ is. Br, 


— pr General Brief, pl. 17. cites 11 H. 4. 56. 


11 H. 4 58. 


2. In every writ founded upon the caſe, he ought to put the ſpecial 
matter in the writ; for it is not ſufficient to have general writ, and 
make ſpecial count. Theloal's Dig. lib. 9. cap. 7. 1. 27. cites Trin. 

H. 6. 47. | hs 
: 3. In (AS againſi a receiver the writ ſhall be always general 
and the count ſpecial for merchandize, &c. Theloal's Dig. lib. 9. 
cap. 7. ſ. 17. cites Trin. 29 H. 6. Accompt 6. 

Ss writof 4. "Treſpaſs upon the 5 R. 2. That the defendant entered into di- 
. ders lands and tenements of the plaintiff in D. &c. And per Danby 
5 v8 regis Ch. J. and Cateſby, this writ is not good, into diverſe lands, &c. 
is general, for the incertainty, though he declares the certainty in the count, Pi- 
as der got and Combertord prothonotary faid, that there are ſeveral ſuch 
Letland. Writs in the Chancery, and ſeveral ſuch precedents in C. B. And af- 
Kr. ibid. ter the defendant paſled over, and pleaded in bar. Br. Brief, pl. 348. 
cites 4 E. 4. 18. | | 
5. So aſſiſe is de libero tenements in the writ, and yet the certainty is 
in the plaint, and the plaintiff ſhall recover the land; per Brian. Br. 
Brief, pl. 348. cites 4 E. 4. 18. „ 
6. Aud dower unde nihil habet is uncertain, and yet well. Per Lit- 
tleton. Br. Brief, pl. 348. cites 4 E. 4. 18. | 
7. So writ of waſte is, that the defendant did waſle in land, houſes, 
words, and gardens, in N. which is uncertain, and the declara- 
tion ſhews the certainty, Br. Brief, pl. 348. cites 4 E. 4. 18. 
per Pigot. 
8. If a man be bound to pay groats and nobles to ſuch a value as they 
were of 2 E. 4. and in anno 9 E. 4. at the time of the action brought, 
they are of a greater value, the party ſhall have general writ and ſpe- 
eial declaration. Br. Gen. Brief, pl. 27. cites 9 E. 4. 49. 
"ll 9. Writ 


TArit, 

9. Writ feunded upon a particular att of parkament ſhall make men- 
tice of the act, as where it is enated, that the Chancellor calling "to him 
the juſtices of the one bench and the ether may determine cauſes of diſ- 
yy between A. and B. and fhall call B. by ſubpana, this writ ſhall 
be ſpecial and not general; by all except Littleton. And by this 
it ſeems that the Chancellor cannot determine plea of land ner 
diſſeiſin without act of parliament. Br. Brict, pl. 487. cites 14 E. 

1. 
yo 10. It was enaded by parliament, that G. ſhall anſwer to A. of all 
riots and treſpaſſes to him done, and that be ſhall have twwrit with twa 
proclamations out of chancery, by which proclamation ſhall be made at 
two market-days in the county of C. to make him appear and anſwer 
to all writs and bills brought again/? him by A. in pais, &c. and the 
writ was generally to anſwer of diverſe treſpaſſes and riots, and ſhaved 
none certainly, And becauſe every original ought to be certain and 
comprehend to what a man {hall anſwer, and this writ does not com- 
prehend any certainty ; and alſo is not warranted by the act; there- 
fore by judgment the defendant was diſmiſſed. For though the att 
was general, yet the writ to which the defendant fhall anſwer ball be 
certain, as in garniſhment in detinue, the garaithee {hall anſwer. to 
the writ of detinue, and yet the ſcire facias which ſhall iſſue to warn 
him ſhall be certain; and in R. R. they uſe to award capias to anfiver 
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to certain treſpaſſes or felonies, and well; for it :s the courſe and it it 


at the common law, but this caſe is upon a particular //atute, and there- 
fore ought to comprehend all certainly, Br. Briet, pl. 399. [403] 
Cites 22 E. 4. 47. 

11. If a flatute gives ſpecial matter contrary to the common law, as 
the ward of ceſty que uſe; &c. and does not give ſpecial writ, there 
the writ ſhall be general as it was at common law, that he died in 


his homage, and if the defendant ſays in avoiding it, that his father 


made a feoffment, &c. abſque hoc that he died in his homage, and 
the other ſays by replication, that the father made the feoffment to 
the uſe of him and his heirs, this is a good replication in maintaining 
of the action; quod nota, Br. General Brief, pl. 1. cites 27 


H. 8. 3. 


(E) Pariance between the Writ and the Regi/= 


Ter. ; 


I. | F aſſiſe be monſtraverunt nobis where it ſhould be gue//us eſt no- 
| bis, or if it be quod diſſeiſivit eum where it ſhould be 1nju/te 
diſſeiſivit eum, or if it be quod diſſeiſtvit cum of 100 acres in D. where 
it ſhould be de libero tenemento in D. ſuch writs ſhall abate becauſe 
they do not purſue the form of the regiſter ; and yet the matter is 


ſufhcient, and all is of one effect, and yet writ of“ formedon which * gee tit. 
makes the demandant heir to his father, and the father heir to the Formedon 


grandfather, and the grandfather heir to the great grandfather who 
| a | Was 


(H) pl. 25. 
(1) pl. 7. 


5 was dohee in tail where the father never held eſtate ſuch writ is good; 


for every one is made heir to another therefore is the demandant 


made heir to him who was laſt ſeiſed, and ſo well; and the diverſity 
detween thoſe caſes is, in as much as in the one caſe the writ appears 
to want form, and in the other caſe the writ may be as it purports, 
and the default which does not appear ſhall be diſcloſed by exception 
of the party, and therefore in the one caſe the writ ſhall abate, and in 
the other not; note the diperſity. Br. Faux Latin, pl. 116. cites 


11 H. 6. 20. | 
2. A torit of protection was brought into court under the great ſea}, 
to ſtay an outlawry in aſſumpſit quia ipſe (the defendant) in guerris 


noſtris in Flanderia detentu; 
the writ, becauſe it had not the words ( loquela coram jufticiariis noftris 


#inerantibus) according to _ regiſter. Sed non allocatur; for iters 


have been diſcontinued a long time; and it is not to be intended de 

itineribus circa foreſtas. 3 Lev. 332. Trin. 4 W. & M. in C. B. 

Barrudale v. Lord Cutts. 5 | | 

For more of Writ in general, ſee Abatement, Amendment, 
Formedon, and other proper Titles. 


* 


[550] (a) Year, Day, and Waſte. 


This ap- 1. 9 H. 3. 72 will not hold the lands of them that be + convici 
pears by cap. 22. of > felony but one year and one day, and then thoſe 
_ © lands ſhall be delivered to the lords of the fee. | 
to the king by his ancient prerogative. 2 Inſt. 36. cites Glanvil 7. cap. 17. fol. 59. 

This chapter of magna chartz doth expreſs that which doth belong to the king, viz. the year 
and the day, and omits the walte as not belonging to him; and this is notably explained by our anci- 
ent books with an uniform conſent. 2 Inft. 36. cites Bracton, lib. 3. fol. 129. & 127. and Britton, 


cap. 5 fol. 14. and Fleta, li, 1. cap. 28. and Mirror, cap. 5. f. 2——The Mirror, ſpeaking of this 


chapter, ſaith, le point des terres aux felons tener per un an, eſt deſuſie, car per la on le roy ne 
duiſt aver que le gaſt de droit, ou lan in noſme de fine pur ſalver le fief de Veſtripment preigaont 


les miniſters le roy ambideux. Upon all which it appears, that the King originally was to have no 


benefit in this caſe upon the attainder of felony, where the free-laad was holden of a ſubject but 
only in deteſtation of the crime, ut pena ad pances, metus ad omnes peryeaiat : to proſtrate 
the houſes, to extirp the gardens, to eradicate his woods, and to plow up the meadows of the fe- 
Jon; for ſaving whereof, & pro bono publico, the lords, of whom the lands were holden, were 
contented to yield the Ends to the King for a year and a day; and therefore not only the waſte 


was juſtly omitted out of this chapter of magna chartz, but thereby it is enacted, that aſter - 


the year and day the land ſhall be rendered to the lord of the fee, after which no waſte can 
be done. 2 Inſt. 37, —_Serjeant Hawkins ſays it ſeems agreed, that by the common lat, upon 


an attainder of felony, the king had a right utterly to waſte the lands hulden of any but him- 


ſelf, whereof the perſon attainted was ſeiſed of any — of inheritance, either in his own or 
in his wife's right. Aud it is ſaid by ſome, that the king 


to hold ſuch lands for a year and a day. But it is holden by others. That the right to hold over 
the lands for a year and a Cay was given to the king in lieu of the waſte, and it ſeems implied in 
magna charta, cap. 22. which ſaying, that the king ſhall not hold over the lands of thoſe convicted 
of felony but for one year and a day, and making no mention of the walte, it ſeems plainly to in- 
timate, that at the time of the making that ſtatute the king was thought to have no other * 

I 


exiſtit, &c. But exception was taken to 


hath both this right, and alſo a right 
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enly to the year and day; 2 Hawk. Pl. C. 449. cap. 49. ſ. $.-—Ibid. in Marg. ſays it ſeems ad- 
mitted, 8 Ed. 3 Fitzh. Trav. 489. Preſcription 50. that the King was intitled to the waſte as well 
as to the year and day ſince this ſtatute. ; 

And where the treatiſe of prærogativa regis, made in 17 E. 2. ſays, et poſtquam dominus rex 
habuerit annum, diem, & vaſtum, tunc reddatur tenementum illud capitali domino feodi illius, niſi 
prius faciat finem pro anno, die, & vaſto; which is ſo to be expounded, that foraſmuch as it ap- 
pears in the ſaid old books, that the officers and miniſters did demand both for the waſte and for 
year and day, that came in lieu thereof, therefore this treatiſe named both, not that both were due, 
hut that a reaſonable fine might be paid for all that which the King might lawfully claim. But if 
this act of 17 E. 2. be againſt this branch of magna chartz, then is it repeatcd by the ſaid act of 42 
E. z. cap. 1. 2 Inſt. 37. 2 Hawk. Pl. C. 449. cap. 49. ſ. 3. ſays, that the ſtatute de preroga- 
tiva regis, made in the 17 Ed. 2. having declared the king's right to the year and day, and al ſo to 
the waſte, it ſeems to have been the more general opinion fince that time, that he hath a right to 
both. Indeed if this ſtatute had been againſt the expreſs purview of magna charte, it would have 
deen clearly repealed by thuſe many ſubſequent ſtatutes, which repeal all ſtatutes contrary ta 
magna chartæ; but being not contrary to the expreſs words of it, but only to what is ar- 

mentively drawn from it, it may be well argued tliat it is ſtill in force. 2 Hawk. PLC. 
449: cap. 49. . & | : : _ 

ereby it alſo appears how neceſſary the reading ancient authors is for underſtanding of ancient 
ſtatutes. And out of theſe old books you may obſerve, that when any thing is given to the king in 
lieu, or ſatisfaftion of an ancient right of his crown, when once he is in poſſeſſion of the new 
recompence, and the ſame in charge, his officers and miniſters will many times demand the 
_—_ o, which may turn to great prejudice, if it be not duly and diſcreetly prevented. 2 
In 37. 5 | 

If there be lord, meſne, and tenant, and the meſne is attainted of felony, the lord paramount 
ſhall have the meſnalty preſently ; for this prerogative belonging to the king, extends only 
to the land, which might be waſted, in lieu whereof the year and day was granted. 2 


Inſt. 37. 


And this is to be underſtood when a tenant in fee- ſimple is attainted ; for when tenant in tail, 
or tenant for life is attainted, there the king ſhall have the profits of the lands during the life of te- 
nant in tail, or of the tenant for life. 2 Inſt. 37. 

* + Here convicti, in a large ſenſe, is taken for attincti. For the nature and true ſenſe of both 
ws words, ſee the firſt part of the Inſtitutes; and likewiſe for this word felony there. 2 
Inſt. 37. ; | | 

1 Maſt be underſtood of all manner of felonies puniſhed by death, and not of petit larceny, 
which notwithſtanding is felony. 2 Inſt. 38. | * [ 5 5 I ] 


2. If lord and tenant are, and the tenant is attainted of felony, and 


the king has annum diem & vaſtum, yet if the lord enters without 


due proceſs and the writ ſued to the eſcheator, the land ſhall be re-ſerſed, 
and he ſhall anſwer for the meſne iſſues and profits. Br. Re- ſeiſer, 
pl. 36. cites 8 E. 2. and Fitzh. Traverſe, 48. 

3. The ſtatute de prerogativa regis, cap. 15. wills, that if a felon 
has land tunc rex ſtatim illam habeat & habeat inde annum & vaſtum 
& terra diſtruetur, &c. & tunc reddatur capitali domino, &c. Quære 
if this word (/tatim) ſhall be otherwiſe intended but after Mice found. 
Br. Corone, pl. 209. | | 

4. Tenant by copy of court roll by the verge in ancient demeſne com- 


mitted felony, and was attainted of it, and annum diem & vaſtum was 


awarded for the king, and the reaſon ſeems to be, in as much as 


franktenants in ancient demeſne have no other evidence but copies of 


court rolls; for otherwiſe it ſeems to be of a mere copyholder out of 


ancient demeſne for other franktenement. Br. Tenant per Copie, 


&c. pl. 22. cites 3 E, 3. . 
5. A man was outlawed of felony, and aliened his land to J. N. The king 


by which ſcire facias iſſued againſt him, who came and would have /all have 


o - he firſt ye: 
traverſed the felony, and the court doubted if he may traverſe it, by 2 Ig 


reaſon that he is a ſtranger to the record; but per Pigot by 7 E. 4. 2. waſte of 
he cannot traverſe it in caſe of felony being a ſtranger to the record, the land of 
|] 


him who 1 


contra attainted oi 
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feony, contra in caſe of treſpaſs; by which it was prayed for the king that 
which comes year, day, and waſte be adjudged for the king immediately, and fo it 
— was immediately froni that day till a year and a day next after; quod 
beser, nota. Quære if the king may tate the year and the day at what 
tats the time be pleaſes, it ſeems he cannot. Br. Corone, pl. 205. cites 49 
profits this Al. 2, x 7 5 Bhs 50 . 


pov: © the profits to the king; per Fitzherbert. But it ſeems that this is to be underſtood after ef- 
Fre found, or that the inqueſt which attuints him finds alſo what lands be bad at the tim: of the felony com- 
waste or after. And in the caſe above of 49 Aſſ. 2. the curlaus y of feluy was $ E. 3 and wri iſſu:d 
#9 the Crane # inquire of bis goods, lands, and tenements 48 E. z. which returned that be had land, aud 
alcened to J. N. after the cuthawry ; and upon this ſcire facias iſſued ag air ſt F N. who came and a] 
bave traverſed the f+lony, and the year and day was awarded to the king with the waſte. And ſo 
it ſeems that the tig cant take it, wnl:fs after office, which was thirty years after, as there. But quære 
#, upon the office found, he who receives the profits the firſt year after the felony ſhall not be 
charged; it ſeems he ſhall, per Fitzh above. Quare the experience thereof in B. R. Br. Corone, 
pl. 205. cites F. N. B. fo. 144. nB 8 t : _ 
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